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ADVERTISEMENT, 


THE  original  intention  of  the  reporters  of  this  trial  was  to  furnish  an  account  of  it 
for  the  Boston  Daily  Advertiser,  and  the  preliminary  proceedings  appeared  in  that 
paper  accordingly  :  but  after  the  trial  was  begun,  it  was  found  impracticable  in  this 
manner  to  g've  such  an  account  of  it  as  its  importance  and  the  ability  of  the  counsel 
engaged  in  it  seemed  to  demand,  and  the  reporters  relinquished  their  first  design  fur  the 
purpose  of  miking  a  full  report  in  a  more  permanent  form.  To  some  readers  they 
may  appear  to  have  been  unnecessarily  minute  ;  but  as  this  is  the  first  reported  case 
of  an  impeachment  in  this  Commonwealth,  and  will  naturally  be  referred  to  as  a  pre- 
cedent in  future  cases  of  the  same  kind,  in  this,  and  perhaps  some  of  the  neighbour- 
ing States,  they  thought  it  might  prove  useful  to  publish  the  forms  and  modes  of  pro- 
ceeding more  at  [irge.  In  their  endeavours  to  be  accurate,  they  have  been  aided  by 
the  use  of  several  sets  of  minutes,  with  which  they  were  favored  by  gentlemen  who 
had  a  part  in  the  trial,  and  the  main  arguments  of  the  cflunsej,'  with  the  exception  of 
Mr.  Hoar's  ,  have  been  revised  by  the  respective'speakers.  ,ii  is  due  to  Mr.  Hoar  to 
state,  that  on  account  of  his  residing  at  a  distance  from  33osk6iVhis  argument  has  nev- 

0    '.  '"  -'"  •'■      ',! 

er  been  submitted  lo  his  inspection.  The  reporters'  are  j)l)§Ooiinder  obligations  to  Mr. 
Hale,  the  editor  of  the  Daily  Advertiser,  as  well  for  the  use  of  his  minutes,  as  for  his 
assistance  in  preparing  some  parts  of  the  report.  The  arguments  of  the  counsel  will 
he  found  to  contain  rai:h  valuable  information  on  the  subjects  of  impeachment  and 
courts  of  probate,  and  the  appendix,  if  it  does  not  supersede  the  necessity  of  some- 
times recurring  to  thej  iu  nals  of  the  Legislature  for  the  records  of  former  impeach- 
ments, will  at  least  serv  as  an  index  to  them. 


PROCEEDINGS 

Of  the  Senate  and  House  of  Representatives  of  the 

Commonwealth  of  Massachusetts  relative  to 

the  impeachment  of 

JAMES  PRESCOTT,  Esquire. 


HOUSE  OF  REPRESENTATIVES. 
Wednesday,  Jan.  17,  18.21. 
On  motion  of  Mr.  Howland,  of  Newburyport, 
Ordered,  That  Messrs.  King,  Phelps,  Howard, 
Fay,  and  B.  Lawrence,  be  a  committee  to  consid- 
er what  measures,  if  any,  are  necessary  to  enforce 
the   provisions  of  the    Fee   Bill,   relative  to  the 
Judges  of  Probate  and  Registers  of  Probate,  in  the 
Commonwealth,  and  to  inquire  if  any  of  those  offi- 
cers have   received  larger  sums  for  the   perform- 
ance of  their  respective  official  duties  than  are  by 
law  allowed,  with  power  to  send  for  persons  and 
papers. 


Saturday,  Jan.  20. 

The  following  petition  was  read. 
To  the  Hon.  Senate  and  House  of  Representatives  in 
General  Court  assembled,  Jan.  18-1. 

The  undersigned,  an  inhabitant  and  freeholder 
of  the  county  of  Middlesex,  begs  leave  to  address 
your  Honorable  Bodies,  as  the  Grand  Inquest  and 
Court  of  Impeachments  of  this  Commonwealth, 
on  a  subject  of  very  high  concern  and  interest  to 
himself,  and  to  his  fellow  citizens  of  the  county  of 
Middlesex. 

The  laws  of  the  Commonwealth  have  pointed 
out  with  sufficient  precision  the  fees  and  compen- 
sations which  officers  are  to  receive  for  services 
rendered  in  their  official  capacity,  and  have  guard- 
ed against  extortion  by  pecuniary  penalties,  as 
well  as  by  rendering  officers  guilty  of  misconduct, 
or  mal-administration,  subject  to  impeachment  and 
removal  from  office.  It  is  matter  of  deep  regret, 
that  it  should  ever  be  found  necessary  to  resort  to 
these  laws  for  redress  or  removal  of  grievances, 
as  it  is  confidently  believed,  that  the  fees  estab- 
lished by  law  are  an  honorable  compensation  for 
the  services  to  which  they  are  annexed,  and  that 
there  are  men,  well  qualified  to  fill  ail  public  offi- 
ces, of  too  much  honesty  and  integrity  to  receive 
any  addition  to  the  legal  fees.  But  so  numerous 
have  been  the  instances  of  mal-administration  in 
this  particular,  within  the  knowledge  and  experi- 
ence of  the  undersigned,  in  the  person  who  lias 
lone  filled  the  office  of  Judge  of  Probate  of  Wills, 
&,c.  for  the  County  of  Middlesex,  that  he  feels  it 
to  be  his  incumbent  duty  to  himself,  to  his  fellow- 
citizens,  to  those  whom  they  may  leave  as  widows, 
as  heirs,  and  as  creditors,  to  commence  and  pur- 
sue such  measures  as  may  effect  his  removal. 


When  it  is  considered  how  often  in  the  course 
of  human  mortality  all  the  estates  and  wealth  in 
the  County,  pass  through  the  hands  of  executors 
and  administrators,  how  often  it  falls  to  the  lot  of 
men    unaccustomed  to  the  management  of  legal 
concerns,  and  exposed  to  impositions  ;  how  often 
to   widows  and  orphans,  the  peculiar  objects  of 
tenderness,  compassion  and  beneficence,  it  is  evi- 
dently of  the  highest  importance  that  he  who  fills 
the  office  of  Judge  of  Probate,  &c.  should  be,   not 
only  a  person  of  amiable  disposition,  condescend- 
ing manners,  and  unwearied  patience,  but  also  of 
the  most  punctilious  exactness  and  inflexible  integ- 
rity.    To  such  a  character,  the  undersigned  af- 
firms, and  is  ready  to  prove,  the  present  incum- 
bent of  that  office  forms  a  complete  contrast.    The 
cases  of  his  having  received  exorbitant  fees  for 
the  ordinary   business   of  executors,  administra- 
tors and  guardians  are  not  a  few  solitary  instances. 
It  is  matter  of  general  piactice.    It  is  notorious, 
that  the  ordinary  fees,  paid  for  the  settlement  of 
estates  in  the   Probate  office  in  this   county,  are 
more  than  twice  the  sums  allowed  by  law.    This 
misconduct  and  mal-administration,   too  grievous 
in  the  opinion  of  the  undersigned  to  be  longer  en- 
dured without  conapJaint,   he   pledges  himself  to 
substantiate,   whenever  requested  by  the  proper 
authority.    Wherefore  he  prays  that  measures  may 
be  taken,  either  by  impeachment,   or  address  of 
both  branches  of  the  Legislature  to  the  Executive 
Department,  to  remove  the  present  incumbent  of 
the  office  of  Judge  of  Probate,  &c.  for  the  County 
of  Middlesex,  from  his  said  office  ;  and  as  in  duty 
bound  will  ever  pray. 

SAMPSON  WOODS. 

The  foregoing  petition  was  referred  to  a  com- 
mittee, consisting  of  Messrs.  King,  Phelps,  How- 
ard, Fay,  Lawrence,  Cobb,  Paige,  RuttorandB. 
Russell. 


Thursday,  Feb.  1. 
The  committee  to  whom  was  referred  the 
Petition  of  Sampson  Woods,  respecting  the 
misconduct  and  mal-administration  of  th» 
Judge  of  Probate  of  the  County  of  Middle- 
sex,°repoiteda  statement  of  the  facts  proved 
before  said  committee,  together  with  the  fol- 
lowing resolves,  viz. 


TitlAL  OF  JUDGE  PRESCOIT. 


Resolved,  That  it  is  the  duty  of  this  House, 
as  the  grand  inquest  of  the  people  of  this 
Commonwealth  to  cause  James  Prescott 
Esq.  Judge  of  Probate  for  the  County  of 
Middlesex,  to  be  impeached  of  misconduct 
and  maladministration  in  his  said  office,  as 
disclosed  in  the  evidence  submitted  to  this 
House. 

Resolved,  That  this  House  do  proceed  to 
impeach  the  said  James  Prescott  Esq.  of  mis- 
conduct and  maladministration  in  his  said 
office,  at  the  Bar  of  the  Honorable  Senate  of 
this  Commonwealth. 

The  report  was  read  and  made  the  order  of 
the  day  fortomorrow  at  10  o'clock. 


IN  SENATE. 

Friday.  Feb.  2. 
Messrs.  King  and  Lincoln,  a  committee  of 
the  Hon.  House,  came  up  and  stated  that 
they  were  appointed  to  come  to  the  bar  of 
the  Hon.  Senate  in  the  name  of  the  House  of 
Representatives,  and  all  the  people  of  the 
Commonwealth  of  Massachusetts,to  impeach 
James  Prescott  Esq.  Judge  of  Probate  of 
the  County  of  Middlesex,  of  misconduct  and 
maladministration  in  his  said  office,  and  to 
acquaint  the  Hou.  Senate  that  the  House  of 
Representatives  will,  in  due  time,  exhibit 
particular  articles  of  impeachment  against 
him  and  make  good  the  same.  And  the 
said  committee  did  demand  that  tfee  Huh. 
Senate  should  take  order  for  the  appearance 
of  the  said  James  Prescott,  Esq.  t«  answer 
the  said  impeachments. 

It  was  ordered  that  the  message  be  refer- 
red to  Messrs.  Varnum,  Williams,  and  Ly- 
man. 

Mr.  Varnum  made  the  following  report 
which  was  adopted,  and  the  House  of  Repre- 
sentatives notified  accordingly. 

Whereas  &c.  [reciting  the  facts  above 
stated,] 

Therefore  Resolved,  That  the  Senate  will 
take  proper  order  thereon,  of  which  due  no- 
tice shall  be  given  to  the  House  of  Represen- 
tatives. 

Resolved,  That  a  message  from  the  Sen- 
ate now  go  to  the  House  of  Representatives 
to  inform  them  of  this  resolution. 

Ordered,  That  the  Hon.  Mr.  Varnum,  be 
charged  with  the  aforesaid  message — [Mr.V. 
reported  that  he  had  performed  the  duty  as- 
signed him.] 

Messrs.  Varnum,  Williams  and  Lyman, 
were  appointed  to  draft  rules  and  regulations 
for  the  Senate,  during  the  trial. 

The  Secretary  was  ordered  to  summon 
Judge  Prescott  to  appear  at  the  bar  of  the 
Senate  on  Tuesday  the  Gth  day  of  Feb.  at  11 
o'clock  A.  M.  to  answer  the  charges  which 
"Will  be  exhibited  against  him  by  the  House 
Of  Representatives. 

Mr.  Williams  was  charged  with  a  message 


to  inform  the  House  of  Representatives  of 
this  order. 


HOUSE  OF  REPRESENTATIVES. 

Friday,  Feb.  2. 

The  report  of  the  committee  on  the  complaint 
against  James  Prescott,  Esq.  Judge  of  Probate 
for  Middlesex  County,  was  re  id  and  accepted, 
and  the  resolves  reported  by  the  committee  were 
passed. 

Whereupon,  it  was  ordered  that  Messrs.  King 
and  L.  Lincoln  be  a  committee  to  go  to  the  Hon. 
Senate,  and  at  the  Bar  thereof  in  the  name  of  the 
House  of  Representatives  and  of  all  the  people  of 
the  Commonwealth  of  Massachusetts,  to  impeach 
James  Prescott,  Esquire,  Judge  of  Probate  for  the 
County  of  Middlesex,  of  misconduct  and  malad- 
ministration in  his  said  office,  and  to  acquaint  the 
Hon.  Senate  that  the  House  ol  Representatives 
will,  in  due  time,  exhibit  particular  articles  of 
impeachment  against  him,  and  make  good  the 
same. 

Ordered,  That  the  committee  do  demand  that 
the  Hon.  Senate  take  order  for  the  appearance  of 
the  said  James  Prescott,  Esq.  to  answer  to  the  said 
impeachment. 

Mr.  King,  of  the  committee  appointed  to  pro- 
ceed to  the  Hon.  Senate,  reported  that  the  said 
committee  had  pci  formed  the  service  assigned  to 
them,  by  impeaching  James  Prescott,  Esq.  Judge 
of  Probate  of  the  County  of  Middlesex,  and  by 
demanding  of  the  Hon.  Senate  that  they  take  order 
for  the  appearance  of  the  said  James  Piescott  to 
answer  to  the  said  impeachment. 

Messrs.  King, of  Salem, L.Lincoln,  of  Worcester, 
Dutton,  of  Boston,  Baylies,  of  Bridgcwaler,  and 
Fay  of  Cambridge,  were  appointed  a  committee, 
to  prepare  and  report  articles  of  impeachment, 
with  power  to  send  for  persons,  papers  and  records. 

A  message  was  received  from  the  Senate,  in- 
forming the  House  that  the  Senate  would  lake  or- 
der for  the  impeachment  ef  Judge  Preseott. 

Adjourned  to  3  o'clock  this  afternoon. 

AFTERNOON. 
The  Hon.  Mr.  Williams  came  down  with  a  mes- 
sage from  the  Hon.  Senate  to  inform  the  House 
that  they  had  directed  their  clerk  forthwith  to  issue 
a  summons  to  James  Prescott,  Judge  of  Probate  «f 
wills,  Sic.  for  the  County  of  Middlesex,  to  appear 
at  the  Bar  of  the  Senate  on  Tuesday  the  sixth  day 
of  February,  current,  at  11  o'clock  in  the  fore- 
noon, to  answer  to  such  articles  of  impeachment 
for  misconduct  and  maladministration  in  the  said 
office  as  may  then  and  there  be  exhibited  against 
him  by  the  House  of  Representatives,  in  behalf  of 
all  the  people  of  this  Commonwealth. 

Ordered,  That  Messrs.  L.  Lincoln,  Taft,  Gray, 
Sibley,  and  Whitman,  be  a  committee  to  wait  upon 
his  excellency  the  Governor,  and  inform  him  of  the 
impeachment  by  this  House  of  James  Prescott, 
Judge  ol  Probate  for  the  County  of  Middlesex. 


IN  SENATE. 

Saturday,  Feb.  3. 

The  committee  appointed  to  prepare  ana!  report 
proper  rules  of  proceedings,  to  be  observed  by  the 
Senate,  in  the  case  of  James  Prescott,  Judge  of 
Probate,  he.  reported  in  part  the  following  rules, 
which  were  adopted  by  the  Senate,  viz. 

Ordered,  That  when  the  Senate  shall  receive  no- 
tice from  the  House  of  Bepresentatives  that  mana- 
gers are  appointed  on  their  part  to  conduct  the  im- 
peachment against  James  Piescott,  Judge  ol  Pro- 
hate,  &c.  and  are  directed  to  cany  to  the  Senate 
such  articles  of  impeachment,  the  Senate  will, 
forthwith  receive  the  managers  for  the  purpose  of 
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exhibiting  the  articles  of  such  impeachment  agree- 
ably to  such  notice. 

When  the  managers  of  the  impeachment  shall  be 
introduced  to  the  bar  of  the  Senate,  and  shall  have 
signified  that  they  are  ready  to  exhibit  such  arti- 
cles of  impeachment,  the  President  ol  the  Senate 
shall  direct  proclamation  to  be  made  as  follows, 
viz  : — 

Hear  ye  !  Hear  ye  !  Hear  ye  ! 

"  All  persons  are  commanded  to  keep  si- 
lence on  pain  of  imprisonment,  while  the 
Grand  Inquest  of  this  Commonwealth  is  ex- 
hibiting to  the  Senate  articles  of  impeach- 
ment against  James  Prescott,  judge  of  Pro- 
bate of  Wills,  &tc.  for  the  county  of  Middle- 
sex." 

After  which  the  articles  shall  be  exhibited, 
and  then  the  President  of  the  Senate  shall 
inform  the  managers,  that  the  Senate  will 
take  proper  order  on  the  subject  of  the  im- 
peachment, of  which  due  notice  shall  be  giv- 
en to  the  Heuse  of  Representatives. 

The  President  of  the  Senate  shall  direct 
all  necessary  preparations  in  the  Senate 
Chamber,  and  all  the  forms  of  proceedings 
while  the  Senate  are  sitting  for  the  purpose  of 
trying  the  impeachment,  and  all  forms  during 
the  trial,  not  otherwise  specially  provided  for 
by  the  Senate. 


HOUSE  OF  REPRESENTATIVES. 
Saturday,  Feb.  S. 

Mr.  King,  chairman  of  the  committee  to  prepare 
articles  of  impeachment  against  James  Prescott, 
reported  the  same,  which  were  read  and  ordered 
to  lie  on  the  table.  The  Clerk  was  directed  to 
cause  seven  manuscript  copies  to  be  made  for  the 
use  of  the  managers  hereafter  to  be  chosen  by  this 
House. 

Mr.  Lincoln,  chairman  of  the  committee  ap- 
pointed to  inform  his  Excellency  the  Governor,  of 
the  impeachment  of  Jaincs  Proscoit,  Judge,  &c. 
reported  that  the  committee  had  pertormed  the 
dutv  assigned  them. 


IN  SENATE. 

Monday,  Feb.  5. 

Mr.  Ttidar,  of  Boston,  came  up  with  a 
nn  ssage  from  the  Hon.  House  to  inform  the 
Senate  that  managers  have  been  appointed 
by  the  House  of  Representatives  to  conduct 
the  impeachment  against  James  Prescott 
E=q.  Judge  of  Probate  Sec.  for  the  County 
of  Middlesex  ;  and  have  directed  the  said 
m  Dingers  to  carry  to  the  Senate  the  articles 
agreed  upon  by  the  House,  to  be  exhibited 
in  maintenance  of  the  impeachment  against 
the  said  James  Prescott. 

Ordered,  That  the  Senate  will  be  ready 
forthwith  to  receive  articles  of  impeachment 
a-ainst  James  Prescott,  Judge  of  Probate 
fee.  for  the  County  of  Middlesex,  to  be  pre- 
sented bv  the  managers  appointed  by  the 
House  of  Representatives. 

The  Hon.  Mr.  Williams  was  charged 
with  a  message  to  notify  the  Hon.  House  ac- 
cordingly. 


Agreeably  to  the  aforesaid  orders  the  man- 
agers on  the  part  of  the  House  of  Represen- 
tatives, viz  :  John  Glen  King,  Levi  Lin- 
coln, William  Baylies,  Warren  Dct- 
ton,  Samuel  P.  P.  Fay,  Lemuel  Shaw, 
and  Sherman  Leland,  Esquires,  were  ad- 
mitted ;  and  Mr.  King  the  Chairman  an- 
nounced "  that  they  were  the  managers  in- 
structed by  the  House  of  Representatives  to 
exhibit  certain  articles  of  impeachment  a- 
gainst  James  Prescott,  Esq.  Judge  of  Pro- 
bate &c.  for  the  County  of  Middlesex." 

The  managers  were  requested  by  the  Pres- 
ident  to  take  seats  assigned  them  within  the 
bar,and  the  messenger  was  directed  to  make 
proclamation,  which  he  did  in  the  manner 
and  form  heretofore  prescribed. 

After  which  the  managers  rose,  and  Mr. 
King  their  Chairman  read  the  articles  as  fol- 
lows,  viz  : 

Article  I.  That  the  said  James  Prescott, 
Esq.  has  been  guilty  of  misconduct  and  mal-admin- 
istration  in  his  said  office,  herein,  to  wit :  that  the 
said  James  Prescott,  Esq.  Judge  as  aforesaid,  on 
the  fourteenth  day  of  October,  A.D.  1316,  at  his 
office  in  Groton,  in  said  county,  and  not  at  any  Pro- 
bate Court  held  according  to 'law,  did  decree  and 
grant  letters  of  administration,  on  the  estate  of 
Nathaniel  Lakin,  to  one  Abel  Tarbell,  Esq.  and 
thereupon  did  issue  a  warrant  of  appraisement  and 
order  of  notice  ;  and  the  said  Prescott  did  then  and 
there,  wilfullv  and  corruptly,  demand  and  receive, 
of  said  Tarbe'll,  for  the  business  aforesaid,  as  fees 
of  office,  other  and  greater  fees  than  are  by  law 
allowed,  to  wit,  the  sum  of  five  dollars  and  fifty- 
eight  cents.  And  that  said  Prescott  did,  then  and 
there,  refuse  to  make  and  deliver  to  said  Tarbell 
an  account  of  the  items  for  which  said  sum  was 
paid,  although  by  said  Tarbell  thereto  requested. 
And  that  said  Prescott  afterwards,  during  and  upon 
the  settlement  of  said  estate,  did  wilfully  and  cor- 
ruptly, demand  and  receive,  of  and  from  said 
Tarbell,  divers  sums,  as  fees  of  office,  other  and 
greater  than  are  by  law  allowed  therefor,  to- wit : 
the  sura  of  thirty-six  dollars  and  nineteen  cents. 

Art.  II.  That  the  said  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  mal-administra- 
tion  in  his  said  office,  herein  to  wit: — 

That  the  said  James  Prescott,  Esq.  Judge  as 
aforesaid,  on  the  twenty-ninth  day  of  June,  A.  D. 
1818,  at  his  office  in  Groton,  in  said  county,  and 
not  at  any  Probate  Court  held  according  to  law, 
did  decree  and  grant  letters  of  guardianship,  upon 
and  over  John  F.  Sliepard,  a  spendthrift,  and  John 
Shepard  and  Francis  Shepard,  persons  non  com- 
pos mentis,  to  one  Lemuel  Parker,  Esq.  and  did 
thereupon  issue  warrants  to  appraise  the  estate  of 
the  wards  aforenamed  ;  aud  that  the  said  Prescott 
did  then  and  there,  wilfully  and  corruptly,  de- 
mand and  receive  of  said  Parker,  as  the  tees  of  his 
said  office,  for  said  letters  of  guardianship  and 
warrants  of  appraisement,  other  and  greater  fees 
than  are  by  law  allowed  therefor,  to  wit;  the  sum 
of  thirty  two  dollars  and  ten  cents. 

Art.  III.  That  the  said  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  mal-adminis- 
tiation  in  his  said  office,  herein  to  wit  : 

That  said  James  Prescott,  Esq.  Jialge  as  afore- 
said, on  the  second  day  of  Aug.  A.D.  1819,  at  his  said 
office,  in  Groton,  aforesaid, and  not  at  any  Probate 
Court  held  according  to  law,  did  decree  and  grant 
Letters  of  Administration  upon  the  estate  oi  one 
Eri  Rogers,  to  one  Benjamin  Dix,  Esq.  and  there- 
upon did  issue  a  warrant  to  appraise  said  estate  ; 
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and  the  said  Presr.ott  did,  then  and  there,  wilfully 
and  corruptly,  demand  and  receive,  of  said  Admin- 
istrator, aa  and  for  the  fees  of  his  said  office,  in  the 
business  aforesaid,  other  and  greater  fees  than  are 
by  law  allowed  therefor,  to  wit:  the  sum  of  five 
dollars  and  seventy  cents.  And  that  the  said 
Prescott,onthe  nineteenth dayof  said  August,at  his 
said  office,  in  Groton  aforesaid,  and  not  at  any 
Probate  Court  held  according  to  law,  did  receive 
the  said  administrator's  return  of  the  inventory  oi 
said  Estate,  and,  then  and  there,  did  decree  and 
grant  a  Commission  of  Insolvency,  upon  the  es- 
tate aforesaid  ;  and  the  said  Prescott  did,  then  and 
there,  wilfully  and  corruptly  receive  from  said  Dix, 
other  and  greater  fees  than  are  bylaw  allowed,  for 
the  business  aforesaid,  to  wit :  the  sum  of  thirty 
nine  dollars  and  two  cents. 

Art.  IV.  That  the  sad  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  mal-administra- 
tion  in  his  sn.id  office,  herein,  to  wit : 

That  the  said  Prescott,  Judge  as  aforesaid,  on 
the  fifteenth  day  of  August,  A.  D.  1818,  at  his 
said  office  in  Groton  aforesaid,  and  not  at  any 
Probate  Court  held  according  to  law,  did  decree 
and  grant  Letters  of  Administration,  upon  the  es- 
tate of  one  Simeon  Brown,  to  Josepii  Butterfield, 
and  did  thereupon  issue  an  order  of  notice,  and 
did  then  and  there  grant  a  warrant  to  appraise 
the  estate  of  said  Brown  ;  and  that  said  Prescott 
did  then  and  there,  wilfully  and  corruptly,  de- 
mand and  receive,  of  said  Butterfield,  for  the 
business  aforesaid,  other  and  greater  fees  than  are 
by  law  allowed  therefor,  to  wit  :  the  sum  of  six 
dollars. 

Art.  V.  That  the  said  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  mal-administra- 
tion in  his  said  office,  herein,  to  wit : 

That  the  said  Prescott,  Judge  as  aforesaid,  at 
his  said  office  in  Groton,  and  not  at  any  Probate 
Court  held  according  to  law,  did  decree  and  grant 
Letters  of  Administration  upon  the  estate  of  one  | 
Shubael  C.  Allen,  to  the  widow  of  said  Shubael, 
and  did  thereupon  issue  an  order  of  notice,  and 
did  then  and  there  grant  a  warrant  to  appraise  the 
said  estate,  and  that  said  Prescott  did,  then  and 
there,  wilfully  and  corruptly,  demand  and  receive 
of  and  from  said  Administratrix,  other  and  great- 
er fees  than  are  by  law  allowed  for  said  business, 
to  wit:  the  sum  of  five  dollars;  and  that  the  said 
Prescott  did,  thereafterwards,  during  and  upon 
the  settlement  of  said  estate,  wilfully  and  corrupt- 
ly demand  and  receive  of  and  from  one  Peter  Ste- 
vens, the  Agent  and  Attorney  of  said  Administra- 
trix, and  in  her  behalf,  other  and  greater  fees 
than  are  by  law  allowed,  to  wit  :  the  sum  of 
thirty  live  dollars  and  sixty  five  cents  in  the  whole. 
Art.  VI.  That  the  said  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  mal-admirnstra- 
tion,  in  his  said  office,  herein,  to  wit ; 

That  the  said  Prescott,  then  being  Judge  as 
aforesaid,  on  the  twenty  third  day  ot  May,  A.  D. 
1805,  upon  the  application  and  retainer  of  one 
Jonathan  Loring,  for  and  in  behalf  of  one  Mary 
Trowbridge,  did  engage  himself  as  the  attorney 
of  said  Mary,  to  procure  by  the  process  of  law, 
in  the  Probate  Court  for  said  county,  an  assign- 
mentof  the  whole  of  a  certain  real  estate,  of  which 
said  Mary,  and  the  sister  of  said  Mary,  were  seized 
as  coparceners,to  be  made  to  said  Maryland  there- 
afterwards, being  and  continuing  attorney  to  said 
Mary  as  aforesaid,  and  being  and  continuing  Judge 
as  aforesaid,  on  the  said  twenty  third  day  of  May 
1805,  did,  in  his  said  office  of  Judge  of  Probate, 
decree  and  grant  a  warrant  to  appraise,  and,  pur- 
suant to  law,  to  assign  the  whole  of  said  estate  to 
said  Mary,  if  the  same  could  not  be  conveniently 
divided.  And  the  said  Prescott,  then  continuing 
and  being  Judge  as  aforesaid,  did  thereafterwards 
unlawfully,  wilfully,  and  corruptly,   demand  and 


receive,  of  and  from  the  said  Loring,  the  sum  of 
.fifty  dollars  for  his  advice  and  assistance  in  the 
business  aforesaid. 

Art.  VII.  That  the  said  James  Prescott,  Esq. 
is  guilty  of  misconduct  and  mal-adtiiinistration  in 
his  said  office,  herein,  to  wit: 

That  said  Prescott,  being  Judge  as  aforesaid,  at 
a  Probate  Court  at  Concord,  in  said  county  o£ 
Middlesex,  on  the  7th  day  of  June,  A.  D.  1815,  did 
then  and  there  advise  one  Samuel  Whiting,  Esq. 
in  and  about  the  settlement  of  his  accounts  as 
Guardian  of  certain  Wards,  and  did  then  and 
there  as  the  Attorney  of  saiil  Whiting  give  him 
directions  therein,  and  that  the  said  Fresco-It  did 
then  and  there  for  his  services  as  attorney  in  the 
business  aforesaid,  unlawfully  and  corruptly,  de- 
mand and  receive  of  said  Whiting  the  sum  of 
fifteen  dollars,  and  did  then  and  there  in  his  said 
office  of  Judge  as  aforesaid,  charge  and  allow  in 
the  account  of  said  Whiting  with  his  said  Wards, 
said  sum  of  fifteen  dollars  for  "  advice  and  assis- 
tance about  preparing  this  and  other  accounts  and 
papers." 

Art.  VTII.  That  the  said  James  Prescott, 
Judge  as  aforesaid,  has  been  guilty  of  misconduct 
and  mal-administration  in  his  said  office,  herein,  to 
wit: 

That  at  a  Probate  Court,  hoiden  by  said  Judge 
on  the  11th  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighteen,  he 
directed, and  advised  with  one  Josiah  Ciosly,  88 
the  Attorney  and  Counsel  of  said  Ciosly,  concern- 
ing the  settlement  of  a  certain  account,  thin  and 
there  *.o  be  settled  by  said  Crosly,  before  the  said 
Judge,  and  then  and  there  demanded  and  received, 
of  and  from  the  said  Crosly,  the  sum  of  Two  Dol- 
lars for  his  professional  advice  and  assistance,  as 
the  Attorney  and  Counsel  of  said  Crosly,  and 
thereupon  added  the  said  sum  to  said  Crosly's  ac- 
count, and  in  his  office  of  Judge  decreed  the  same 
to  be  allowed  to  him  accordingly. 

Art.  IX.  That  the  said  James  Prescott,  Judge 
as  aforesaid,  has  been  guilty  of  misconduct  and 
mal-administration  in  his  saidoffice,  herein,  to  wit: 
That  on  the  thirtieth  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
nineteen,  the  said  James  Pre^coti,  being  Judge  as 
aforesaid,  at  Cambridge,  in  said  county  of  Middle- 
sex, upon  the  retainer  of  Josiah  Crosly  aforesaid, 
who  was  lhen  and  there  administrator  of  the  estate 
of  one  Jonas  Kendall,  deceased,  advised  with  and 
directed  the  said  Crosly  concerning  the  settlement 
of  said  estate,  and  as  Attorney  and  Counsel  to  said 
Crosly  in  the  business  aforesaid,  demanded  and  re- 
ceived of  and  from  said  Crosly  the  sum  of  Two 
Dollars. 

Art.  X.  That  the  said  James  Prescott,  Judge 
as  aforesaid,  has  been  guilty  of  misconduct  and 
mal-administration  in  his  said  office, herein,  to  wit : 
That  the  said  Prescott,  on  the  1st  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-one,  at  Groton,  in  said  county  of  Mid- 
dlesex, did  advise  with,  anil  direct  one  Peter  Ste- 
vens,as  attorney  and  Counsel  to  said  Stevens, upen 
the  subject  of  an  administration  on  the  estate  of  the 
Father  of  said  Peter,  then  late  deceased,  and  did, 
then  and  there,  demand  and  receive,  of  and  from 
the  said  Stevens,  for  his  professional  ad\ice  and 
directions  to  the  said  Stevens,  and  as  his  Counsel 
and  Attorney  as  aforesaid,  the  sum  of  Two  Dol- 
lars. 

Art.  XI.  That  the  said  James  Prescott,  Judge 
as  aforesaid,  has  been  guilty  of  misconduct  and 
mal-administration  in  his  said  office  herein,  to  wit : 
That  the  said  Prescott,  at  a  Probate  Court,  held 
at  Woburn,  in  said  county,  on  the  twenty-ninth  day 
of  April,  in  the  year  of  oui  Loid  one  thousand  eight 
hundred  and  eighteen,  then  being  Judge  as  aloi x- 
said,  gave  to  Josiah  Locke,  as  administrator  ol  die 
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estate  of  Josiah  Locke  deceased,  and  to  Benjamin 
Wyman,  acting  as  attorney  to  said  administrator, 
certain  advice  and  instructions,  relative  te  the 
second  account  of  administration,  which  was  then 
and  there  to  be  settled,  by  which  the  said  adminis- 
trator might  correct  a  mistake  which  had  occurred 
in  a  previous  partial  distribution  of  said  estate  ;  and 
the  said  Prescott  did,  then  and  there,  wilfully  and 
corruptly,  demand  and  receive  of  and  from  said 
Locke,  administrator  as  aforesaid,  for  his  said  ad- 
vice and  assistance  to  said  Locke, and  as  his  counsel 
and  attorney  as  aforesaid,  the  sum  of  five  dollars.  ' 

Art.  XII.  That  the  said  James  Prescott,  Judge 
as  aforesaid,  has  been  guilty  of  misconduct  ap.d 
mal-administration  in  his  said  office,  herein,  to  wit: 

That  at  a  Probate  Court  holden  by  the  said  Pres- 
cott, on  the  twenty-ninth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifteen 
at  Framingham,  in  said  couniv  of  Middlesex,  one 
Alplieus  Ware,  who  before  had  been,  and  then  was 
guardian  of  one  Jotham  Breck,  a  person  noncom- 
pos  mentis,  was  about  presenting  his  account  of  his 
guardianship  of  his  said  ward  for  allowance,  and 
thereupon  a  controversy  arose  between  the  said 
Ware  and  one  Nathan  Grout,  who,  as  one  of  the 
Overseers  of  the  Poor  of  the  town, in  which  the  said 
Brock  had  his  settlement,  attended  the  said  Court 
to  examine  said  accounts, re-pecting  some  property 
belonging  to  the  ward  of  said  Ware,  and  thereupon 
the  said  Prescott,  overhearing  the  conversation  be- 
tween the  said  Ware  and  the  said  Grout  respecting 
the  said  ward's  estate,  proposed  to  advise  and  in- 
struct them  therein  ;  and  thereupon  the  said  Pres- 
cott, being  then  and  there  Judge  :>s  aforesaid,  did 
advise  villi  and  direct  the  said  W  are  and  the  said 
Grout  concerning  the  settlement  of  the  account 
aforesaid,  and  the  interest  and  estate  of  the  said 
ward,  and  the  guardianship  of  the  aforesaid  Ware  ; 
and  the  said  account  thereafter  on  the  day  afore- 
said, was  sworn  to  by  the  said  Ware,  and  was  ex- 
amined, and  with  the  consent  of  said  Grout,  was 
allowed  by  the  said  Judge  ;  and  the  said  Prescott 
then  and  there  first  demanded  of  said  Grout,  as  fees 
for  advice  and  counsel  as  aforesaid,  the  sum  of  live 
dollars — and  upon  the  refusal  of  said  Grout  to  pay 
the  same,  the  said  Prescott  demanded  the  same  of 
the  said  Ware — and  the  said  Ware  objecting  to  the 
payment  thereof,  the  said  Prescott  then  and  there 
proposed  to  said  Ware,  that  if  he  would  pay  the 
said  sum  offive  dollars, he  would  in  his  said  office  of 
Judge,  insert  and  allow  the  same  to  the  said  Ware 
in  his  said  account  of  guardianship,  then  before 
sworn  to,  and  with  the  consent  of  said  Grout,  al- 
lowed by  the  said  Judge.  And  the  said  Ware  then 
and  there  *till  objecting  thereto,  because  the  said 
account,  allowed,  had  been  consented  to  by  the 
aforesaid  Grout,  acting  as  Overseer  of  the  Poor 
'  as  aforesaid  ;  the  said  Prescott  insisted  upon  the 
payment  therof,  and  to  overcome  the  objection  of 
the  said  Ware  thereto,  stated  to  the  said  Ware  that  ! 
<:  the  Overseers  need  know  nothing  about  it !"  And  ; 
the  said  Ware  then  and  there,  upon  tiie  urgent  and  - 
repeated  demands  of  the  said  Prescott  and  upon  \ 
his  proposition  to  insert  the  same  charge  in  the 
guardianship  account  aforesaid,  and  lo  allow  the  j 
same  without  the  knowledge  of  the  said  Giout,  did  | 
pay  to  the  said  Prescott,  the  said  sum  of  ti\e  dollars 
And  thereupon  the  saitl  Prescott  did  insert  by  in-  ' 
teriineation,  a  charge  of  five  dollars,  for  the  money 
so  paid  to  him  as  aforesam,  in  the  guardian' hip  ac-  ' 
count  of  said  Ware,  and  did  pass  and  allow  the  I 
same  accordingly. 

Art.  XIII.  That  the  said  James  Pi  escoti,  Judge 
as  aforesaid,  has    been    guiltj  of   misconduct    and   ! 
maladministration  in  his  said  office,  herein,  lo  wit  ; 

That  holding  and  exercisii^  the  office  of  Judge  t 
of  Probate,  as  afoi  esaid,  he  became,  and  was,  the 
attorney  and  counsel  of  oneSnsanClapp,a  Iministra- 
trix  of  the  estate  of  one  Jeremiah  Clapp,   detcas-  j 


ed,  about  and  concerning  the  settlement  of  said  es- 
tate :  and  on  the  second  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
nineteen,  the  said  Prescott  did,  as  attorney  and 
counsel  of  the  said  administratrix,  advise  with  and 
direct  her  respecting  her  administration  of  the  es- 
tate aforesaid  :  and  then  and  there,  did  demand 
and  receive,  for  his  fees  as  counsel  and  attorney  of 
said  administratrix  as  aforesaid,  the  sum  of  three 
dollars. 

Art.  XIV.  That  the  said  Jarues  Prescott,  Judge 
as  aforesaid,  has  been   guilty  of    misconduct  and 
maladministration  in    his  said  office,  herein,  to  wit  : 
That  being  Judge  as  aforesaid,  he  became,  and 
I  was,  the  counsel  of  one  Juhn  Walker,  administra- 
tor on  the  estate  of  one  John    Walker,   deceased, 
and  on  the  first  day  of  April,  in  the   year    of  our 
:  Lord  one  thousand  eight  hundred  and  fifteen,  did 
!  advise  with  and  direct    the  said    administrator  re- 
I  specting  his  administration  on  said  estate,  and  did 
demand  and  receive  as  fees  therefor,  of  and  from 
'  said  administrator,  the  sum  offive  dollars,  and  the 
'  said  Prescott,  being  Judge  as  aforesaid,  on  the  first 
dav  of  June,  in  the  year  of  our  Loid  one  thousand 
eight  hundred  and  sixteen,  did  further  advise  with 
and  direct  said  administrator,  and  as   his   counsel 
and  attorney  of  and  concerning  his   administration 
on  said  estate,  and  did  demand  and  receive,  as  fees 
therefor,  of  and  from  said  administrator,  other  ard 
further  sums  of  money,  amounting  in  the   whoie  to 
the  sum  of  fifteen  dollars,  and   the  said   Prescott, 
being  and  continuing  Judge  as  aforesaid,  on  diveis 
days  and  times,  between  the  said  first  day  of  Jure 
aforesaid,  and  the  seventeenth   day   of  May  ne>.t 
after,  did,   as  counsel   and  attorney  of  said  admin- 
istrator, advise  with  and  instruethim  in  the  further 
administration  of  said  estate,  and  for   his  fee?,   for 
his  advice  and  instruction  and  counsel  as  aloresaid, 
the  said  Prescott  did  demand  and  receive,   of  and 
from  said  administrator,  other  lar^   sums  of  money, 
to  wit,    in  the  whole,  the  sum  of  ons.  hundred  ana 
twenty  dollars  ;  and  the  said  Prescott  there   after 
in  his  office  of  Judge  of  Probate,  did  allow  all  the 
aforesaid  sums  to  the  said  John  Walker,  in  the  se;- 
tlement  of  his  administration  of  the   estate  afore- 
said. 

Art.  XV.  That  the  said  James  Prescott,  Esq. 
has  been  guilty  of  misconduct  and  lr.al-adniinistra- 
tion  in  his  said  office  herein,  to  wit: — 

That  in  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fourteen,  at  a  Couit 
of  Probate  holden  by  the  said  Prescott  at  Cam- 
bridge, oneAmos  Wood  being  there  for  the  pur- 
pose of  aiding  his  sister,  who  had  been  appointed 
Executrix  of  the  last  will  of  her  husband,  Jonas 
Adams  of  Lincoln,  the  said  Prescott  permitted  bin. - 
-  self  to  be  retained,  and  did  act  as  Attorney  of  the 
said  Executrix,  in  advising  with  and  directing  her 
in  relation  to  her  liability  as  Executrixfor  the  stir- 
port  of  a  person,  who  was  supposed  to  be  charge- 
able upon  the  Estate,  and  did  then  and  there,  de- 
mand and  receive,  oi  and  from  the  said  \\  cod  the 
sum  of  five  dollars,  for  the  advice  so  given  ;  and 
that  aflei  warus,  to  wit,  in  May,  in  the  year  of  ei,r 
Lord,  one  thousand  eight  hundred  and  fifteen,  the 
said  Wood  being  in  the  office  of  the  said  PreECOtt, 
in. Groton,  the  said  Prescott  further  directed  and 
advised, as  attorney,  in  the  matter  aforesaid,  and 
thereupon  demanded  and  received  of  the  said  Weed 
the  further  sum  often  dollars  ;  and  afterwards,  to 
wit,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixteen,  the  said  Executrix  present!  d 
her  account  for  allowance  to  said  Judge,  wherein 
was  charged  the  said  sum  of  fifteen  dollars,  pa  d 
as  al  ores. i  ill,  u  Inch  said  account  u  as  then  and  there 
approved  and  allow  eel  by  the  said  Judge. 

Aurl  the  said  House  of  Representatives,  saving 
to  themselves  by  protestation  the  liberty  of  exhil  - 
iting  at  anv  :ime  hereafter  any  other  articles  of  .e- 
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isation  or  impeachment  against  the  said  James 
_  rescott,  Esq.  Judge  as  aforesaid,  and  also  of  re- 
plying to  the  answers  which  he  may  make  t«  the 
iaipeachineiit  aforesaid,  and  of  offering  proof  of 
the  premises  and  of  every  part  thereof,  and  of  any 
other  accusation  or  impeachment  which  may  he 
exhibited  by  them,  as  the  case  may  require;  do 
demand,  that  the  said  James  Prescott,  Judge  as 
aforesaid,  be  put  to  answer  all  and  every  of  the 
premises,  and  that  such  proceedings,  examination, 
trial  and  judgment,  may  be  thereupon  had  and 
given,  as  ate  conformable  to  the  Constitution  and 
laws  of  this  Commonwealth  ;  and  the  said  House 
of  Representatives  are  ready  to  offer  proof  of  the 
premises  at  such  time  as  the  Senate  of  the  Com. 
mon wealth  of  Massachusetts  may  order  and  ap- 
point. / 

The  President  then  notified  the  managers, 
that  the  Senate  would  take  proper  order  on 
the  subject  of  the  impeachment,  of  which 
due  notice  should  be  given  to  the  House  of 
Representatives. 

The  managers  delivered  the  articles  of 
impeachment  at  the  table  and  withdrew. 

The  committee  appointed  to  prepare  and 
report  proper  rules  of  proceedings  to  be  ob- 
served by  the  Senate,  in  the  trial  and  im- 
peachment of  Judge  Prescott,  reponed  the 
following  rules  in  addition  to  those  hereto- 
fore adopted,  which  were  read  and  adopted, 
viz. 

Ordered,  Fourth,  That  the  President  of  the 
Senate  be  authorized  to  direct  the  employment  of 
the  sheriff  of  Suffolk  or  any  person  or  persons, 
luring  the  trial  of  the  impeachment  of  James 
Prescott,  Judge  cf  Probate  of  Wills,  ^c.  to  dis- 
charge such  duties  as  may  be  prescribed. 

5.  At  the  time  appointed  for  the  return  of 
the  summons  against  the  said  James  Prescott  the 

islative  business  of  the  Senate  shall  be  suspen- 
ded, and  the  clerk  of  the  Senate  shall  administer 
ait  oath  to  the  returning  officer  in  the  form  follow- 
ing,'viz: — "You  A.  B.  do  solemnly  swear  that  the 
return  made  and  subscribed  by  you,  upon  the  pro- 
cess issued  on  the  day  of  by  the  Senate 
of  this  Commonwealth  against  James  Prescott,  is 
truly  made,  and  that  you  have  performed  the  ser- 
vice as  therein  described.  So  help  you  God." — 
Whjch  oath  shall  be  entered  upon  the  records. 

6.  The  person  impeached  shall  then  be.  cal- 
led to  appear  and  answer  the  articles  of  impeach- 
ment exhibited  against  him.  If  he  appears,  or 
any  person  for  him,  the  appearance  shall  be  recor- 
ded, statini;  particularly ,if  by  l)imself,or  if  by  agent 
or  attorney.  If  he  does  not  appear  either  person- 
ally or  by  "agent  or  attorney,  the  same  shall  be  re- 
corded, and  such  further  process  shall  be  there- 
upon issued  for  his  appearance,  and  such  further 
proceedings  had  as  the  Senate  shall  direct. 

7.  At  the  time  appointed  for  the  trial  of  the  im- 
peachment the  Legislative  business  of  the  Senate 
s'ial!  be  suspended,  and  the  clerk  shall  administer 
to  the  President  the  oath  prescribed  to  be  taken  in 
such  cases,  by  the  constitution  of  this  Common- 
wealth. The  President  shall  then  administer  the 
same  oath  to  each  Senator  present. 

8.  A  message  shall  be  sent  to  the  House  of 
Representatives  to  inform  them  that  the  Senate  is 
ready  to  proceed  upon  the  trial  of  the  impeach- 
ment of  tlie  said  James  Prescott  in  the  Senate 
chamber,  which  chamber  is  prepared  with  ac- 
commodations for  the  reception  of  the  House  of 
Representatives. 

S.     Counsel  for  the  party  impeached  shall   be 
•  admitted  to  appear  and  be  heard  upon  the  in  d. 


10.  All  motions  made  by  the  parties  or  their 
counsel,  shall  be  addressed  to  the  President  of  the 
Senate;  and  if  he  shall  request  it,  shall  be  com- 
mitted to  writing  and  read  at  his  table,  and  all  de- 
cisions npon  such  motions  shall  be  had,  after  hear- 
ing the  parties,  by  ayes  and  noes,  without  debate, 
which  shall  be  entered  upon  the  records. 

11.  Witnesses  shall  be  sworn  in  the  following 
form,  to  wit,  "you  solemnly  swear  (or  affirm,  as  the 
case  may  be)  that  the  evidence  you  shall  give  in 
the  case  now  depending  between  the  Common- 
wealth of  Massachusetts  and  James  Prescott,  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth, — So  help  you  God,"  (or  "  this  you  do  under 
the  pains  and  penalties  of  perjury, "as  the  case  may 
be)  which  oath  shall  be  administered  by  the  Clerk. 

12.  Witnesses  shall  be  examined  by  the  party 
producing  them,  and  cross-examined  in  the  usual 
form. 

13.  If  a  Senator  is  called  as  a  witness  he  shall  be 
sworn,  and  give  his  testimony  standing  in  his  place. 

14.  If  a  Senator  wishes  a  question  put  to  a  wit- 
ness, it  shall  be  reduced  to  writing,  and  put  by  the 
President. 

15.  Subpoenas  for  witnesses  shall  be  issued  by 
the  Clerk  of  the  Senate,  upon  the  application  »f 
the  managers  of  the  impeachment,  or  of  the  party 
impeached,  or  bis  counsel,  in  the  following  form, 
to  wit  : 

To  Greeting. 

You  and  each  of  you,  are  hereby  commanded  to 
appear  before   the  Senate  of  the  Commonwealth 
of  Massachusetts  at  their  Chamber  in  Boston  ; — 
then  and  there  to  testify  to  your  knowledge  in  the 
cause  which   is  before  the  Senate  in   which  the 
House  of  Representatives  have  impeached 
Fail  not. 
Witness 
President  of  the  Senate  of  the  Commonwealth 
of  Massachusetts,   at  Boston,    this  day  of 

,  in  the  year  of  our  Lord         ,  and  of  the  in- 
dependence of  the  U.  S.  of  America  the 

Which  shall  be  signed  by  the  Clerk  of  the 
Senate,  and  sealed  with  their  seal. 

16.  The  form  of  direction  to  the  Sheriff  for  the 
service  of  the  subpoena,  shall  be  as  follows  : 

The   Seriate   of  the  Commonwealth  of  Massachusetts 
(l.s.)     To  the  Sheriff  of  the  County  of  or 

either  of  his  deputies. 

You  are  hereby  commanded  to  serve  and  return 
the  within  subpoena,  according  t9  law.  Dated  at 
Boston  this  day  of  in   the  year  of  our 

Lord,  .  ,   Clerk  of  the  Senate. 

17.  The  form  of  ^any  summons  which  may  be  is- 
sued, directed  to  the  person  impcaclved,  shall  be  as 
follows,  to  wit : 

Commonwealth  of  Massaclmsctle,  ss, 
The  Senate  of  the  Commonwealth  oi  Massachu- 
setts 
To  Greeting 

Whereas,  the  House  of  Representatives  of  this 
Commonwealth  did,  on  the  day  of  ex- 

hibit to  the   Senate,  articles  of  impeachment  a- 
gainstvou  the  said  in  the  words  following,  viz, 

and  did  demand  that  you  the  said  should  be 
put  to  answer  the  accusations  as  set  forth  in  said  ar- 
ticles ;  and  that  such  proceedings,  examinations, 
trials  and  judgments,  might  be  thereupon  had,  us 
are  agreeable  to  law  and  justice 

You  the  said  are  therefore   summoned, 

to  be,  and  appear  before  the  Senate  of  this  Com- 
monwealth at  their  Chamber  in  Boston,  on  the 
day  of  ,  then  and  thereto  answerto  the  said  ar- 
ticles of  impeachment,  and  then  and  there  to  abide 
by,  obey  and  perform  such  orders  and  judgments 
as  the  Senate  of  this  Commonwealth  shall  make  in 
the  premises  according  to  the  Constitution  and 
laws  of  this  Commonwealth. 

Hereof  vou  are  cot  to  fail — Witness 
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President  of  the  Senate  thereof,  at  Boston,  this 
day  of         in  the  year  of  our  Lord 
Which  summons  shall   be   signed  by  the  Clerk  of 
the  Senate,  and  sealed  with  their  seal  and  served 
by  the  or  by  such  other  person  as  the  Senate 

shall  specially  appoint  for  that  purpose,  who  shall 
serve  the  same  pursuant  to  the  directions  given  in 
the  form  next  following. 

18.  A  precept  shall  Be  endorsed  on  said  writ  of 
summons  in  the  form  following,  viz  : 

Commonwealth  of  Massachusetts,  ss. 
The  Senate  of  the  Commonwealth  of  Massachu- 
setts 
To  Greeting. 

You   are  hereby  commanded  to  deliver  to  and 
leave  with  if  to  be  found,  a  true  and  attested 

copy  of  the  within  writ  of  summons,  together  with 
a  like  copy  of  this  precept,  shewing  him  both  ;  or 
in  case  he  cannot  with  convenience  be  found,  you 
are  to  leave  true  and  attested  copies  of  the  said 
summons  and  precept,  at  his  usual  place  of  resi- 
denoe,  and  iu  whichsoever  way  you  perform  the 
service,  let  it  be  done  at  least  days  before  the 
appearance  day  mentioned  in  said  writ  of  sum- 
mons. Fail  not,  and  make  return  of  this  writ  of 
summons  and  precept,  with  your  proceedings 
thereon,  endorsed,  on  or  before  the  appearance 
day  mentioned  in  said  writ  of  summons. 

Witness  President  of  the  Senate 

thereof,  at  Boston,  this  day  of  in  the 

year  of  our  Lord, 

Which  precept  shall  be  signed  by  the  Clerk  of 
the  Senate,  and  sealed  with  their  seal. 


HOUSE  OF  REPRESENTATIVES. 
Monday,  Feb.  5. 

The  articles  of  impeachment 
James  Prescott  Judge  of  Probate  for  Mid 
dlesex  County  were  read  from  the  chair  and 
were  accepted.  The  House  then  proceeded 
to  elect  by  baliot,  managers  to  prosecute  the 
impeachment.  The  following  gentlemen 
were  elected  viz.  John  G.King,  Levi  Lin- 
coln, William  Baylies,  Warren  Dut- 
ton,  Samuel  P.  P.  Fay,  Lemuel  Shaw, 
and  Sherman  Leland,  Esquires. 

Ordered,  that  the  articles  agreed  to  by  this 
House  to  be  exhibited  in  the  name  of  them- 
selves and  of  all  the  people  of  this  Common- 
wealth, against  James  Prescott  Judge  of  Pro- 
bate &e.  be  carried  to  the  Senate,  by  the 
managers  appointed  to  conduct  the  impeach- 
ment. 

Mr.  Tador  was  charged  with  a  message 
to  the  Hon.  Senate  to  inform  them  mat  the 
House  had  appointed  managers  to  conduct 
the  impeachment. 

The  Hon.  Mr.  Williams  came  down  with 
a  message  to  inform  theHouse  that  the  Sen- 
ate were  ready  to  receive  the  managers  ap- 
pointed to  conduct  the  impeachment. 


against 


IN  SENATE. 

Tuesday,  Feb.  G. 
On  motion  of  Mr.  Vamum,  a  message 
was  sent  to  inform  the  House  that  the  Sen- 
ate was  about  to  organize  itself  as  a  Court 
for  the  trial  of  the  impeachment  again6t 
Judge  P  rescott. 


COURT  OF  IMPEACHMENT, 

Senate  Chamber,  Feb  C,  1821. 
Commomuealtk    vs.    James    Prescott,    Esq. 
Judge  of  Probate,  &fc.  for  the   County  of 
Middlesex. 

This  being  the  day  assigned  for  the  return  of  the 
summons  and  for  the  trial  of  James  Prescott, Esq. 
Judge  of  Probate,  &c.  for  the  County  of  Middle- 
sex, on  an  impeachment  presented  against  him,  by 
the  Representatives  of  the  people  of  Massachu- 
setts for  misconduct  and  maladministration  in  of- 
fice— the  Clerk  of  the  Senate  administered  the  fol- 
lowing oath  of  office  to  the  Hon.  John  Phillips, 
President,  viz  : 

"You    do  solemnly  swear  that  in    the    trial  of 
James  Prescott, Esq.  Judge  of  Probate,  &lc  for  the 
County  of  Middlesex,  for  misconduct  and    malad- 
ministration in  office,  expressed  in  articles  of  im- 
peachment presented  against    him    by    the  Hon. 
House  of  Representatives,  you  will  truly  and   im- 
|  partially  try  and  determine  the  charge  in  question, 
according  to  evidence — So  help  you  God."      And 
i  the  same  oath  was  administered  tothe'severalmera- 
i  bers  hereafter  named,  viz  :    Hon.   J.  B.  Varnum, 
j  William  Gray,   Israel   Bartlett,   Jona.   Hunewell, 
j  John  M.  Williams,   Leonard   M.   Parker,   Aaron 
I  Tufts,  Phineas  Allen,  Samuel   Eastman,   William 
J  Whittemore,  Mark  Doolittle,  Hobart  Clark,  John 
Thoma=,  Peter  C.   Brooks,  John    Wells,   Dudley 
I  L.  Pickman,  Step  hen  P.  Gardner,  Jona.   H.  Ly- 
!  man,  Jona.   Dwight,  Jr.   Thomas   Longley,  Benj. 
Reynolds,  Lewis  Bigelow,  William  Sullivan,  Rob- 
ert Rantoul,  Ebenezer  Mosely,  John  Haggles  Jr. 
j  and  William  Bourne,  Esquires 

An  oath  was  administered  by  the    President  to 
Samuel  F.  McCleary,    Esq.  for    the  faithful    dis- 
I  charge  of  the  office  of  Clerk  of  the  Court  to  which 
'  he  was  appointed. 

The  messenger,  as  crier  of  the  Court,  opened 
the  Court  by  the  direction  of  the  President. 

The  writ  of  summons  to  the  said  James  Pres- 
cott was  read,  together  with  the  precept  of  the 
Messenger  and  his  return  thereof  that  he  had 
left  a  true  copy  of  the  writ  at  the  Respondent's  res- 
idence in  Grolon — and  the  following  oath  was  ad 
ministered  to  him  by  the  Clerk  of  the  Court  : 

"  You,  Jacob  Kuhn,  Messenger  to  the  General 
Court,  do  solemnly  swear,  that  the  return  mace 
and  subscribed  by  vou  upon  the  process  issued  on 
the  second  day  of  February  current,  by  the  Senate 
of  this  Commonwealth  aeainst  James  Prescott, 
Esq.  Judge  of  Probate,  &c.  for  the  county  of  Mid- 
dlesex, is  truly  made,  and  that  you  have  perform- 
ed said  services  as  therein  described. — So  help 
you  God." 

James  Pkkscott,  Esq.  was  then  called,  who  ap- 
peared with  Samuel  Hoar,  Jr.  Esq.  as  his  counsel. 
The  Speaker  of  the  House  of  representatives, 
followed  by  six  of  the  managers,  (Mr.  Lincoln  be- 
ing absent)  and  the  other  members,  entered  the 
Senate  Chamber  and  took  the  seats  nssigried 
them — the  managers  within  the  circle  of  Senators. 
and  the  ether  members  without  the  circle,  at  the 
right  of  the  President.  The  Lieut.  Governor  ard 
some  of  the  Council  likewise  came  in  and  took 
seats. 

The  Respondent  stood  at  the  bar  i:i  front  of  the 
President.  The  Clerk,  by  direction  of  the  Presi- 
dent, read  the  articles  of  impeachment ;  and  tl  . 
Respondent  being  asked  whether  he  was  guilty 
thereof  ornot  guilty, declared  tliat  he  was  notguiltv. 
The  President  asked  the  Respondent  if  he  had 
any  motion  to  submit  as  to  the  course,  or  time  of 
his  trial. 

The  Respondent   answered  that    his    Counsel 
would  address  the  Court. 

Mr. Hoar,  (who  was  seated  in  the  circle,  nenriy 
fronting  the  President,)  then  rose,  and  observed. 
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that  the  articles  of  impeachment,  which  had  been 
exhibited,  embraced  a  period  of  about  16  years — 
that  they  were  15  in  number — and  that  these  were 
so  many  distinct  and  independent  charges,  re- 
quiring as  many  distinct  and  independent  answers. 

That  the  Respondent  had  no  notice  of  tlie  pro- 
ceedings against  him  before  Saturday  last;  and 
that  it  might  require  some  lime  for  him  both  to 
prepare  his  evidence  and  to  investigate  the  law. 

It  was  impossible  that  after  so  long  an  interval 
ho  should  be  able  to  recollect  at  once  all  the  facts 
which  had  been  referred  to  in  the  charges  ex- 
hibited against  him.  He  must  have  time  to  in- 
quire into  their  truth — to  recal  other  facts  connect- 
ed with  these  which  might  serve  to  explain  them 
— and  to  know  whether  they  amount  to  an  offence 
against  the  laws  of  his  country.  It  was  apprehend- 
ed that  it  would  be  impossible  for  him  during  the 
present  session  of  the  Legislature  to  employ  and 
instruct  Counsel  sufficiently  in  his  defence,  unless 
the  session  should  be  protracted  to  an  unusual 
length.  He  hoped  therefore  that  an  early  day 
would  be  assigned  at  the  next  session,  for  the  res- 
pondent to  make  answer,  and  procure  his  testimo- 
ny as  to  the   facts. 

The  President  directed  that  the  motion  should  be 
reduced  to  writing. 

It  was  then  read  by  the  Clerk  as  follows,  viz  : — 
"  And  now  the  said  Prescott  moves  the  said  Court, 
that  the  second  Wednesday  of  the  first  Session  of 
the  next  General  Court  be  assigned  as  the  day  for 
him  the  said  Prescott  to  appear,  and  give  his  ans- 
wers to  said  articles  of  impeachment,  and  submit 
to  a  trial  on  the  same." 

The  motion  being  read,  Mr.  King,  as  Chair- 
man of  the  Managers,  said,  that  the  object  of  the 
House  of  Representatives  in  preferring  this  Im- 
peachment was  the  attainment  of  justice,  to  the 
gentleman  at  the  bar,  as  well  as  to  the  Common- 
wealth. It  was  not  the  wish  of  the  Managers  to 
press  forward  the  trial  to  the  inconvenience  of  the 
accused,  and  they  were  desirous  that  all  reasonable 
time  should  be  allowed  him  for  his  defence.  The 
House  of  Representatives  did  not  think  it  proper 
to  interpose  an  opinion  as  to  the  length  of  time  re- 
quested in  the  motion  submitted  to  the  Court ;  they 
considered  it  a  question  exclusively  within  the  ju 
risdiction  of  the  Court,  and  would  cheerfully  ac- 
quiesce m  their  decision. 

The  President  informed  the  Respondent,  that 
the  Court  would  take  time  to  consider  his  motion, 
and  would  be  in  session  tomorrow  morning  at  11 
o'clock  ;  upon  which  the  Respondent,  the  Mana- 
gers, and  the  Members  of  the  Hon.  House,  with- 
drew. 

It  was  then  moved  that  the  chambers  and  galler- 
ies be  cleared  of  spectators. 

Mr.  Dwight  thought  that  the  proceedings  being 
properly  of  a  publiccharacter, spectators  should  be 
allowed  to  remain  throughout  the  whole. 

Ml".  Sullivan  said,  that  there  was  a  distinction  to 
be  observed  ; — that  when  the  accused  was  present, 
and  the  trial  was  actually  going  on,  the  Court 
should  be  open  ;  but  that  it  shoiild  be  otherwise 
when  the  Court  were  deliberating  on  the  course 
they  should  pursue  ; — and  he  cited  the  precedent 
of  Judge  Chase's  trial. 

Upon  a  vote  being  taken,  the  House  wa3  order- 
ed to  be  cleared. 

After  silting  about  an  hour  with  closed  doors, 
the  House  was  again  opened  to  spectators. 

Mi'.Sullivan  moved  that  the  Senate  pass  an  order 
to  prohibit  the  publication  of  the  articles  of  im- 
peachment at  present.  Mr.  S.  supported  his  mo- 
tion by  remarking  upon  the  impropriety  of  sub- 
mitting the  specific  articles  to  public  discus- 
sion before  the  Court  were  ready  to  investigate 
them,  and  urged  the  practice  of  other  courts  in 
similar  cases. 


The  President  said  the  Clerk  was  not  au- 
thorized to  furnish  a  copy  of  the  articles,  It 
seemed  also  to  be  the  general  sense  of  the  Court 
that  they  ought  not  to  be  published,  although  no  ex- 
press order  was  passed  on  the  subject. 

The  Court  was  then  adjourned  to  tomorrow 
morning  at  half  past  10  o'clock. 

HOUSE  OF  REPRESENTATIVES. 
Tuesday,  Feb.  C. 

Mr.  King  from  the  managers  of  the  im- 
peachment, reported  that  they  had  carried  to 
the  Senate  the  articles  fee. 

The  Hon.  Mr.  Varnum  came  down  with 
a  message  to  inform  the  House  that  the  Sen- 
ate were  about  to  organise  themselves  into  a 
Court  of  Impeachment,  for  the  trial  of  James 
Prescott  Judge  of  Probate  fcc. — that  seats 
have  been  assigned  for  the  managers,  in  the 
area  opposite  to  the  Chair  of  the  President, 
and  that  chairs  have  been  appropriated  for 
the  members  of  the  House  upon  the  right 
of  the  President. 

Ordered,  that  the  House  will  this  day  at- 
tend the  Hon.  Senate  upon  the  trial  of 
James  Prescott,  Judge  of  Probate,  for  mis- 
conduct and  maladministration  in  his  office. 
And  the  House  proceeded  in  a  body  to  the 
Hon.  Senate,  after  which  they  returned  to 
their  own  room. 


IN  SENATE. 

Wednesday,  Feb.  7. 

The  Senate  sat  with  closed  doors  till  11  o'clock. 
At  half-past  11  Mr.  Lyman  was  charged  with  a 
message  to  inform  the  Hon.  House  of  Represen- 
tatives that  the  Senate  was  about  to  resolve  itself 
into  a  Court  of  Impeachment  for  the  consideration 
of  the  articles  exhibited  against  Judge  Prescott. 

In  a  few  minutes  Mr.  Tudor  came  up  with  a  mes- 
sage from  the  House,  and  informed  the  President 
that  the  House  had  received  notice  of  the  intention 
of  the  Senate,  and  would  prepare  to  act  accord- 
ingly. 

COURT  OF  IMPEACHMENT. 

Commonwealth  vs.  James  Prescott,  Esq.  Judge  of 

Probate,  &c.  for  the  County  of  Middlesex. 

Soon  after,  the  Speaker,  the  six  Managers  «  ho 
attended  yesterdays  he  othermem'uers  of  the  House, 
the  Respondent,  and  his  Counsel,  came  in  and  took 
their  respective  seats. 

The  Crier  opened  the  Court  by  Proclamation, 
and  the  Respondent  was  called. 

The  President  read  the  Respondent's  motion  of 
yesterday,  praying  for  a  continuance  to  the  first 
session  of  the  next  General  Coiut. 

The  President  put  the  question  on  granting  the 
Respondent's  prayer,  and  it  was  decided  by  yeas 
and  nays  as  follows,  viz  : 

YEAS.— Messrs.  Doolittle,  Bigelow,  Dwight,. 
Lyman,  Williams,  Gardner  anil  Gray — 7. 

NAYS.— Messrs.  Bourne,  Thomas,  Ruggle3, 
Whittcmore,  Sullivan,  Allen,  Reynolds,  Longley, 
Tufts,  Parker,  Hunewell,  Pickman,  Bartlett, 
Welles,  Brooks  and  Varnum — 16 

So  the  Respondents  prayer  was  refused. 

An  order  for  the  assignment  of  a  day  was  read 
by  Mr.  SULLIVAN,  who  moved  that  the  blank 
therein  should  be  filled  with  the  first  Wednesday 
of  May  next. 

Mr.'PICKMAN  moved  to  amend  by  striking 
out  the  first  Wednesday  of  May,  and  substituting 
Tuesday  the  20th  inst.  at  10  ©'clock,  A.  M.  as  the 
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Vime  to  hear  the  Respondent's  answer,  and  of  Wed- 
nesday the  21st  at  10  o'clock,  A.  M.  as  the  time  of 
proceeding  to  trial 

Mr.  WILLIAMS  called  for  a  division  of  the 
question 

Mr.  HOAR  (Counsel  for  Respondent)  did  not 
know  whether  it  would  he  proper  for  him  to  speak 
on  this  question.  He  professed  himself  entirely 
unacquainted  with  the  rules  of  that  Hon.  Court, 
and  roue  merely  to  ask,  whether  he  could  with  pro- 
priety he  heard  on  the  motion  hefore  the  Court. 

Mr.  PICKMAN  inquired,  as  to  a  point  of  order, 
in  general  terms,  whether  Counsel  should  be  al- 
lowed to  address  the  Court  on  a  motion  from  one 
ot  its  membeis. 

The  PRESIDENT  decided,  that  in  a  matter  of 
fo  much  consequence  to  the  Respondent  it  must  be 
in  order  for  him  to  be  heard,  and  directed  his 
Counsel  to  proceed. 

Mr.  HOAR  then  said  that,  on  examining  the  ar- 
ticles of  impeachment  last  evening,  the  Respond- 
ent had  found  that  in  relation  to  the  facts  stated  in 
one  of  them,  it  would  be  necessary  for  him  to  send 
into  a  neighbouring  state  for  the  purpose  of  obtain- 
ing evidence.  It  was  uncertain  whether  the  wit- 
nesses to  be  examined  would  easily  be  lound,  and 
if  they  should,  whether  they  would  not  reqaire 
some  time  to  recollect  all  the  circumstances  to  be 
inquired  of.  He  presumed  the  sole  object  of  this 
impeachment  on  the  part  of  the  House  of  Repre- 
sentatives, was  to  ascertain  by  a  full  and  fair  ex- 
amination whether  the  Respondent  was  in  truth  in- 
nocent or  guilty- of  the  several  charges  exhibited  a- 
gainst  him .  He  averred  that  if  only  the  single  ar- 
ticle alluded  to  had  been  exhibited,  it  would  not 
have  been  possible  for  the  Respondent  to  have  pre- 
pared his  evidence  upon  that  alone  within  the  very 
short  time  limited  in  the  amendment  proposed  ; — 
and  that  if  that  amendment  should  be  adopted,  it 
would  not  be  possible  for  him  as  Counsel  for  the 
Respondent  to  submit  such  a  course  of  remark  on 
the  Respondent's  case  as  the  Court  must  deem  ne- 
cesjaiy  to  the  equiiabie  administration  of  justice. 
With  regard  to  the  fourteen  other  Articles  it  would 
be  necessary  for  the  Respondent  to  send  to  vari- 
ous and  distant  parts  of  the  County  of  Middlesex, 
fin  which  County  the  acts  complained  of  are  al- 
leged to  have  been  committed,)  to  get  evidence 
of  certain  facts  explanatory  of  the  charges  contain- 
ed in  them.  Eacli  oue  of  these  inquiries,  if  the 
Respondent  was  to  bestow  on  them  that  degree  of 
attention  which  he  owed,  as  a  duty,  to  the  Hon. 
House  of  Representatives  aud  to  himself,  would 
necessarily  occupy  not  one  or  two  days,  only,  but  a 
considerable  part  of  the  whole  time  allotted  for 
preparation.  Mr.  H.  said  he  could  not  believe  it 
necessary  for  him  to  go  at  length  into  an  argument 
on  tli is  question,  before  so  many  gentlemen  who 
must  have  been  accustomed  to  estimate  the  diffi- 
culty and  delay  of  procuring  evidence,  and  making 
preparations  for  trial  That  it  was  usual  in  ordi 
nary  cases  to  grant  as  much  time  as  had  been  ask- 
ed for  by  the  Respondent,  and  that  it  could  not  be 
thought  otherwise  than  reasonable  that  such  an 
indulgence  should  in  this  case  be  extended  to  him. 
That  if  so  early  a  day  should  be.  assigned  as  that 
proposed  by  Mr.  Piekman's  amendment,  the  Res- 
pondent would  undoubtedly  be  obliged  to  submit 
at  that  time  a  new  motion  of  postponement  ;  and 
would  be  able  to  satisfy  this  Hon.  Court  abundant- 
ly, that  a  farther  continuance  would  be  absolutely 
necessary  to  the  attainment  of  justice. 

Mr.  KING  said,  that  the  managers,  actine  in  be- 
half of  the  House  of  Representatives,  did  not  deem 
it  to  be  their  duty  to  interpose  an  opinion  in  the 
preliminary  proceedings  of  the  court,  and  that 
they  were  willing  that  such  time  should  be  allowed 
to  the  respondent  as  the  court  should  think  prop- 
er. 


The  question  was  then  taken  for  striking  out, 
and  carried  in  the  affirmative. 

YEAS. — Messrs.  Rourne,  Thomas,  Ruggles, 
Whittemore,  Bigelow,  Allen,  Reynolds,Tufts,Par- 
ker,  Williams,  Pickman,  Bartlett,  Gray,  Brooks, 
and  Varnum. — 15. 

NAYS. — Messrs.  Doolittle,  Sullivan,  Longley. 
D wight,  Lyman,  Gardner,  Hunewell  and  Welles. 
—3. 

The  question  was  then  taken  on  the  other  part 
of  Mr.  Piekman's  motion  and  determined  in  the 
negative. 

Y E AS. — Ruggles, Whittemore,  Allen,  Reynolds, 
Pickman,  Bartlett,  Gray  and  Varnum. — 8. 

NAYS. — Bourne,  Thomas,  Doolittle,  Sullivan, 
Bigelow,  Longley,  Tufts,  Dwight,  Parker,  Lyman, 
Williams, Gardner,  Hunewell,  Welles  and  Brooks. 
—15. 

Mr.  LYMAN  moved  a*  a  substitute  for  the  part 
struck  out  that  the  trial  should  be  postponed  to  the 
first  Tuesdav  of  the  first  session  ol  the  next  Gener- 
al Court.     Decided  in  the  negative. 

YEAS.— Messrs.  Doolittle,  Bigelow,  Dwight 
Lyman,  Williams,  Gardner  and  Pickman. — 7. 

NAYS — Messrs.  Bourne,  Thomas,  Ruggles, 
Whittemore,  Sullivan,  Allen,  Reynolds,  Longley, 
Tufts,  Parker,  Hunewell,  Bartle"tt;  Welles,  Gray, 
Brooks  and  Varnum  — 16. 

Mr.  WILLIAMS  moved  as  a  substitute  that  the 
second  Wednesday  of  March  next,  should  be  as- 
signed for  the  trial.     The  motion  was  carried. 

YEAS — Messrs.  Bourne,  Thomas,  Ruggles, 
Whittemore,  Bigelow,  Allen,  Reynolds,  Longley, 
Tufts,  Parker,  Williams,  Lyman,  Gardner,  Hun- 
ewell, Bartlett,  Welles  and  Brooks. — 17. 

NAY'S. — Messrs  Doolittle,  Sullivan,  Dwight, 
Pickman,  Gray  and  Varnum  — 6. 

The  President  inquired  if  the  respondent  or  the 
managers  had  any  motion  to  offer. 

Mr.  HOx\.R  after  consulting  with  the  Respond- 
ent, said  that  after  the  order  which,  had  just  pas- 
sedate  presumed  it  would  not  be  proper  to  submit  a 
motion  for  an  extension  of  the  time  allowed  the 
Respondent  for  preparing  his  defence  The  Res- 
pondent had  fears  that  he  should  not  be  able  to 
make  the  necessary  investigations  in  so  short  si 
time  as  had  been  assigned  him,  but  that  he  would 
use  his  endeavours  to  be  ready,  as  he  was  well  a- 
ware  tlat  it  was  his  duty  to  submit  to  whatever 
the  Court  should  think  proper  to  order  ou  the  sub- 
ject. From  the  Respondent's  knowledge  in  rela- 
tion to  the  facts  mentioned  in  some  of  the  articles, 
and  his  ignorance  of  those  alluded  to  in  others, 
the  Respondent  thought  that  he  mi«htbe  able  to 
prepare  his  defence  against  some  of  the  articles, 
bat  net  against  all  within  the  time  assigned.  Mr. 
11  thought  it  was  his  duty  to  make  these  things 
known  to  the  Court,  although  he  deemed  it  im- 
proper, after  the  order  which  had  been  passed, 
to  make  n  motion  for  a  further  time. 

Mr.  SULLIVAN  suggested  that  it  would  be 
proper  that  motions  fur  continuance  should  be 
supported  by  affidavit  as  is  usual  in  other  courts  of 
justice, that  the  court  ought  not  to  act  on  these  gen- 
eral suo-ijestions  of  the  parties.  He  therefore  moved 
that  the'Court  should  adjourn  until  tomorrow  at  ]1 
o'clock,  in  order  that  the  Respondent  might  have 
time  to  make  an  affidavit  of  such  facts  as  he  wish- 
ed to  present  to  the  Court 

Mr.  HOAR  said  the  Respondent  would  be  grate- 
ful, for  an  opportunity  to  state  the  reasons  lor  re- 
questing further  time,  and  he  wished  that  such 
opportunity  might  be  given,  as  pioposed  by  Mr. 
Sullivan, 

Mr  KING  moved  to  amend  the  15th  article  by 
inserting  the  word  Jonas  in  the  place  ol  Josaph,  it 
the  Respondent  would  cqnsentto  such  amendment, 

Mr   HOAR  answered  that  the  Respondent   had 
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no  objection,  and  the  article  was  amended  accord-  | 
ingly. 

The  Court  adjourned  at  12  o'clock  to  tomor- 
row at  10  A.M. 

IN  SENATE. 

Ordered,  that  a  committee  be  appointed  to  in- 
quire whether  the  Senate  can  sit  as  a  Court  of 
impeachment  after  the  Legislature  shall  be  pro- 
rogued 

Messrs  Williams,  Lyman  and  Sullivan  were 
appointed  on  this  Committee. 


HOUSE  OF  REPRESENTATIVES. 
Wednesday,  Fee.  7. 

The  Hon.  Mr.  Lyman  came  down  with  a  mes- 
sage to  inform  the  House  that  the  Senate  were 
now  organizing  themselves  into  a  Court  of  im- 
peachment Mr.  Tudor  was  charged  with  a  mes- 
sage to  the  Hon.  Senate  to  inform  them  that  the 
House  would  attend  forthwith.  The  House  then 
proceeded  in  a  body  to  the  Senate  Chamber, 
v  here  they  remained  until  the  Court  adjourned. 


IN  SENATE. 

Thursday,  Feb.  8. 

The  committee  appointed  to  consider  and 
report  whether  the  Senate  have  authority  to 
sit  as  a  court  of  impeachment  after  the  ad- 
journment of  the  Legislature  reported,  that 
they  cannot  find  any  constitutional  provis- 
ion which  will  authorize  the  Senate  to  sit  as 
a  court  of  impeachment,  except  during  the 
session  of  the  General  Court. 

Soon  after  11,  the  President  said  that  the  hour 
had  arrived  to  which  the  Court  of  Impeachment 
was  adjourned. 

Mr.  BIGELOW  was  charged  to  notify  the 
House  of  Representatives  that  the  Court  was  about 
to  be  opened. 

Mr.  STURGIS  came  up  from  the  House  to  in- 
form the  Senate  that  the  House  having  been  so  no- 
tified would  immediately  attend. 

The  Speaker,  Managers,  &ic.  in  the  same  order 
as  yesterdav,  entered  and  took  their  seats. 
COURT  OF  IMPEACHMENT. 
Commonwealth   vs.  James  Prescott,   Judge,  &.C. 

The  Court  was  then  opened  by  proclamation, 
and  the  Respondent  called. 

Mr.  HOAR  rose  and  said  that  by  leave  and  di- 
rection of  the  Court,the  Respondent  bad  prepared 
an  affidavit,  which  he  begged  leave  to  read. 


I,  James  Prescott,  depose  and  say,  that  it  will, 
as  I  believe,  be  necessary  in  my  defence  on  the 
trial  of  the  impeachment  now  pei.ding  against  me 
before  the  Hon.  Senate,  to  procure  the  testimony 
of  a  witness  or  witnesses  from  the  State  of  New 
Hampshire;  the  testimony  of  Witnesses  from  the 
towns  of  Groton,  Pepperell,  Littleton,  Tyngsbo- 
rough,  Townsend,  Billerica,  Sherburne,  Burling- 
ton and  Medford  in  the  County  of  Middlesex,  and 
in  Harvard  in  the  County  of  Worcester;  that  the 
facts  and  circumstances  connected  with  the  charg- 
es contained  iu  some  of  the  articles  of  said  im- 

eachment,  if  any  of  said  facts  be  true,   haying 


1, 


'.'en  forgotten  by  me,  it  will  be  necessary  for  me 
to  examine  numerous  documents  in  the  Probate 
Office  in  said  County,  and  that,  for  the  purposes 
aforesaid,  tor  instructing  mv  counsel  and  giving 
them  opportunity  to  compare  the  charges  afore- 
said with  said  testimony,  and  with  the  constitution 
aid  laws  of  the  Commonwealth,  and  topiepare  to 
exhibita  full  and  fair  statement  of  said  casu  to  the 
Hon.  Court,   which  is  to  hear  and  determine  the 


same,  a  considerable  time  will  be  necessary.  I  art! 
fully  confidant  that  it  will  not  be  in  my  power  so  to 
prepare  for  my  defence,  that  the  Hon.  Court  can 
be  made  acquainted  with  the  facts  essential  to  a 
just  decision  of  said  cause,  in  a  less  time  than  two 
months  from  this  day. 

JAMES  PRESCOTT. 
Mr.  LYMAN  said  that  he  had  yesterday  been  in 
favor  of  extending  the  time  for  the  Respondent  to 
answer^  and  supported  as  that  proposition  now 
was  by  affidavit,  lie  saw  no  pretext  upon  which  the 
indulgence  could  be  reasonably  refused.  The  Res- 
pondent had  declared  on  oath  that  he  could  not  be 
ready  in  a  less  time  than  two  months.  It  was  cer- 
tainly important  that  this  Court  should  not  only 
administer  justice,  but  that  they  should  also  guard 
against  the  appearance  of  precipitation  or  unfair- 
ness in  relation  to  the  Respondent.  He  therefore 
moved  the  following  order,  viz  : 

Ordered,  That  instead  of  the  time  heretofore  as- 
signed, Wednesday,  the  11th  day  of  April  nent,  at 
JO  o'clock,  A.  M.  shall  be  the  time  for  receiving 
the  answer  of  James  Prescott,  Esq.  Judge  of  Pro- 
bate, kc.  on  the  articles  of  Impeachment  preferred 
against  him  by  the  House  of  Representatives,  and 
01  proceeding  to  the  trial  oi  the  same. 

Mr.  DOOLITTLE  moved  to  amend  by  striking 
out  Wednesday  the  I  ltd  of  April  and  inserting  the 
second  Thursday  of  the  first  session  of  the  next 
General  Court. 

The  question  on  the  amendment  being  taken  by 
Yeas  and  Nays,  it  was  rejected  by  the  following 
vole. 

YEAS, — Messrs.  Bourne,  Doolittle,  Dwight, 
Williams,  Gardner,  Pickman  and  Gray — 7. 

NAYS — Messrs. Thomas,  Ruggles,  Whittemore, 
Sullivan,  Eastman,  Bigclow,  Allen,  Reynolds, 
Longley,  Tufts,  Parker,  Lyman,  Hunewell,  Bart- 
lett,  Welles,  Brooks  and  Varnuni — 17. 

Mr.  PICKMAN  moved  to  amend  by  striking  out 
the  1 1  tli  of  April  and  inserting  the  18th — assigning 
as  a  reason  that  the  town  meetings  were  to  be  held 
on  the  second  Monday  of  April  for  the  people  to 
give  in  their  votes  upon  the  amendments  to  the 
Constitution,  and  that  these  meetings  might  be 
continued  till  the  11th. 

Mr.  LYMAN  accepted  this  amendment,  and  the 
order  thus  amended  was  passed  by  the  following 
vote: 

YEAS — Messrs.  Bourne,  Thomas,  Doolittle, 
Sullivan,  Eastman,  Bigclow,  Allen, Longley ,Tufts, 
Dwight,  Lyman,  Williams,  Gardner,  Hunewell, 
Pickman,  Bartlett,  Welles,  Gray  and  Brooks — 1'J- 
NAYS — Messrs.  Ruggles,  Whittemore,  Rey- 
nolds, Parker  and  Varaum — 5, 

Mr.  KING  said  he  was  instructed  by  the  Board 
of  Managers  to  inquire  if  any  and  what  order  had 
been  taken  by  the  Court  as  to  subpoenas  for  sum- 
moning witnesses. 

ThePRESIDENTsaid  an  order  had  been  taken 
and  he  referred  to  the  Record. 

The  CLERK  read  from  the  Record  the  provis- 
ion which  had  been  made,  which  extended  only  to 
bringing  in  the  witnesses  themselves. 

Mr.  KING  said  it  might  aisobe  necessaiy  to  le- 

quire  witnesses  to  biing  into  Court  books,   papers 

and  documents,  and  that  the  Court  might  see  fit 

,  upon  the  suggestion  so  to  amend  their  order  as   to 

'  extend  to  this  further  power. 

By  direction  of  the   President   this  motion   was 
j  submitted  in  writing  as  fellows,  viz  : 

Ordered,  that  the  Clerk  be  authorized  and  re- 
quired upon  application  of  the  managers  in  behalf 
of  tile  House  of  Representatives,  or  of  the  Res- 
pondent, or  of  his  Counsel,  to  issue  subpoenas  to 
any  person  sr  perons  having  the  custody  of  re- 
cords, papers  or  documents,  which  maybe  mater- 
ial asevidence  on  the  trial,  to  produce  and  exhibit 
the  same. 
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The  order  was  passed  unanimously. 

The  PRESIDElNT  then  asked  if  either  party 
had  any  other  motion  to  submit. 

Mr.  HOAR  said  the  Respondent  had  none. 

Mr. KING  requested  time  tor  the  Managers  to 
consult  and  after  a  consultation  of  a  few  minutes, 
read  the  following  order. 

"  Ordered,  that  the  Respondent  file  with  the 
Clerk  of  the  Senate  his  answer  to  the  several  ar- 
ticles of  impeachment  exhibited  by  the  managers 
in  behalf  of  the  House  of  Representatives  against 
him,  and  now  pending  before  the  Hon.  Court,  ten 
days  before  the  said  eighteenth  day  of  April  next, 
and  that  the  said  Clerk  be  required  to  furnish  the 
managers  with  a  copy  thereof" 

Mr.  HOAR  said  the  Respondent  had  no  objec- 
tion to  make, and  the  order  was  passed  unanimous- 

No  other  motion  being  made  by  either  party, 
the  Court  wasadjourned  to  10  o'clock  in  the  morn- 
ing of  the  18th  day  of  April  next;  and  the  several 
parties  withdrew. 


HOUSE  OF  REPRESENTATIVES. 
Thursday,  Feb.  15. 

Mr.  HUBBARD,  of  Boston,  stated  to  the  House 
that  he  had  been  applied  to  by  Judge  Prescott  to 
assist  in  his  defence  against  the  articles  oi'  im- 
peachment which  had  been  exhibited  by  the  House. 
He  observed  that  by  one  of  their  rules  no  member 
was  permitted  to  act  as  counsel  for  either  party 
before  a  joint  committee  of  the  Legislature,  or  a 
committee  of  the  House.  His  case  did  not  come 
within  the  letter  of  the  rule,  but  he  thought  it  did 
within  the  spirit  of  it.  He  therefore  requested,  if 
it  was  consistent  with  the  honor  and  dignity  of  tie 
House,  that  they  would  grant  him  permission  to 
act  as  counsel  for  Judge  Prescott.  He  stated 
some  personal  considerations  which  induced  him 
to  make  the  request,  and  observed  that  precedents 
of  such  an  indulgence  were  common  in  the  British 
Parliament. 

On  motion  of"  Mr.  GRAY,  Mr.  Hubbard's  re- 
quest was  granted. 


IN  SENATE. 

Tuesday,  April  17. 

This  being  the  day  to  which  the  General  Court 
was  prorogued,  for  the  purpose  of  proceeding  with 
the.  trial  ol  the  case  of  Impeachment  pending  be- 
fore the  Senate, a  quorum  of  this  body  was  formed 
and  a  committee  wasappointed,  to  be  joined  by  the 
House,  to  inform  his  Excellency  the  Governor  that 
they  are  ready  to  receive  any  communication  he 
may  think  proper  to  make  to  them.  The  Senate 
sat  a  short  time  with  closed  doors,  and  adjourned 
to  9  o'clock  tomorrow  morning. 


HOUSE  OF  REPRESENTATIVES. 
Tuesday,  April  17. 

The  Speaker  took  the  chair  at  11  o'clock,  but 
there  being  no  quorum,  the  House  adjourued  to  4 
o'clock,  P.  M. 

AFTERNOON. 

The  Speaker  took  the  chair  at  4  o'clock,  but  a 
quorum  not  appearing,  the  Speaker  was  requested 
lo  address  letters  to  the  members  of  the  neighbor- 
ing towns,  not  present,  informing  them  their  pres- 
ence was  necessary, and  the  H«use  adjourned  to  'J 
o*clock  tomorrow  morning. 


IN  SENATE. 

Wednesday,  April  18. 
COURT  OF  IMPEACHMENT. 

Commonwealth  vs  James  Piescolt,  <!^c. 

A  few  minutes  before  11  o'cloek,  on  motion  o' 
Mr.  Pickman,  a  message  was  sent  to  the  House  of 
Represeiuatives  to  inform  them  that  the  Senate 
was  about  to  resolve  itself  into  a  Court  for  the 
trial  of  the  impeachment  of  James  Prescott,  Judge 
of  Probate,  fcc.  for  the  County  of  Middlesex.  Mr. 
Welles  was  charged  with  the  message. 

Immediately  alter,  Mr.  Sturgis,  of  Boston,  enter- 
ed with  a  message  from  the  House  of  Representa- 
tives, stating  that  the  House  with  their  Managers, 
would  attend  forthwith. 

The  Speaker,  Messrs.  King,  Duttou,  Shaw, 
Fay,  and  Leland,  Managers  on  the  part  of  the 
House,  together  with  the  rest  of  the  members  of 
the  House,  entered  the  Senate  Chamber  and  took 
the  seats  assigned  them  respectively.  Messrs. 
Baylies  and  Lincoln,  of  the  board  of  Managers, 
were  absent. 

The  Court  having  been  opened  by  proclama- 
tion, the  President  administered  to  Mr.  Hyde,  a 
senator  from  Berkshire,  who  was  not  sworn  at  the 
last  session,  the  oath  prescribed  to  be  taken  by 
members  of  the  Court. 

The  Respondent  came  in,  attended  by  Messrs. 
VVm.  Prescott,  George  Blake,  Daniel  Webster, 
Samuel  Hoar,  Samuel  Hubbard,  and  Augustus 
Peabody,  his  counsel. 

The  President  said  that  the  time  appointed  for 
this  trial  had  arrived,  and  asked  the  Respondent  if 
he  was  now  ready  to  make  answer  to  the  articles 
of  impeachment  preferred  against  him. 

Mr.  WEBSTER  on  the  part  of  the  Respondent 
replied,  that  he  appeared  there  with  his  learned 
associates  g.s  Counsel  for  the  Respondent.  That 
his  Hon.  Client  had  been  furnished  with  a  copy  of 
the  a'ticles  exhibited  against  him,  and  had  prepar- 
ed an  answer,  which  he  was  instructed  to  read  to 
the  Court.  Mr.  Webster  then  read  the  answer  as 
follows  : 

The  ANSWER  of  JAMES  PRESCOTT,  Judge 
of  the  Probate  of  Wills,  and  for  granting  Ad- 
ministrations, for  the  County  of  Middlesex,  to 
the  Articles  of  Impeachment  exhibited  against 
him  by  the  House  of  Representatives  of  the  said 
Commonwealth. 

And  now   this  Respondent,    in    his  own 
proper  person,  comes   into  this    Court,   and 
protesting   that  there   is  no  misconduct  or 
mal-administration  in  his  said  office,  partic- 
ularly alleged   in  the   said   Articles  of  Im- 
I  peachmer.t,  to  which  he  is  bound  by   law   to 
I  make  answer  j  and  saving  to  himself  now, 
!  and  at  all  times  hereafter,  all  benefit  of  ex- 
ception to  the  insufficiency  of  said   Articles, 
and  each  and  every  of  them,  nevertheless  of- 
fers the  following  facts  and  observations,  by 
way  of  answer  to  the  said  Articles. 

The  first  of  the  said  Articles  of  Impeach- 
ment charges  and  accuses  the  Respondent 
as  follows,  viz.  That  he,  "  on  the  14th  day 
of  October,  1816,  at  his  office  in  Groton,  in 
said  County,  and  not  at  any  Probate  Court 
held  according  to  law  did  decree  and  grant 
letters  of  Administration  on  the  estate  of  one 
Nathaniel  Lakin  to  one  Abel  Tarbell,  Esq. 
and  thereupon  did  issue  a  warrant  of  ap- 
praisement and  order  of  notice,  and  did  then 
and  there  wilfully  and  corruptly  demand  an^ 
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receive  of  said   Tarbell  for   the  business  a-  ] 
foresaid,  as  fees  of  office,  other  and   greater 
fees  than  are  by  law  allowed,  to  wit,  the  sum 
of  five  dollars  £|tid  fifty  eight  cents."      And; 
that  "  the    Respondent  did  then  and   there  j 
refuse  to  make  and  deliver  to  said  Tarbell  an  '• 
account  of  the  items  for  which  said  sum  was  I 
paid,  although  by    said  Tarbell    thereto   re-  j 
quested."      And   that  "  the  Respondent  af- 1 
terwards  during  and  upon  the  settlement   of! 
said  estate,  did  wilfully  and  corruptly  demand  j 
and  receive  of  and  from  said  Tarbell  divers 
sums,  as  fees  of  office,  other  and  greater  than 
are  by  law  allowed  therefor  ;  to  wit,  the  sum 
of  thirty-six  dollars  and  nineteen  cents." 

The  matter  of  charge  contained  in  thisAr- 
ticle  appears  to  consist  of  three  separate  and 
distinct  accusations,  viz.  1.  That  the  said  let- 
ters of  administration  were  granted  and   de- 
creed  by  this   Respondent  improperly,   be-  j 
cause  not  done   at  any  Probate  Court,  held 
according  to  law.      2.  That  illegal    fees   of  I 
office  were  demanded  and   received  by    the  , 
Respondent,  for  granting- said  letters  and  for  J 
the  performance  of  other  official   acts,   res- 
pecting  the  settlement   of  said   estate      3.  I 
That  the  Respondent,  although   requested,  ' 
refused  to  give  to  the  parties  an  account  of  , 
the  items  of  fees,  so  demanded  and  received 
by  him. 

To  these  several  and  distinct  accusations 
the  Respondent  will  now  proceed  to  make 
distinct  answers. 

And  first,  as  to  the  regularity  and  legality 
of  the  Court  holden  at  the  time,  when  said 
letters  were  granted. — This  respondent  doth 
truly  feel,  and  would  express,  the  most  un- 
feigned astonishment  at  this  article  of 
charge.  The  ground  of  it  is  to  him  wholly 
Unknown.  He  has  supposed  that  the  hold- 
ing of  said  Court,  in  the  manner  in  which  it 
was  holden,  was  not  only  according  to  usage, 
but  expressly  authorized  and  provided  for  by  a 
statute  of  the  Commonwealth  ;  and  he  is  en- 
tirely unable  even  to  conjecture  the  reasons  on 
which  this  part  of  the  article  is  expected  to 
be  supported.  The  statute  of  March  7,1806, 
made  expressly  for  fixing  the  times  and  pla- 
ces of  holding  the  Court  of  Probate  in  the 
County  of  Middlesex,  declares;  that  when 
it  skull  appear  to  tht  Judge  to  be  for  the  gen- 
eral benefit,  or  the  interest  of  individuals,  he 
shall  be  and '.he is  fully  authorized  and  empow- 
ered to  appoint  suck  times  and  places,  other 
than  those  particularly  mentioned  in  said  act, 
for  holding  said  Court,  as  he  shall  deem  ex- 
pedient, by  giving  public  notice  thereof,  or 
notifying  all  concerned.  This  law,  as 
far  as  this  Respondent  knows  or  believes, 
has  ever  been,  and  is  still,  unrepealed,  and  in 
full  force.  Tins  plain  and  express  statute 
provision  renders  it  unnecessary  to  consider 
how  far,  and  for  what  purposes,  the  Courts 
of  Probate  of  this  Commonwealth  are  Courts 
always  open,  and  authorized,  at  all  times,  to 


receive  applications  and  transact  business, 
upon  due  notice  ;  and  whether  the  laws, 
made  at  several  times,  under  the  colonial 
and  provincial  governments,  as  well  as  un- 
der the  present  constitution,  requiring  Judg- 
es of  Probate  to  hold  Courts  at  stated  days 
and  places,  are  to  be  considered  as  restric- 
tive of  their  powers,  as  to  the  times  of  hold- 
ing their  Courts,  or  only  as  directory  and 
positive  ;  to  the  end  only,  that  there  might 
be  certain  fixed  days  and  places,  when  and 
where  suitors  might  be  assured  of  an  oppor- 
tunity of  transacting  their  concerns  in  those 
Courts. 

Under  the  provisions  of  this  statute,  this 
Respondent  held  a  Court  at  Groton,  on  the 
14th  day  of  October  1816,  at  the  instance, 
and  on  the  request  of  the  said  Tarbell,  and 
for  his  convenience,  having  first  given  due 
notice  to  all  persons  interested  in  the  said 
Court.  And  this  Respondent  says,  that  he 
did,  acting  under  the  authority  and  accor- 
ding to  the  provision  of  the  statute  aforesaid, 
deem  it  expedient  to  hold  said  Court,  at  the 
time  and  place  aforesaid,  and  for  the  purpos- 
es aforesaid  ;  and  that  he  did  cause  due  and 
legal  notice  of  the  time  and  place  of  holding 
said  Court  to  be  given  to  all  persons  concern- 
ed therein.  And  this  Respondent  further 
saith,  that  he  never  knew  or  heard  of  any 
complaint,  or  dissatisfaction  of  the  parties 
concerned  in  said  business,  either  then,  or 
at  any  other  time  since,  on  account  of  the 
time  or  place  of  holding  said  Court ;  nor  has 
he  ever  heard  or  learned  that  any  evil  or  in- 
convenience resulted  therefrom,  or  that  any 
one  ever  made  a  question  of  the  propriety  or 
legality  thereof,  until  the  exhibition  of  the 
said  Articles  against  him.  And  the  said 
Respondent  is  at  this  moment  wholly  at  a 
loss  to  know,  by  what  construction  of  said 
statute,  if  unrepealed,  the  Honorable  House 
of  Representatives  has  found  his  conduct  in 
this  respect  to  be  illegal ;  and  he  is  equally 
at  a  loss  to  know,  by  what  other  statute,  the 
said  statute  is  supposed  to  have  been  repeal- 
ed. And  lie  humbly  submits,that  if  he  have 
misconstrued  this  statute,  which  be  trusts  he 
has  not  done,  or  any  other  statute,  which  is 
supposed  to  repeal  it,  (of  which  he  has  no 
knowledge,nor  ever  understood,  nor  believed 
that  any  body  supposed  there  was  any  such 
repealing  statute)  lie  ought  still  not  to  be  ad- 
judged guilty  in  the  piemises,  if  his  error 
shall  appear  to  be  nothing  more  than  an  er- 
ror of  judgment.  He  confidently  trusts, 
however,  that  he  has  committed  no  error  in 
this  particular  ;  that  there  is  the  unambigu- 
ous text  of  a  written  law  to  authorize  what- 
ever he  has  done  m  tnc  premises,  and  that 
his  conduct,  in  this  respect,  was  in  every 
particular  justifiable  and  proper. 

The  second  matter  of  charge,  in  the  said 
first  Article,  respects  the  demanding  and  re- 
ceiving, by  this  Respondent,  of  illegal    fees 
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of  office,  for  granting  administration,  and  for 
other  official  services  respecting  said  estate. 
It  is  known  to  the  members  of  this  Honora- 
ble Court,  that  the  compensation  allowed  to 
Judges  of  Probate,  in  the  several  Counties 
of  this  Commonwealth,  has  not  been  uni- 
form, either  in  amount,  or  the  manner  of 
making  it  ;  that  in  some  Counties,  the  Judg- 
es have  received  both  a  stated  salary  and 
fees,  and  in  others  that  they  received  fees 
only. 

This  Respondent  has   been   compensated, 
by  fees  alone,  for  the  whole    time   in    which 
he  has  liolden  his    office.     It    is    also    well 
known,  as  this  Respondent  presumes,  to  the  I 
members  of  this  Court,  that   the    statute    of| 
this  Commonwealth,  commonly   called    the  ; 
Fee  Bill,  does  not  define  and  limit  the   fees, 
which  shall  be  paid  for  all  the   official    acts,  i 
necessary  to  be  rendered  and   performed  by  ; 
Judges  of  Probate.     Some    of   those    most 
common  and  important  are  enumerated, and 
the  fees  thereof  defined  ;     others  are  stated, 
and  the  fees  defined,   subject  to    conditions 
and  qualifications,  of    which  the  person    re- 
ceiving  the  fees  is  to  be  judge  ;  and  of   oth- 
ers,  which  are  necessary,    and   are    applied 
for,  and  rendered  in  the  settlement  of  almost 
every  estate,  the  statute  says   nothing.     Fori 
example,  there  are,  among  many  others,  the  j 
following  services  and  duties,  performed  and 
rendered  by  the  different  Judges  of  Probate 
in  the  Commonwealth  constantly,  for  which 
no  particular  fees  are  prescribed  by  the  stat- 
utes, viz : 

Petition  for  administration  ;  decree  there- 
on ;  notices  and  record.  Executor's  peti- 
tion for  probate  of  will  ;  decree  thereon  ; 
letters  testamentary  ;  duplicate  order  of  no- 
tice. Letters  of  guardianship  over  persons  non 
compos  mentis  ;  or  spendthrifts  ;  complaint 
to  authorize  such  letter  ;  order  and  warrant 
to  Selectmen  ;  citation  to  party  ;  return,  tri- 
al and  decree.  Petiiion  for  the  guardian- 
ship ;  decree  thereon  ;  bond  ;  duplicate  order  ; 
notices  and  record.  Petition  for  guardian- 
ship to  minors  and  decree  thereon.  List  of 
debts,  when  petition  is  made  to  Supreme  Ju- 
dicial Court  or  Court  of  Common  Pleas,  for 
the  sale  of  real  estate  ;  petition  for  the  sale 
and  certificate  thereon  ;  bond  for  the  sale  ; 
approval  thereof  ;  certificate  of  approval  and 


for    allowance, 
Widow's  peti- 


licence.  Widow's  petition 
decree  thereon  and  warrant, 
tion  for  dower,  decree  and  warrant.  Peti- 
tion for  the  sale  of  personal  estate,  decree 
and  warrant.  Representation  of  insolvency, 
and  warrant.  Petition  for  sale  of  real 
estate,  orders  of  notice  and  copy,  &c. 
Sec. 

It  isalso  well  known  that  the  jurisdiction  of 
the  Probate  Court, consist  soft  wo  parts,  tech- 
nically called  its  contentious  &  its  amicable  ju- 
risdiction; tike/? rsl embracing'. hose  controver- 
sies in  which  ad  verse  parties  appear  to  demand 
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the  judgment  of  the  Court  on  matters  in  dif- 
ference between  them  ;  the  latter,  those  cases 
in  which,  as  the  statute  expresses  it,  there  is 
no  litigation,  but  where  the  party  applies  10 
receive  such  regular  documents  and  author- 
ities, as  are  necessary  to  enable  him  to  as- 
sume a  particular  character,  such  as  that  of 
an  administrator,  or  to  perform  certain  legal 
acts  in  that  character.  In  this  last  class  of 
cases,  the  persons  applying  have,  in  a  great 
majority  of  instances,  the  assistance  of  no 
counsel  whatever ;  and  in  as  great  a  majori- 
ty, are  wholly  uniformed  themselves,  of  what 
is  necessary  to  be  done  by  themselves.  It  is 
well  known,  that  persons  thus  situated  exy 
pect  to  receive  at  the  Probate  office,  infor- 
mation and  instruction,  respecting  their  du- 
ties ;  and  also  to  be  furnished  with  all  ne- 
cessary papers  for  them  to  execute,  in  order 
to  obtain  the  order  or  decree,  or  authority 
lequtred. — For  example,  an  Administrator 
wishes  to  petition  for  leave  t®  sell  personal 
property. — He  cannot,  in  nine  cases  out  of 
ten,  draw  th'j  Petition  himself ;  it  is  not 
made  the  official  duty  of  the  Judge  to  draw 
it,  but  only  to  decide  on  it,  when  it  is  present- 
ed :  it  is  not  the  duty  of  the  Register  to  draw 
it,  but  only  to  record  it,  and  to  record  the  or- 
der that  shall  be  made  upon  it.  A  resort  to 
counsel,  therefore,  would  be,  in  every  such 
case,  the  only  alternative  ;  and  as  there  are 
no  solicitors  or  attornies  in  constant  attend- 
ance on  these  Courts,  the  expense  of  resort- 
ing to  Counsel  for  the  purpose  of  obtaining 
these  formal  but  necessary  papers,  would  be, 
in  many  cases,  very  considerable.  Hence 
there  has  been  a  practice,  as  this  Respond- 
ent believes,  in  all  the  Probate  Courts  in  the 
Commonwealth,  that  such  papers  should  be 
furnished,  at  the  Probate  Office,  and  fees 
paid  therefor  on  the  same  scale,  or  at  the 
same  rate,  at  which  other  papers  emanating 
from  the  Court,  are  to  b^  paid  for  by  the 
statute. — If,  for  example,  application  be 
made  for  administration  on  the  estate  of  an 
intestate,  there  must  be  a  memorial  or  peti- 
tion, setting  forth  the  right",  in  which  the  par- 
ty applies  ;  whether  as  widow  of  the  deceas- 
ed, or  next  of  kin,  or  creditor.  And  if  as 
next  of  kin,  whether  there  be  no  widow,  or 
whether  the  application  be  made  with  the 
consent  of  the  widow  ;  or  if  as  creditor,  wheth- 
there  be  neither  widow,  or  next  of  kin;  or 
whether  the  application  be  made  with  their 
consent,  or  for  what  other  cause.  This 
memorial  or  petition,  as  this  Respondent  has, 
already  observed,  in  most  cases  cannot  be 
drawn  by  the  party  himself;  the  expense  of 
applying  to  counsel  would  not  be  small,  and 
for  a  long  course  of  time,  probably  from  the 
very  first  institution  of  theseCourts,  the  prac- 
tice has  been  to  furnish  this  and  similar  pa- 
pers from  the  Proba'e  Office  ;  the  expense 
of  it  to  be  included  in  the  general  amount  nf 
expenses  of  administration.     The  Respond- 
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cut  has  stated  this  merely  by  way  of  exam- 
ple ;  as  it   is  material  tor  a  just  defence    of 
himself,  and  the  vindication  of  his  character, 
that  he  should  set  forth  the  actual   state  of 
the  law,  respecting  fees  in  the  Probate  Office. 
From  this  actually  existing  State  of  the  law,  it  re- 
sults, as  might,  naturally  be  expected,  that  between 
different  Counties,  some  difference  exists,  as  to  the 
expense  of  obtaining  administration  and  settling 
estates ;  either,  because,  a  few  cents  more  or  less, 
may  be  charged,  in  one  place  than  in  another,  for  | 
the  same  paper;    or,  because   mote  correct  and1 
complete  papers    are  required,  in  one   Court  than 
another,  as  the  foundation  of  the  orders  and   de- 
crees of  the  Court. — So  that  this  Respondent  verily 
believes,  that  no    man  can  tell   what  would  be  the  | 
pi  ecise  expense  of  obtaining  a  letter  of  administra-  ; 
tion,  in  any  County  of  this  State, merely  by  examin- 
ing  the  fee  bill,  and  without  reference  to  the  usage  i 
and  practice  in  the  Probate  Office  of  such  County., 
It  may  be,  that  in  the  Office  which  this  Respondent  I 
Jias  holden  and  exercised,  more  complete  and  reg- 
ular papers  and    proceeding?-   may    have  been  re- | 
quired,  than  in  some  other  C"»..::tif.s.     He  has  too 
much  conlidencc  in  the  justice  of  this  Court  to  sup- ; 
pose,  that  it  would  attribute  that  fact,  if  it  existed,  j 
to  i  base  and  unworthy  motive,  of  multiplying  pa-  I 
pcrs   and  documents   for  his  own    benefit,  unless  J 
some  substantial   evidence  be  produced   to   make  j 
out  such  a  charge.     Before  such  an  mipntation  be  - 
east  upon  him,  let  it    be  stated   and   sheWn,   what 
unnecessary  paper  or  voucher  this  Respondent  has 
been  in  the  habit   of  requiting;  in  what  cases   he 
lias  sought  to  enhance  his  own  fees,  by  imposing 
unnecessary  burdens  on  suitors  ;  or  now,  or  when, 
he  has  insisted  on  more  accuracy  and  particularity, 
in  proceedings   before   him,  than  the  good  of  the 
parties  themselves,  or  the  public  benefit  requires. 
And  on  an  occasion  so  deeply  affecting  his.interest, 
his  character,   and    his  honor,  as  the  present,  he 
leels  himself  justified  in  appealing  to   the  higher 
Tribunals  of  Justice,  in  which  his  proceedings  are 
examined  and  revised,  and  to  the.  whole  Profession 
in  the  County  wherein  he  is  Judge,  for  an  opinion 
on  the  regularity  and  accuracy, with  which  proceed- 
ings before  him  have  been    conducted,  and  on  the 
effect  thereof,  upon  the  interest  of  parties,  and   of 
the  public. 

This:  Respondent  humbly  trusts,  that  this  Honor- 
able Court  will  not  adjudge  him  guilty  of  trans- 
gressing the  law,  in  regard  to  fees,  until  it  be  shewn 
what  that  law  is,  and  in  what  measure,  and  to  what 
extent,  he  has  transgressed  it.  It  can  never  be 
made  plain  and  manifest,  that  he  has  wilfully  vio- 
lated the  law,  till  it  be  shewn  that  the  Jaw  itself  is 
plain  and  manifest.  This  Respondent  has  already 
observed,  that  in  his  judgiyent,  no  man  <-.an  tell, 
what  would  be  the  expense  of  a  Probate  proceed- 
in^,  in  any  County  in  this  State,  simply  by  the  fee 
bill,  and  without  reference  to  the  practice  in  such 
County.  And  the  Respondent  derives  great  confi- 
dence in  this  opinion,  from  the  articles  of  impeach- 
ment themselves.  In  the  very  article  now  under 
consideration,  as  well  as  in  others,  the  Honorable 
House  of  Representatives  accuse  this  Respondent 
of  taking  illegal  fees,  for  services  therein  mention- 
ed :  but  they  do  not  state,  nor  set  forth,  what  the 
legal  fees  would  have  been  for  those  services,  or 
what  excess  the.  Respondent  has  received.  The 
Respondent  dots  not  mention  thismcrely asa  tech-  j 
nical  objection  to  the  form  of  the  article,  but  as  ' 
proof  that  there  is  no  plain,  well  known,  certain 
and  uniform  law  on  this  subject,  independent  of 
local  practice  or  particular  usage.  The  Honora- 
ble House  of  Representatives  allege,  in  this 
article,  that  for  granting  letters  of  adminis- 
tration, issuing  warrant  of  appraisment.  and  order 
of  notice,  this  Respondent  .wilfully  and    eorruptly 


received  $5  58  ;  which  sum  is  alleged  to  be  a 
greater  sum  than  the  law  allows.  Rut  it  is  not 
stated,  what  sum  the  law  does  allow,  for  such  ser- 
vices, or  what  is  the  amount  of  illegal  fees,  alleged 
to  have  been  received.  It  is  represented,  that  the 
Respondent  took  more  than  legal  fees,  for  an  or- 
der of  notice.  It  is  admitted  therefore,  that  tome 
fee  may  be  legally  taken  for  such  an  order;  and 
yet  it  is  not  possible  to  refer  to  any  express  provis- 
ion of  law  warranting  it.  There  is  no  such  express 
provision  of  law.  While  the  Respondent,  there- 
fore, is  accused  of  transgressing  the  law,  and  of 
receiving  illegal  fees,  the  law,  which  he  is  said  to 
have  broken,  is  not  produced,  and  the  legal  fees 
arc  not  staled,  nor  the  measure  of  his  supposed 
oflcnce  ascertained  or  defined. 

This  Respondent  humbly  submits  to  the  consid- 
eration of  this  Honorable  Court,  that  the  practice 
of  paying  Judges  of  Probate,  in  whole  or  in  part 
by  fees,  has  always  prevailed  in  this  Common- 
wealth ;  and  was  borrowed,  probably,  from  the 
usage  of  the  Courts,  which  exercise  similar  juiis- 
dietion  in  England. 

In  these  last  mentioned  Courts,  the  Judges  and 
Registers,  have  been,  and  still  are,  as  this  Respon- 
dent believes,  paid  by  fees  of  office  ;  the  particular 
items  of  which  are  established  by  usage,  or  the  au- 
thority of  the  Courts  themselves,  according  to  what 
is  thought  just  and  reasonable,  and  not  by  an  act 
of  Parliament. 

In  this  Commonwealth,  soon  after  the  granting 
of  the  Charter  of  William  a.id  Mary,  the  fees  for 
certain  services  of  the  Judges  and  Registers  were 
fixed  by  law.  Subsequent  statutes  have  extended 
and  altered  these  provisions.  But  still  there  are 
very  many  cases,  in  which  the  amount  of  fees  is  to 
be  settled  and  determined,  without  any  provision 
of  the  statute  in  that  behalf. 

If  this  be  an  improper  or  unsafe  state  of  the  law, 
this  Respondent  is  not  answerable  for  it.  If  it  be 
unwise  or  injudicious, thus  to  place  a  public  officer 
in  a  situation,  in  which  he  must,  of  necessity,  in 
S'inie  cases  judge  of  the  amount  of  his  own  com- 
pensation, it  is  not  the  fault  of  this  Respondent  that 
such  is  his  situation.  He  claims  no  infallibility  for 
his  own  judgment ;  he  does  notdeny  that  liis judg- 
ment,  like  the  judgment  of  other  men,  may  mis- 
lead him,  without  his  knowledge, in  cases  in  which 
he  himself  has  an  interest.  But  he  confidently 
maintains  that  nothing  short  of  plain  oppression, 
of  corruption,  and  wilful  mal-practice  can  be  a 
sufficient  ground  for  a  judgment  against  him.  If 
there  be  not  a  plain  and  well  known  law,  if  any 
thing  be  left  to  his  judgment  and  discretion, 
it  must  be  shewn,  that  he  has  wilfully  and  corrupt- 
ly abused  that  discretion,  before  this  Honorable 
Court  can  pronounce  on  him  a  sentence  of  con- 
demnation. 

This  Respondent  readily  admits  that  excessive 
and  extravagant  demands  of  fees  for  official  servi- 
ces, especially  if  repented  and  continued,  would 
be  evidence  of  corruption,  or  might  amount  to  ex- 
tortion, if  done  under  color  of  office.  He  is  entire- 
ly willing  to  be  judged,  upon  this  principle  and  by 
this  rule.  If  extortion  be.  proved  against  him,  he 
neither  wishes  nor  expects  acquittal.  But  he  knows 
that  this  cannot  be  pioved  against  him  ;  and  he 
solemnly  protests  against  being  condemned,  be- 
cause in  a  particular  instance  he  may  have  mis- 
judged or  mistaken  his  duty  ;  he  invokes  that  uni- 
versal sense  of  justice,  which  dwells  in  the  breast 
of  every  honorable  man,  to  protect  him  from  con- 
demnation, on  any  such  giound  as  his  having  re- 
ceived, not  an  extravagant,  but  a  moderate  and 
reasonable  fee  of  office,  in  a  case  in  which,  what- 
ever otheis  may  think,  he  thought,  and  had  at  least 
some  reason  for  thinking,  that  such  fee  properly 
and  legally  appertained  to  the  office  which  he  held. 

Before  ndvei  ting  more  particularly  to  the  case 
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stated  in  the  first  Article,  this  Respondent  thinks 
it  proper  to  make  a  few  farther  observations  on 

the  subject  of  these  special  Courts,  which  thp  stat- 
ute authorizes  to  be  holden,  and  which  occasion- 
ally are  and  have  been  holden. 

These  Courts  are  holden,  not  for  the  conven- 
ience ofthe  Judge,  but  lor  that  of  the  parties.  It 
is  the  interest  of  the  Judge,  of  course,  that  his 
Courts  should  be  holden  as  seldom  as  possible,  and 
that  as  much  business  as  possible  should  be  des- 
patched at  one  Court.  Every  special  Court  is  a 
new  call  on  his  time  and  attention,  and  is  often  at- 
tended with  much  personal  inconvenience  to  hioi- 
self.  The  law  does  not  make  it  his  duly  to  hold 
any  such  special  Courts  ;  but  it  authorizes  him  so 
to  do,  if  he  see  fit,  and  if  the  inlerest  and  conven- 
ience of  parties  seem  to  require  it.  They  are 
therefore  always  holden,  when  holden  at  all,  not 
for  his  benefit,  but  for  that  of  ethers.  From  the 
nature  of  the  case,  there  is  some  increase  of  ex- 
pense necessarily  attending  the  transaction  of  busi- 
ness, in  these  special  Courts.  The  Register  does 
not  attend  these  Courts,  and  the  services  ordinari- 
ly performed  by  him,  are  therefore,  to  be  procur- 
ed to  be  performed  by  some  one  else.  If  a  letter 
of  administration,  for  example,  be  granted  at  such 
a  Court,  it  cannot  be  presently  recorded,  because 
the  Register  is  not  there  to  record  it.  Therefore 
a  copy  must  be  taken  and  certified  by  the  Judge, 
and  kept  for,  or  transmitted  to  the  Register  ;  in 
order  that  a  regular  record  may  be  made  up  :  and 
so  of  all  other  papers.  The  expense  of  these  co- 
pies, and  other  similar  small  charges,  must  be 
borne,  either  by  the  Judge  himself,  or  by  the  par- 
ty, at  whose  request,  and  for  whose  benefit  they 
are  incurred.  Hence  it  has  been  well  understood, 
by  those  who  have  frequent  occasions  to  attend 
these  Courts,  that  the  transaction  of  business 
therein  is  liable  to  be  attended  with  some  small 
augmentation  of  expense  ;  and  information  of  this 
is  ordinarily  given  to  persons  applying  for  swell 
Courts. 

Having  submitted  these  general  facts  and  obser- 
vations,  this  Respondeat  will  now   proceed  to  a 
more  particular  statement  of  the  circumstances  of 
the  case  mentioned  iu  the  first  article.     This  Res- 
pondent admits,  that  in  October   1316,  a  letier  of  j 
administration    was  granied   by  him  to  Abel  Tar- 
bell,  on  the  estate  of  Nathaniel  Lakin.    He  admits 
also,    that  for  various  fees  and  expenses,  he  re- 
ceived of  said  Tarbell  the  sum  of  $5,58;   but  he 
denies,  that  said  sum  was  paid  exclusively  for  the 
services  and  duties  in  the  said  Article  mentioned. 
This  letter  of  administration  was  granted  at  a  spe-  | 
cial  Probate  Court  holden  for  thul   purpose  only, 
and    for  the  convenience,   and   by  the  special  re- 
quest of  said  Tarbell.     It  was  not  attended  by  the 
Register ;    and    this   Respondent    was    therefore 
bound  to  see  that  proper  provision  was  made  to  II 
take  and  preserve   copies  of  the  papers  and  min-    . 
ntes  ofthe  proceedings,  to  enable  the  Register  af-  ' ' 
terwnrds  to  make  up  a  proper  and  regular  record.   I 

The  papers  and  documents  usually  necessary  for 
such  an  occasion,  and  which  l his  Respondent  be- 
lieves weie  made  and  prepared  on  this  occasion, 
are  as  follows,  viz  :  A  pciitinn  or  memorial  for 
the  administration  on  said  pstate  ;  decree  of  the 
Judge  granting  administration  ',  the  Lelter  of  Ad- 
ministration ;  the  administrator's  bond  for  the 
faithful  discharge  of  his  duty  ;  a  warrant  ol  ap- 
praisal ;  an  order  on  the  administrator  to  gi.e  no- 
tice, prescribing  the  iorm,  according  to  the  pro- 
visions ofthe  statute;  and  the  ROtices  themselves, 
in  triplicate,  which  are  usually  made  out  at  the 
Probate  Office.  The  whole  expense  of  obtaining 
these  papers,  at  a  regular  Probate  Court,  in  the 
County  of  .Middlesex,  would  have  been  £'.'>,G0; 
and  in  some  Counties  it  would  have  been  more. — 
The  additional  expense,  arising  from  the  various 


circumstances  before  mentioned,  this  being  a  spe- 
cial Probate  Court,  and  unattended  by  the  Regis- 
ter, appears  to  have  been  a  few  cents  lower  than 
two  dollars;  making  in  the  whole  £5,58. 

This  Court  theretore  will  at  once  perceive,  that 
in   this  case  the  Respondent,  for  the  mere  benefit 
and  advantage  of  the  parly,  assigned  a  day  Ivr  the 
holding  of  this  Court,  and  gave   his  own  attention 
and  time  to  it,   which,  no  law  required  him  to  do, 
which  time  and  attention  thus  given,   were  there- 
fore given   entirely  gratuitously  ;  the  amount  re- 
ceived beyond  the  ordinary  sum,  being  barely  suf- 
ficient to  defray  the  expense  ofthe  extraordinary 
clerical  duty,   which  the  case  made  necessary  — 
And  this  Respondent  now,   upon  these  facts  and 
circumstances,   cheerfully  and  confidently  submits 
to  the  judgment   and  justice  of  this  Honourable 
Court,  whether  his  conduct,  in  this  particular,  has 
been  illegal  and  oppressive.     The  article  proceeds 
further  to  charge  this   Respondent  with   having 
subsequently  received,  during  and  upon  the  settle- 
ment of  said  estate,  wilfully  and  corruptly,  the  sum 
of  thirty  six  dollars  and  nineteen  cents,  which,  as 
it  is  alleged,  is  more  than  the  legal  fees  in  that  be- 
half accruing  and  arising.     Here,   as  before,  this 
Respondent   has  great  difficulty  in  answering  the 
charge,  because  it  is  not  definite  and  particular. — 
But  he  alleges  and  avers,  that  he  received  no  ille- 
gal fees  whatever,  and  that  his  own  fees,  the  Reg- 
ister's fees,  and  as  he  believes,  the  expenses  of  an 
application   to  1  lie  Court  of  Common   Pleas  rela- 
tive to  this  estate,  together  make  up  the  sum  of 
#35,24;  which  are  charged  and  allowed   in  said 
administrator's  account.     And  it  appears  from  the 
record,  that  for  the  accommodation  of  the  parties, 
this  Respondent  held  six  special   Courts,   for  the 
transaction  ofthe  business  of  this  estate.     For  a 
more  minute  and  particular  answer  to  this  part  of 
the  article,    the  Respondent  must  reserve  himself, 
till  he  shall  be  better   and   more  fully  informed  of 
the  particulars,  on  which  the  charge  itself  is  found- 
ed.    The  only  remaining  charge  in  this  article,  is 
that  which  alleges,  that  this  Respondent  did  refuse 
to  make  and  deliver  to  said  Tarbell  an  account  of 
the   items,     for   which   said   sum    of   §5,58    wsa 
paid,  though  thereto  by  the  said  Tarbell  requested. 
To  this  the  Respondent  can  only  say,  that  he  has 
no  knowledge  or  recollection  of  any  such  demand 
and  denies  that  any  such  was  ever  made.   He  could 
possibly  have  had  no  expectation  ,if  he  had  the  \\  ish, 
of  keeping   any   thing   secret    by   such     refusal, 
as  the  amount  of  the  sum  received  by  him  was  of 
course  to  be  entered  in  the  administrator's  account 
nor  was  there  any    motive  for   any  concealment 
whatever.     If  there  be  any  evidence  therefore  of 
the  fact  thus  alleged  against  the   Respondent,  it 
must  be  founded  in  mistake  or  misapprehension, 
and  this  he  confidently  trusts  he  shall  be  able  to 
shew,    when  he  shall  bcjjn  formed  ofthe  natuie 
of  such  evidence,  and  what  it  is.     At  present  he  is 
wholly  unapprised  of  any  such   evidence.     He  is 
perl'eclfy  conscious,  that  the  fact  is  not  as  is  charged, 
and  heshall  meet  the  evidence,   therefore,    when 
it  is  produced,   in  such  manner  as  may  be  iu  his 
power.  This  Respondent  has  now  gone  through  the 
observations,  which   he    wishes  lo  submit  on    this 
first  article  of  Impeachment.     He    has  stated    no 
tact,  which  he  does  not  bilie\eto  be  true,  and  which 
he  is  not  willing  to  maintain  by  his  oath,  if  so  re- 
quired.    And  he  avers,  that  he  is  not   guilty  of  the 
misconduct  or mal-administration  charged  in  this 
first  article,  or  any  part  thereof. 

The  second  Article  of  Impeachment  charges  tl.e 
Respondent,  with  having  transacted  Probate  bu- 
siness, at  a  time  and  place,  other  than  such  as  are 
authorized  by  law  ;  and.  also,  with  liavina  receiv- 
ed illegal  fees,  for  certain  Letters  of  Guaniiai - 
ship,  granted  to  Lemuel  Parker,,  over  the  persons 
and  estates  of  JJtn  F.  Shepherd,  John  Shepherd, 
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and  Francis  Shepherd.  For  nti  answer  to  the  first 
of  these  charges,  the  Respondent  refers  to  what 
lias  been  stated  in  the  answer  to  the  first  Article. 

As  to  the  second,  he  admits  that  on  the  29th  of 
June  1818,  he  did  grant  Letters  of -Guardianship 
tt>  the  said  Parker,  over  the  persons  aforesaid, 
and  did  receive  fees  therefor  ;  but  he  denies  that 
lie  received  any  illegal  or  improper  fees  what- 
ever. 

The  facts  and  circumstances  attending  this  trans- 
action are  substantially  as  follows.     About  the  pe- 
riod alluded  to,  I  here  lived  in  Pepperel,    one  John 
F.  Shepherd,   mentioned  in  the  article.     He  had 
a  wife  and  two  sons,  John  Shepherd  and  Francis 
Shepherd.    These  sons  were  supposed,  by  reason 
of  mental  debility,   to  be  incapable  of  taking  care 
of  themselves,  and  as  the  father  was  a  spendthrift, 
the  family  either  then  was,  or  expected  ?oon  to  be- 
come a  charge  upon  (he  town.      An   annuity  had 
been  given  to  Mrs.  Shepherd,  the  wife  of  John  F. 
Shepherd,  by  the  will  of  her   father.      The  over- 
seer* of  the  poor  of  the  town  of  Pepperel  were  de- 
sirous of  securing  this  annuity,  so  that  the   annual 
payments  should  not  be  wasted,   by  the   said   hus- 
band, but  appropriated  and  applied  to  the    mainte- 
nance of  the  wife  and  family.    They  deemed  it  pro- 
per to  take  legal  advice  on  this  subject,and  applied 
to  this  Respondent,  as  a  practising  lawyer,  for  his 
opinion  in  the  ease  ;  »'hich  opinion   he  gave,   and 
charged  and  received  therefor  a  proper  and  just 
fee.     Finding  that  the  overseers,  as  such,   could 
exercise  no  authority  or  interference  in  the  case, 
an  application  was   then    made  to  this   Respond- 
ent, as  Judge  ofProbate:  for  the  appointment  of  a 
Guardian  over  the  thiee  Shepherds,  the  father  as 
a  spendthrift,  and  the  sons  as  persous,  nan  compotes 
mentis.     An   inquisition  issued  on  this  application 
in  common  form,    and  being  returned,  and  no  ob- 
jection being  made,   the  fcaid  P.uker  was  appoint- 
ed Guardian  over  these  persons.     No  pel  son  ap- 
peared to  resist  the  application, and  itwasaccord- 
ingly    granted,  in   usnuI   form,   and  as  matter  of 
coarse.     Being  thus  appointed  guardian,   the  said 
Parker  had  further  occasion  for  legal  advice  and 
assistance,  with   respect  to  the  manner  in  which  he 
should   secure   the   aforesaid   annuity;    a  subject 
which  had  no  mannerof  connexion  with   any  thing 
which  had  come  or  which  was  likely  to  come, before 
this  Respondent  as  Judge  ;  and  on  this  subject,  the 
said  Parker  desired,  and  this  Respondent    gave, 
as  well  he  might,   advice  and   direction  as  Coun- 
sel ;  and   cluuged  and  received  therefor,   as  well 
lie  might,  a  proper  and  reasonable  fee.     And  this 
Respondent  doth  not  know,  but  he  supposes  it  pro- 
bable, that  these  fees  were  paid  to  him, at  the  lime 
when  ihe  said  Parker  paid  the  official  fees  tor  his 
letters  of  Guardianship.     Whether  this  Respond- 
eat gave  any  receipt  therefor,  he  doth  not  remem- 
ber and  cannot  say,  nor  doth  he  know,  nor  can  he 
say,  precisely,  what  sum  he  charged  and  received 
for  his  advice  as  aloresaid.    The  official  fees  for 
the  said  letters  and  other  necessary  papers,  would 
be    gl9,80;    the    additional   expense,   it  being  a 
speci.il  Court,   would    probably    be   two   or  tlnee 
dollars,  and  the  difference  between  the  amount  of 
these  sums,  and  the  sum  paid  by  said  Parker,  was 
the  amount  due  from  said  Parker  to  this  Respond- 
ent personally)  for  professional  advice  and  direct- 
ion as  aforesaid.     Whether  this   Respondent  had 
a  right,  in  this  case,  to  give  professional  advice,  of 
which  however  ho  supposes  no  doubt  can  be  reas- 
onably entertained,  is  a  question,  which  does  not 
at  present   arise.     Jle  is  charged  in  this  article, 
with  having  demanded  and  received  illegal  fees  of 
office  ;  this  charge  he  utterly  denies,  and  it  cannot 
be  made  good  by  now  contending,  that  although 
he  did  not  officially  receive  any  excees  of  fees,  yet 
that  he   did   receive   in  another  capacily   money, 
which  he   had  no  right    to  receive.     Reserving 


therefore,  for  a  subsequent  pari  of  his  answer'  any 
observations,  which  he  may  wish  to  submit  on  the 
charges  of  having  acted  as  counsel,  in  certnin  ca- 
ses, ihe  Respondent  concludes  his  answers  to  this 
article  by  averring,  that  he  is  no  wise  guilty  of  the 
misconduct  and  thai-administration  charged 
therein. 

The  third,  fourth,  and  fifth  Articles  of  Im- 
peachment, respectively  charge  the  Respondent 
with  having  holden  Courts  in  an  illegal  manner, 
and  with  having  received  illegal  fees,  in  the  cases 
of  Benjamin  Dix,  administrator  of  Eri  Rogers, 
Joseph  Butterlicld,  administrator  of  Simeon 
Brown,  and  Lucy  Allen,  administratrix  ot  Shobal 
C.  Allen.  For  the  general  principles  and  observa- 
tions applicable  to  these  cases,  the  R  spondent  re- 
fers to  what  he  has  said  in  answer  to  the  first  Article. 
lie  wholly  denies, that  he  has  holden  any  illegal  court, 
or  received  any  illegal  fees,  as  set  forth  in  the 
third,  fourth  and  fifth  Articles,  or  either  of  them  ; 
and  says,  he  is  not  guilty  of  the  misconduct  and 
mal-ad  ministration,  as  charged  in  said  Articles,  or 
either  of  them. 

The  sixih  Article  of  Impeachment,  advances 
against  this  Respondent  an  accusation  of  great  im- 
portance, and  of  a  most  grave  character. 

It  charges  him  with  having  been  of  counsel,  and 
of  having  received  fees,  in  a  ease  pending  in  his 
own  Court,  before  himself  as  Judgc;&.  with  having 
taken  a  retainer  to  carry  on,  before  himself,  and 
and  to  prosecute  to  a  successful  issue  a  legal  pro- 
cess, in  which  there  were  adverse  parties  and  ad- 
verse interests.  It  alleges  in  particular,  that  on 
the  23d  day  of  May  1805,  he  was  retained  in  behalf 
of  M;uy  Trowbridge,  as  her  attorney,  to  procure, 
in  the  Probate  Court,  the  assignment  to  his  client 
of  an  estate,  of  which  she  and  her  sister  were  co- 
parceners; and  that  he, as  Judge  of  said  Court,  on 
the  same  day,  did  issue  his  warrant,  for  the  ap- 
praisement of  the  estate,  as  preparatory  to  a  final 
judgment  in  the  ease.  It  is  not  indeed  further  ex- 
pressly said,  that  he  did  in  fact,  render  a  final  judg- 
ment, in  the  premises,  in  favor  of  his  client  ;  but 
the  general  complexion  of  the  article  is  such,  as  to 
make  a  clear  and  decisive  impression,  that  this 
despondent  has  been  of  Counsel,  and  taken  fees', 
on  matters  judged  and  to  be  judged  between  party 
and  party,  in  Ins  own  Court,  and  before  himself. 

The  Respondent  cannot  but  know  and  feel, 
how  unfavorable  an  impression,  such  a  charge, 
sanctioned  by  the  House  of  Representatives,  must 
necessarily  make,  on  his  case  and  on  his  character. 
And  he  cannot  but  most  deeply  lament, that  thai  Hon, 
House  should  have  given  the  sanction  of  its  all- 
thority  to  a  charge  of  such  enormity  against  him, 
without  a  somewhat  more  exact  knowledge  of  the 
facts  attending  the  transaction.  And  this  Respond- 
ent cannot  but  perceive  clearly,  and  feel  most  sen- 
sibly, that  however  innocent  he  maybe,  of  the 
matter  of  this  charge,  and  however  dear  he  may 
now  be  able  to  make  his  innocence  appear,  he  still 
is  a  great  aud  digressed  sufferer  under  the  effect 
necessarily  produced,  by  the  mere  bringing  of  such 
a  charge,  on  such  authority,  against  him. 

A  short  narration  of  the  fuels,  connected  w  ith 
ihe  subject  of  this  Article,  will  put  the  Honorable 
Court  in  possession  of  the  case,  as  it  actually  ex- 
ists. 

The  Respondent,  long  before  he  was  appointed 
Judge  of  Probate,  had  been  Counsel  for  ihe  said 
Mary  1  rowbridge.  She  lived  in  Groton,  and  >% ith 
her  sister,  the  wife  of  Francis  Champney,  who  li- 
ved in  JNew  Hampshire,  was  coparcener  of  the  es- 
tate alluded  to,  inherited  from  their  ancestors. 

The  sisters  were  not  on  terms  of  amity  or  inter- 
course. The  said  Mary  was  in  possession  of  ihe 
estate,  and  her  sister's  husband  demanded  rem,  lor 
his  wife's  piA't  of  it.  The  said  Mary  objected  pay- 
ing rent,  but  as  rent  was  still  insisted  on,  she  wish- 
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etl  to  obtain  a  severance  and  division  of  the  prop- 
erty. The  Respondent  was  applied  to,  on  her  be- 
half, on  this  occasion  ;  and  he,  for  a  long  time, 
endeavored  to  obtain,  either  a  severance  of  tlie  j 
property  by  agreement,  or  some  other  amicable  . 
adjustment  of  the  difficulty.  For  this  purpose,  a-  j 
mong  other  services,  he  made  one  journey  to  New  j 
Ipswich,  in  New-Hampshire,  where  Champney 
lived.  These  attempts  proving  all  ineffectual,  I 
nothing  remained  but  to  resort  to  legal  process,  iu  j 
order  that  the  land  might  be  either  divided,  or  as- 
signed to  one  of  the  sisters,  according  to  the  pro- 
vision of  law.  Before  the  petition  for  this  pur- 
pose was  however  actually  presented  to  the  Court 
of  Probate,  the  Judge  of  that  Court  died,  and  this 
Respondent  was  appointed  in  his  place.  Having 
accepted  the  office,  he  immediately  informed  the 
parties  in  this  case,  that  an  embarrassment  had  a- 
risen,  and  that  he  was,  of  course,  indisposed  to 
take  judicial  cognizance  of  a  cause  in  which  he 
bad  been  counsel.  And  yet  this  Respondent  sup- 
poses, that  if  no  other  arrangement  had  been  a- 
dopted,  it  would  have  been  his  duty  to  have  grant- 
ed the  common  processes,  and  to  have  rendered 
judgment  in  the  case,  at  least  pro  forma,  so  thai 
the  parties  might  have  taken  the  cause  to  the 
higher  Court ;  for  otherwise  he  doth  not  know 
how  the  parties  could  ever  obtain  their  rights,  as  no 
particular  provisions,  for  such  a  case,  then  existed, 
as  far  as  this  Respondent  knows.  In  point  of  fact, 
however,  he  never  did  adjudge  the  cause,  even 
pro  forma,  nor  do  anything  fuither  in  the  premises, 
except  as  hereinafter  stated,  and  by  the  express 
desire  of  both  parties.  Both  parties  well  knowing 
his  situation  iu  the  case,  and  being  now  desirous 
of  putting  an  end  to  the  controversy,  agreed  that 
the  land  should  be  appraised  by  competent  judges, 
and  the  moiety  ofone  of  the  sisters  eonveyed  to 
the  other,  by  deed,  for  such  sum  as  these  apprais- 
ers should  award.  It  was  agreed  also  by  the  par- 
ties, that  this  Respondent  should  designate  the  ap- 
praisers, and  he  did  so,  and  a  formal  warrant  was 
issued,  that  they  might  be  sworn.  They  appraised 
the  land,  the  parties  were  satisfied  with  the  ap- 
praisement, and  deeds  were  executed  releasing  and 
conveying  the  moiety  of  Mrs.  Champney  to  Mary 
Trowbridge. 

This  is  the  whole  and  true  history  of  this  trans- 
action ;  and  surely  this  Respondent  may  be  allowed 
to  express  his  regret  and  astonishment,  that  such 
an  occurrence,  fifteen  years  after  it  took  plaae, 
without  complaint  or  suggestion  from  the  parties 
concerned,  should  now  be  made  the  foundation  of 
such  a  charge  as  the  Honorable  House  of  Repre- 
sentatives have,  in  this  Article,  exhibited  against 
him.  And  he  avers  that  he  is  in  nowise  guilty  of 
any  misconduct  or  mal-adniinistration,  as  charged 
against  him,  in  this  sixth  article. 

The  seventh  article  accuses  the  Respondent,  of 
having  given  advice  and  counsel,  to  one  Whiting 
the  guardian  of  certain  wards,  in  and  about  the 
settlement  of  his  accounts,  as  such  guardian.  This 
Respondent  admits,  that  it  is  very  probable  that 
he  rendered  certain  professional  services  to  .'aid 
Whiting,  as  guardian,  as  well  ha  might  do,  for 
which  he  charged  and  received  the  customary  fees; 
but  he  wholly  denies  that  he  was  counsel  of,  or  re- 
tained for,  said  Whiting  in  any  controversy  before 
him,  in  which  said  Whiting  was  party,  or  that  he 
in  that  case,  or  any  other,  acted  as  counsel  in  any 
matter  injudicial  controversy  before  himself;  and 
tie  denies  that  he  charged  said  Whiting  fees,  as 
counsel,  for  any  act  or  thing  proper  to  be  done  by 
him  as  Judge  ;  and  in  as  much  as  the  said  Article 
does  not  state  in  particular,  who  the  wards  were, 
or  what  the  advice  was,  or  what  circumstances  ex- 
isted making  it  improper  in  the  Respondent  to  give 
professional  advice  in  the  case,  he  must  reserve  a 
more  particular  answer  to  this  Article,  till  he  shall 


be  more  particularly  informed  of  the  matters,  of 
which  he  is  herein  accused;  andsohesaith  that 
of  the  misconduct  and  mal-adminisi  ration  charged 
in  said  seventh  Article  he  is  in  nowise  guilty. 

The  eighth  Article  alleges,  that  in  JN'ov.  1818,  the 
Respondent,  advised  with  and  directed  one  Josiali 
Crosby,  as  his  attorney  and  counsel,  concerning 
the  settlement  of  a  certain  account,  then  and  there 
to  be  settled  by  said  Crosby  before  him  as  Judge; 
and  that  theRespondent  received  two  dollars  there- 
for, and  allowed  it  in  the  account. 

This  Respondent  saith  to  this  charge,  that  lie 
has  a  very  imperfect  recollection  of  the  transac- 
tion referred  to  in  this  Article.  He  is  confident 
that  at  this  time,  he  gave  no  advice  to  any  execu- 
tor, administrator,  or  guardian  as  such,  in  any  civ- 
il action,  and  that  he  charged  and  received  no  fee, 
or  conversation  as  counsel,  for  any  thing  which 
he  ought  to  have  done  as  Judge.  He  thinks  that 
he  recollects  that  the  said  Crosby  had  some  indi- 
vidual personal  interest  connected  with  the  es- 
tate, of  which  he  happened  to  be  administrator  ; 
that  in  relation  to  that  interest,  he  was  asked  for, 
and  gave  professional  advice,  as  well  he  might  do. 
Farther  than  this  he  has  no  recollection.  He 
must  watt  therefore  the  development  of  the  cir- 
cumstances in  the  evidence  ;  perfectly  satisfied 
that  if  no  more  than  the  truth  appears,  nothing 
can  be  substantiated  to  impeach  his  integrity  or 
the  propriety  of  his  conduct.  He  says,  therefore, 
that  he  is  not  guilty  of  the  misconduct  and  nial-ad- 
ministration  charged  in  this  eighth  Article. 

As  to  the  matter  charged  against  this  Respon- 
dent in  the  ninth  Article,  he  saith  that  he  denies 
the  existence  of  any  such  occurrences  or  circum- 
stances, as  are  therein  mentioned  and  saith  he  is 
not  guilty,  in  manner  as  charged  therein. 

The  tenth  article  of  impeachment  charges  and 
accuses  the  Respondent,  in  substance  as  follows, 
viz.  that  he  advised  with  and  directed  one  Peter 
Stevens,  as  attorney  and  counsel  of  said  Stevens, 
upon  the  subject  of  an  administration  on  the  estate 
of  the  father  of  the  said  Peter,  then  lately  deceas- 
ed, and  received  two  dollars  therefor.  This  Re- 
spondent contends  that  this  Article,  like  several 
of  the  foregoing,  contains  no  allegation  of  any  of- 
lence  or  misconduct  in  the  Respondent.  Why 
might  not  the  Respondent  give  advice  to  the  said 
Stevens,  as  well  as  to  any  other  client  ?  It  is  not 
alleged  that  any  application  was  pending  before 
this  Respondent,  or  that  he  was  called  on,  official- 
ly, to  do  any  act  whatever  for  or  affecting  the  said 
Stevens.  It  is  not  said  even,  that  said  Ste\cns 
was  an  administrator,  or  had  occasion  for  any  of- 
ficial act  of  this  Respondent   whatever. 

This  Respondent,  however,  does  not  refrain, not- 
withstanding the  obvious  insufficiency  and  nullity 
of  this  Article,  from  stating  the  (acts  in  relation  to 
the  case,  which  he  supposes  is  alluded  to.  Peter 
Stevens  mentioned  in  the  Article,  had  interfered 
and  intermeddled  with  the  estate  of  his  father, 
Simon  Stevens  deceastd.  He  was,  in  conse- 
quence thereof  sued  as  executor  desontort.  Be- 
iiif  thus  sued,  and  judgment  obtained  against  him, 
he  applied  to  this  Respondent  for  advice,  how  fai- 
lle could  still  protect  himself,  by  taking  out  letters 
of  administration.  This  Respondent  gave  him 
such  advice  as  he  thought  correct  and  proper,  and 
there  the  matter  ended.  Stevens  never  was  ad- 
ministratoi  of  his  father's  estate,  and  of  course 
never  applied  to  theRespondent  as  such.  The 
Respondent  knows  no  other  fact  material  to  a  full 
understanding  ol  this  transaction  ;  he  avers,  that 
his  conduct  in  the  premises  was  every  way  cor- 
rect and  proper,  and  that  he  is  not  guilty  of  any 
misconduct  or  mal-administration  as  charged  a- 
gainst  him,  in  this  tenth     article. 

The  charge  contained  in  the  eleventh  article,  is 
that  the  Respondent,  in  April  1818.  ^\e  advi'.eto 
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one  Josiah  Locke,  as  administrator  of  Josiah 
Locke  deceased,  relative  to  an  administration  ac- 
count ;  and  received  therefor  five  dollars.  The 
Respondent  in  answer  to  this  charge  saith,  that  as 
far  as  lie  remembers,  he  did  render  and  perfoun 
certain  professional  services  lor  the  administrator 
on  this  estate,  as  well  and  lawfully  he  might  do  ; 
■it  being  relative  to  no  matter  in  controversy  in  his 
Court,  or  in  which  he  was  not  as  competent  as 
other  counsel,  to  give  advice  and  assistance.  He 
saith,  therefore,  that  of  the  matter  charged  in  this 
article,  he  is  not  guilty. 

The  Respondent  now  proceeds  to  the  twelfth 
Article,  which  charges  and  accuses  him  as  fol- 
lows; viz.  thai  "  lie,  in  June  181  j,  at  Framing- 
liam,  in  said  County  of  Middlesex,  one  Alpheus 
Ware,  who  before  had  been,  and  then  was  guar- 
dian, of  one  Jotliam  Breck,  a  person  non  compot 
"mentis,  being  about  to  present  his  account  of  his 
guardianship,of  his  said  ward  for  allowance,  and 
thereupon  a  controversy  having  arisen  between 
the  slid  Ware  and  one  .Nathan  Grout,  who,  as  one 
of  the  overseers  of  the  poor  of  the  town,  u>  which 
said  Breck  had  his  settlement,  attended  saw  Court 
to  examine  said  accounts,  respecting  some  prop- 
erty belonging  to  the  ward  of  said  Ware,  and 
thereupon  the  said  Prescott,  overhearing  the  con- 
versation between  the  said  Ware  and  the  said 
Grout,  respecting  said  ward's  estate,  proposed  to 
advise  and  instruct  them  therein;  and  thereupon 
the  said  Prescott  being  then  and  there  Judge  as 
aforesaid,  did  advise  with  and  direct  the  said  \\  are 
and  Grout, concerning  the  settlement  of  the  account 
aforesaid,  and  the  interest  mid  estate  of  the  said 
ward,  and  the  guardianship  of  the  aforesaid  Ware, 
and  the  said  account  thereafter;  on  the  day  afore- 
said, was  sworn  to  by  the  Eaid  Ware,  and  was  ex- 
amined and  with  the  consent  of  said  Grout,  was 
allowed  by  the  said  Judge  ;  and  the  said  Prescott 
then  and  there  first  demanded  of  said  Grout,  as 
fees  for  advice  and  counsel  as  aforesaid,  the  sum 
of  five  dollars,  and  upon  the  refusal  of  said  Grout 
to  pay  the  same,  the  said  Prescott  demanded  the 
■same  of  the  said  Ware  ;  and  the  said  Ware  ob- 
jecting to  the  payment  Uiereof,  the  said  Prescott 
then  and  there  proposed  to  the  said  Ware,  that  if 
lie  would  pay  the  said  sum  of  five  dollars,  Jie 
would  in  his  said  office  of  Judge,  insert  f.nd  allow 
the  same  to  the  said  Ware,  in  his  said  account  of 
Guardianship,  then  before  sworn  to,  and  with  the 
consent  of  said  Grout,  allowed  by  the  said  Judge. 
And  the  said  Ware  then  and  there  still  objecting 
thereto,  because  the  said  account  as  allowed,  had 
been  consented  to  by  the  aforenamed  Grout,  ac- 
ting as  overseer  to  the  poor  as  aforesaid  ;  the  said 
Prescott  insisted  on  the  payment  thereof,  and  to 
overcome  the  objection  of  said  Ware  thereto,  stat- 
ed to  the  said  VYaie,  that  '  the  overseers  of  the 
poor  need  know  nothing  about  it.'  And  the  said 
Ware  then  and  there,  upon  the  urgent  and  repeat- 
ed demands  of  the  said  Prescott,  and  upon  his 
proposition  to  insert  the  same  charge  in  the  guar- 
dianship account  aforesaid,  and  !o  allow  the  same 
wkhout  the  knowledge  of  the  said  Grout,  did  pay 
to  the  said  Prescott  the  said  sum  of  live  dollars  — 
And  thereon  the  said  Prescott  did  insert  by  inter- 
lineation a  charge  of  five  dollars,  for  the  money  so 
paid  to  him.  ns  aforesaid,  in  the  guardianship  ac- 
count of  said  Ware,  and  did  pay  and  allow  the 
same  accordingly.'* 

Before  proceeding  to  remark  on  the  substance 
of  this  charge,  or  on  the  manner,  in  which  it  is  ex- 
pressed, the  Respondent  will  lay  before  this  Court 
a  concise  history  of  the  facts,  as  they  exist,  and  as 
ha  expects  to  be  able  to  make  them  appear.  At 
or  near  the.  tune  mentioned  in  the  article,  the  said 
Ware  therein  mentioned  was  about  to  present,  for 
allowance,  to  the  Probate  Court,  his  account,  as 
Guardian  of  one  Breck.  a  person  non  compos  men- 


tis, lie  had  exhibited  the  account  to  the  Over- 
seers of  the  Poor  of  the  town,  for  their  examina- 
tion. JN'o  law  requires  this;  yet  it  is  often  recom- 
mended to  be  done,  for  better  security  against  the 
allowance  of  unjust  accounts  in  such  cases.  These 
overseers  had  examined  the  account,  and  were 
satisfied  with  it,  and  had  signed  a  certificate  to 
that  effect;  and  the  account,  when  presented  was 
unobjected  to,  and  appearing  to  be  regular  and 
correct,  would  be  allowed  ol  course.  Ware  the 
guardian,  presented  this  account  for  allowance,  at 
Framingham,  at  the  time  mentioned  in  the  article. 
("rout,  who  w»s  one  of  the  overseers  of  the  poor, 
in  the  town  where  Breck  lived, happened  to  be  pre- 
sent at  Framingham,  either  accidentally,  or  on  ac- 
count of  other  business  in  the  Probate  Court.  As 
before  observed,  there  was  no  objection  to  al'ow- 
ing  and  passing  the  account,  and  it  was  matter  of 
course,  that  it  should  be  done,  and  that  the  com- 
mon order  and  decree  should  be  drawn  up  by  the 
Register.  Ware  then  applied  to  the  Respondent, 
for  ad\  ice  and  information  respecting  certain  notes 
ol  hand,  in  which  his  ward  was  interested.  The 
circumstances  attending  these  notes  were  these. — 
Breck,  the  ward  of  Wan-,  had  sometime  before, 
probably  before  the  guardianship,  given  a  deed  of 
certain  land  to  two  men  of  the  name  of  Bridges. 
Brcck's  wife  had  refused  to  relinquish  her  dower 
in  the  land;  the  purchasers  therefore  had  given 
notes  for  the  purchase  money,  payable  when  she 
should  so  relinquish.  She  si  ill  declining,  the  object 
of  Ware's  inquiries  was  to  learn,  in  what  manner 
the  purchasers  could  pay  the  purchase  money, 
with  sabty  to  themselves,  notwithstanding  this  her 
refusal  to  relinquish  dower  or  how  to  furnish  them 
an  indemnity.  On  this  point  Ware  asked  adviee 
from  this  Respondent,  and  as  the  Respondent  sup- 
posed, asked  it  of  him  professionally,  and  as  a  law- 
\cr.  The  case  had  nothing  to  do  with  any  official 
duty  of  the  Respondent.  He  was  not  bound  lo 
give  advice  to  guardians  what  processes  to  insti- 
tute in  the  Courts  of  law,  or  what  other  remedies 
to  pursue  to  obtain  the  property  or  assert  the 
rights  of  their  wards.  He  never  imagined  that 
Ware  expected  this  advice  of  him  as  Judge  of 
Probate,  it  being  so  entirely  and  exclusively  a  case 
for  professional  advice,  and  not  for -official  direc- 
tion. Having  given  this  advice,  he  expected  of 
course  to  be  paid  for  it,  like  other  counsel,  and 
although  Ware  manifested  some  reluctance,  he 
p.-^id  it,  nevertheless,  and  it  was  allowed  to  him, 
and  as  the  Respondent  supposes  properly  allowed, 
in  his  account  ;  and  the  Respondent  was  happy  af- 
terwards lo  learn,  that  by  following  the  adviee  thus 
by  him  given  the  object  sought  had  been  obtained. 
The  Respondent  avers  upon  his  veracity  and  con- 
science, that  he  was  conscious  oi  no  illegality  or 
impropriety  in  this  matter. 

It  appeared  to  him  a  very  proper  ease,  for  the 
guardian  to  ask  and  obtain  professional  advice  ^ 
indeed  he  could  hardly  proceed  without  it.  It  ap- 
peared to  him,  most  clearly,  that  it  was  proper  and 
competent  for  him  to  give  such  advice  ;  and,  of 
course  if  the  advice  was  necessary  and  pioper,  the 
expense  of  it  was  to  be  allowed,  like,  any  other  ex- 
pense, in  the  account.  Whatever  opinion  may  be 
holden  of  the  prudence  of  this  transaction,  in  a 
matter  so  inconsiderable,  this  Respondent  de- 
clares, that  he  was  wholly  innocent  of  any  improp- 
er or  corrupt  motive.  It  never  occurred  to  him 
that  his  conduct,  in  this  case,  might  be  questiona- 
ble, or  that  it  would  expose  him  to  any  crimination 
or  suspicion  whatever.  If  he  acted  wrong,  it  was 
merely  and  entirely  an  error  of  judgment,  lor 
which"  he  hopes  (he  candid  interpretation  of  this 
Court.  But  he  Contends  that  he  has  been  guilty 
of  no  misconduct  or  mal-administration  whatever. 

The  only  official  act  done  by  him  in  the  case  wn:. 
allowing  the  iiv«  dollars  paid  by  Ware  for  the  ad- 
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vice.  •  Before  this  is  made  out  to  be  misconduct  or 
corruption,  it  must  appear,  that  this  Respondent 
knew,  that  Ware,  as  guardian,  had  no  occasion  to 
lay  out  that  Bum  for  such  a  purpose  ;  or  that  lie 
procured  him  to  lay  it  out,  for  his,  the  Respond- 
ent's own  benefit,  still  knowing  that  there  was  no 
just  and  proper  occasion  for  it.  But  this  Respond- 
ent avers,  that  it  was  a  fit  and  proper  case,  at  least 
in  his  opinion,  for  the  guardian  to  take  advice  ; 
that  the  sum  paid  by  the  guardian  was  reasonable, 
and  that  therefore'  it  was  properly  and  justly  al- 
lowed. And  this  Respondent  doth  utterly  deny, 
and  if  this  Court  would  allow  him,  is  ready  to 
maintain  this  denial  by  his  oath,  that  lie  ever,  in 
the  first  instance,  proposed  to  offer  this  his  advice 
while  unasked,  or  that  he  interfered  in  the  con- 
versation of  the  parties  for  the  purpose  of  offering 
such  advice  ;  or  that  he  ever  said  or  intimated  to 
the  said  Ware,  that  the  transaction  might  or  could 
be  kept  secret  from  the  overseers. 

The  Respondent  hopes  he  may  be  allowed  to  in- 
voke the  caution  and  candor  of  the  Court,  it»  re- 
gard to  charges,  to  which  the  zeal  of  willing  and 
heated  wilnesses  appear  to  have  given  great  col- 
oring, and  which  therefore  might  produce  an  un- 
just effect,  on  the  Respondent's  case,  unless  di- 
vested of  that  coloring  and  examined  in  their  own 
nature  and  character.  This  article  would  repre- 
sent the  Respondent  in  an  odious  and  disgusting 
point  of  view,  independent  of  any  legal  crime  or 
official  misconduct.  It  would  hold  him  forth  as  of- 
ficiously overhearing  other  persons' conversations  ; 
as  volunteering  and  obtruding  his  professional  ad- 
vice, on  those  who  do  not  wish  for  it ;  as  not  only 
asking  a  fee,  but  as,  in  an  extraordinary  manner, 
insisting  upon  it,  and  being  urgent  for  it ;  and,  fi- 
nally, as  allowing  the  item  in  the  account  by  inter- 
lineation, -as  if  a  sort  of  forgery  had  been  added  to 
his  other  crimes. 


The  Respondent  means  not  to  complai 
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does  most  solemnly  adj. ue  this  high  and  Honorable 
Court,  not  to  adjudge  him  guilty  till  some  substan- 
tial act  of  wilful  and  corrupt  misconduct  b.e  proved 
against  him. 

He  trusts  that  his  judges  will  examine  into  the 
substance  of  the  chaigcs  produced  ;  that  they  will 
judge  him  by  the  plain  standard  of  the  law  ;  that 
they  will  require  a  well  proved  case  of  legal  mis- 
conduct and  maladministration,  before  they  con- 
demn hint ;  and  that  they  will  not  judge  him  by 
any  incidental  or  unessential  circumstances, which 
ihay  consist  merely  in  peculiarity  of  manner,  and 
which  are  often  easily  misrepresented]  and  diffi- 
cult to  be  disproved,  even  when  wholly  unfounded. 

With  respect  to  giving  advice  to  administrators, 
executors  and  guardi  ins,  generally,  this  Respond- 
ent supposes  that  every  Judge  of  Probate  in  the 
Commonwealth,  who  was  a  practising  lawyer,  be- 
fore the  late  law,  gave  such  persons  advice  and 
professional  assistance,  as  freely  as  to  other  per- 
sons, except  in  matters  of  controversy  coming  be- 
fore them  as  Judges.  If  an  administrator  wished 
to  sue  a  note,  or  a  bond,  or  to  defend  a  suit  on  a 
note,  or  on  a  bond,  or  to  do  any  other  act  or  thing 
requiring  counsel,  this  Respondent  knows  no  rea- 
son, nor  any  practice,  rendering  it  improper  for 
such  administrator  to  apply  either  to  the  Judge  or 
Register  of  Probate,  and  lortheui  to  afford  such 
assistance  and  advice.  The  law  by  the  recent 
statute,  Ins  made  a  particular  provision,  as  to  some 
cases  in  this  respect.  The  Respondent  has  no 
fmlt  to  find  with  this  statute,  but  the  very  pass- 
ing of  the  law  proves,  what  was  understood 
to  be  lejal  before.  The  Respondent  therefore 
saith,  that  he  is  not  guilty  of  the  misconduct  or 
mal-administraiion  charged  in  this  twelfth  Article. 

The  thirteenth  article  charges  the  Respondent 
with  having  been  cwunsel  for  one  3usan  Clapp,  ad- 
ministratrix of  Jeremiah    Clapp,  about  and  con- 


cerning said  estate,  and  with  having,  as  her  coun- 
sel, as  aforesaid,  received  a  fee  of  three  dollars. 
The  Respondent  wholly  denies  that  this  article 
contains  a  charge  of  any  legal  Grime  whatever,  or 
any  thing  to  which  he  can  properly  answer.  In 
point  of  fact,  however  he  believes  that  he  never 
did  receive  any  fees,  as  counsel,  of  the  said  Susan 
Clapp  on  any  account  whatever.  He  therefore 
denies  ail  the  matter  of  fact  contained  in  said  Ar- 
ticle. He  believes  that  the  said  Susan  did  settle 
an  account  before  him,  as  Administratrix  of  said 
Jeremiah  ;  that  for  the  transaction  of  this  busi- 
ness, for  her  special  accommodation,  two  special 
Probate  Courts  were  holden,  and  he  thinks  it 
probable,  for  reasons  already  given  in  answering 
other  articles,  that  two  or  three  dollars  additional 
expense  miobi  be  incurred,  by  the  holding  of  said 
Courts,  and  may  have  been  paid  by  said  Adminis- 
tratrix. But  he  wholly  denies  having  been  of 
counsel  for  said  Susan,  or  having  received  any 
fees  as  such  ;  and  says  therefore  thatof  the  matters 
and  things  in  this  article  contained  he  is  not  guil- 
ty. 

The  fourteenth  article  charges  and  accuses  this 
Respondent  as  follows,  viz.  that  "  he  being  Judge 
as  aforesaid,  became  and  was  the  counsel  of 
one  lohn  Walker,  administrator  of  one  John 
Walker,  deceased,  and  on  the  fust  day  of  A- 
pril,  1815,  did  advise  with  and  direct  the  said  ad- 
ministrator, respecting  his  administration  on  said 
estate,  and  did  demand  and  receive  as  fees  there- 
for, of  and  from  said  administrator  the  sum  of  five 
dollars,  and  the  said  James  Prescott,  being  Judge 
as  aforesaid,  on  the  first  day  of  June  1816,  did  fur- 
ther advise  with  and  direct  said  administrator, and 
as  his  counsel  and  attorney,  of  and  concerning  his 
administration  on  said  estate,  and  did  demand  and 
receive,  as  fees  therefor  of  and  from  said  adminis- 
trator, other  and  further  sums  of  money,  amounting 
in  the  whole  to  the  sum  of  15  dollars,  and  the  said 
Prescott  being  and  continuing  Judge  as  aforesaid, 
on  divers  days  and  times,  between  the  said  first  day 
of  June  aforesaid,  and  the  seventeenth  day  of  May 
next  after,  did,  as  counsel  and  attorney  of  said  ad- 
ministrator, advise  vvith  and  instruct  him  in  the 
further  administration  ofsaid  estate  and  for  his 
fees,  for  his  advice  and  instruction  and  counsel, as 
aforesaid,  the  said  Prescott  did  demand  and  re- 
ceive, of  and  from  said  administrator,  other  large 
sums  of  money  ;  to  wit,  in  the  whoic,lhesum  of  one 
hundred  and  twenty  dollars;  and  the  said  Prescott 
thereafter  in  said  office,  of  Judge  of  Probate,  did 
allow  all  the  aforesaid  sums  to  the  said  JohnWalk- 
er,  in  the  settlement  of  his  administration  of  the 
estate  aforesaid." 

As  was  observed  in  relation  to  the  last  preced- 
ing Article,  the  Respondent  perceives  in  this  no 
charge  imputing  any  legal  offence  whatever.  In 
relation  to  the  case,  supposed  to  he  alluded  to,  he 
remembers,  that  the  administrator  of  John  Walk- 
er had  various  controversies  and  concerns  in  law, 
in  no  w  ly  connected  with  any  official  duty  of  this 
Respondent;  that  this  Respondent  was  retained 
and  acted  as  counsel  for  the  said  administrator,  in 
these  concerns,  for  which  he  was  paid,  as  tar  as  he 
remembers,  by  sums  similar  to  the  small  sums 
mentioned  in  this  Article.  And  as  to  the  sum  of 
one  hundred  and  twenty  dollars  mentioned  therein, 
this  Respondent  recollects,  that  a  suit  was  brought 
in  the  Circuit  Court  of  Common  Pleas,  by  one 
i  lopkins  against  Benjamin  Thompson,  Joints  Walk' 
e/  and  Jesse  Dean  ;  tli.it  this  Respondent  was  re- 
tained as  Counsel  on  behalf  of  the  defendants  ; 
that  it  afterwards  appeared  that  the  heirs  of  John 
Walker  would  be  eventually  the  sufferers, if  a  re- 
covery were  had  against  the  defendants;  and  that 
therefore  the  said  administrator  requested  this 
Respondent  to  continue  to  conduct  the  defence,  at 
the  expense  of  said  estate,  winch  he   did,  and    in 
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the  end,  he  rendered  a  just  and  (rue  account  of  his 
fees  therein  to  said  Walker,  which  were  paid  and 
he  presumes  were  afterward?  allowed,  like  other 
similar  charges,  in  the  settlement  of  the  account. 
And  so  the  said  Respondent  saith  that  he  is  no  way 
guilty  of  the  misconduct  or  mal-administration, 
charged  in  said  Article. 

The  fifteenth  and  last  article  of  these  charges 
alleges,  in  substance,  that  the  Respondent  permit- 
ted himself  to  he  retained  as  Counsel  for  the  exe- 
cutrix of  Jonas  Adams,  and  did  act  as  such,  in  ad- 
vising her  in  relation  to  her  liability  as  executrix, 
for  the  support  of  a  person  supposed  to  be  charge- 
able on  the  estate,  for  which  advice  he  received 
$5,  and  subsequently  for  similar  advice  on  the 
same  subject  $10  more  ;.  which  said  sums  were  af- 
terwards allowed  by  hiin  in  her  account  as  execu- 
trix. 

The  Respondent  in  relation  to  this  article  has  in 
the  first  place  to  remark,  what   has   been   already 
observed  in  relation  to  more  than  one  of  these  ar- 
ticles, that  he  doth  not  perceive  what  crime  or  of- 
fence was  intended  to  be  imputed  to    him  by    this 
charge. — He  presumes  it  was  as  proper  for  him  to 
give  professional  advice  to  an  executor   or  admin- 
istrator, as  to  any  other  clients,  unless  it  were   for 
some  matter  pending   before   him,  in    his  official 
character,  and  in  which  there   was  n  controversy 
between  adverse  parties.   Executors    and   admin- 
istrators on  estates,  in  their  controversies  with  oth- 
er persons,  and  in  a  great  variety   of  legal  ques- 
tions which  arise,  although  the    will   might  have 
been  proved  before    this  Respondent,  or  the  ad- 
ministration granted  by  him,  have  nevertheless,  in 
these  subsequently  arising  controversies  and  ques- 
tions, no  more  connexion  with    this  Respondent  in 
his  official  character,  than  with    any    other   Judge 
of  Probate  in  the  Commonwealth. 

In  point  of  fact,  this  Respondent  remembers, 
that  the  said  executrix  did  apply  to  him,  not  for 
any  official  act  to  be  done  by  him,  nor  for  any  pro- 
cess or  proceeding  in  the  Probate  Court,  but  for 
certain  legal  opinions  to  be  given  by  him  as  a  law- 
yer on  questions,  in  which  she  was  interested. — 
These  opinions  he  gave,  and  was  paid  for  them, 
and  he  presumes  the  sums  so  paid  were  allowed 
in  her  accounts. 

And  the  Respondent  saith,  that  he  is  not  guilty 
of  any  misconduct  or  mal-administration  in  his  said 
office,  as  charged  in  the  fifteenth  and  last  article. 
This  Respondent  has  now  laid  before  this  Hon- 
orable Court  such  facts  and  circumstances  by  way 
of  answer  to  the  charges  exhibited  against  him, 
as  the  time  allowed  him  would  permit.  These 
c'larges  extend  over  a  period  of  sixteen  years,  they 
re'ate  to  very  various  transactions,  and  are  some  of 
them  accompanied  with  circumstances  now  proba- 
bly forgotten.  He  trusts  the  Court  will  make  due 
allowance  for  considerations  of  this  nature  and  not 
expect  from  him  more  minute  details  of  transac- 
tions long  since  past,  than  he  may  reasonably  be 
supposed  capable  af  making,  after  such  a  lapse  of 
time. 

The  Respondent  is  not  insensible  to  the  effect, 
which  the  exhibition  and  publication  of  these 
articles  have  necessarily  produced  on  the  public 
sentiment.  He  has  nevertheless  cautiously  refrained 
from  any  effort  to  control  or  counteract  that  effect. 
Called  upon  constitutionally  to  answer  before  this 
high  Court,  he  has  forborne  all  appeal  to  any  other 
tribunal;  satisfied  that  if  his  constitutional  judges 
shall  pronounce  him  not  guilty  of  the  crimes  and 
the  misdemeanors  of  which  he  is  accused,  an 
impartial  and  enlightened  community  will  clieer- 
tully.do  justice  to  his  reputation  and  character. 

He  now  earnestly  entreats  of  this  Court,  a  pa- 
tient and  unbiassed  examination  of  his  ease.  If 
any  one  of  its  honorable  members  should  havecon- 
ceived  against  him  or  his  case    any  prejudice    of 


whatever  sort,  he  would  solemnly  call  upon  him  to 
guard  against  its  effect  upon  his  judgment.  By 
the  law,  which  is  just  and  impartial;  by  the  law, 
which  knows  neither  favor  nor  affection,  nor  pas- 
sion nor  prejudice;  by  the  law,  which  holds  its  e- 
qual  and  sovereign  authority  over  him  and  those 
who  are  now  to  judge  him;  by -the  law,  which  in  its 
benignity  considers  all  men  innocent,  till  they  are 
proved  to  be  guilty  ;  by  the  law,  this  Court  has,  in 
the  presence  of  God,  solemnly  sworn  to  try  and 
judge  him. — He  now  awaits  the  result,  with  deep 
concern,  but  not  without  composure  ;  with  a  con- 
fidence in  these  his  judges,  which  bids  him  to  hope 
assuredly  for  the  best;  and  with  a  consciousness 
of  his  own  uprightness  and  integrity  which  will  be 
sufficient  with  Cod's  blessing  to  enable  hiin  to  sus- 
tain the  worst. 

JAMES  PRESCOTT. 

Mr.  KING,  chairman  of  the  managers, 
said  that  the  committee  appointed  by  the 
House  of  Representatives  to  conduct  the 
Impeachment  against  James  Prescott, 
Judge  of  Probate  for  the  County  of  Mid- 
dlesex, having  heard  the  answers  of  the  Res- 
pondent to  the  several  articles  exhibited 
against  him,  would  report  said  answers  to  the 
House  of  Representatives,  that  they  might 
make  their  replication  thereto. 

The  President  inquired  whether  the  man- 
agers would  propose  any  time  for  offering 
their  replication. 

Mr.  KING,  after  being  informed  that  the 
Court  would  sit  in  the  afternoon,  replied  that 
the  managers  would  be  ready  to  file  the 
replication  at  4  o'clock. 

The  president  asked  if  the  managers,  or 
counsel  for  the  respondent,  had  any  motion 
to  submit. 

Mr.  KING  requested  that  if  the  subpoenas 
for  the  witnesses  summoned  on  the  part  of 
the  prosecution  were  returned,  the  witnesses 
might  be  called,  in  order  to  ascertain  whether 
they  were  all  present. 

The  Clerk  called  them  accordingly. 
Mr.  WEBSTER  said  he  did  not  hear 
Nathan  Grout  answer  to  his  name.  The 
Respondent  considered  his  testimony  to  be  of 
great  importance  to  his  defence — he  would 
therefore  inquire  of  the  honourable  mana- 
gers whether  they  expected  the  attendance 
of  this  witness. 

Mr.  KING  answered  that  he  was  regularly 
summoned,  and  lie  knew  of  no  reason  for 
supposing  that  he  would  not  attend. 

It    appeared  however,  upon    the   clerk's 
reading  the  return  of  the  subpoena,  that  the^ 
witness  was  ill,   and   would  not  be  able   to 
give  his  attendance. 

Mr.  WEBSTER  then  asked  the  mana- 
gers if  they  had  any  objection  to  taking  his 
deposition  under  a  commission  from  the 
court. 

Mr.  KING  said  the  managers  would  take 
the  proposition  into  consideration,  and  if  the 
witness  should  net  come,  they  would  give  an 
answer  to  the  Respondent's  counsel  tomonow 
morning. 
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[It  was  afterwards  agreed  that  the  deposi-' 
tion  ot/iNathan  Grout,   taken  in  the  manner 
hereinafter  described,  should  be  received  as 
eyidence  in  the  case.] 

The  Court  was  then  adjourned  to  the  af- 
ternoon, at  4  o'clock. 

£The  Senate   Chamber  during  the  recess  had 
been  arranjed  for  the  expected  trial,  and  the  seats 
were  accordingly  occupied  as  follows  :     The  Sen- 
ate, as  Judges,  sat  in  two   curved  lines  on   the  far- 
thest side  of  the  Chamber,  fronting  the  entrance. 
The  rear  line  was  considerably  raised,   so  that  all 
the  Judges    could  see  the  witnesses  as  they  were 
brought  upon  the  stand,  and  be  seen  by  them  face 
to  face.     The  President's  Chair  was  in  the  centre  ] 
of  the  second  line,  and  somewhat  elevated  above 
it.     The  Clerk's  desk  was  in  the  centre  of  the  first  j 
line,  directly  before   and  under  the  President.     In  j 
front  of  the  President,  on  the  opposite  side  of  the  | 
Chamber,  a  few  feet  from  the  entrance,  was  the  | 
witnesses'  stand  ; — on  one  side  of  which  at  a  little 
distance,  was  a  long  table  with  seats  for  the  seven 
Managers,   facing  the  Senators  on  the  President's 
right — and  on  the  other  side  a  similar  table   and 
seats    for  the  Res.j'  ndent   and  his  Counsel.     At 
right  angles    with  t  ese  tables,   and  between  them 
and  the   seats  ef  the  Senators,  were  two  smaller 
tables   facing  inwards  so  as  to   complete   the  out- 
line of  an  area,  square  at  the  bottom   and  semicir- 
cular atthe  top.    At  1  hat  which  was  near  the  Man- 
agers,  sat  the    Sheriff  of  the  County  of  Suffolk-, 


The  House  of  Representatives  of  the  Com- 
monwealth of  Massachusetts  have  consider- 
ed the  Answer  of  JAMES  PRESCOTT, 
Esq.  to  the  Articles  of  Impeachment  against 
him,  by  them  exhibited,  in  tueir  own  name, 
and  in  the  name  of  the  people  of  this  Com- 
monwealth ;  and  alleging  that  the  said  An- 
swer of  the  said  PRESCOTT  contains  no 
sufficient  answer  to  the  Charges  by  them  ex- 
hibited, as  aforesaid  ;  nevertheless,  for  repli- 
cation thereto,  observe,  that  the  said  JAMES 
PRESCOTT  has  attempted  to  cover  his 
misconduct  and  maladministration  in  office, 
by  evasive  statements,  and  perversions  of  the 
law  ;  that  the  said  Answer  does  give  a  false 
and  deceptive  coloring  to  the  various  char- 
ges of  misconduct  and  maladministration, 
contained  in  said  Articles;  that  the  said 
JAMES  PRESCOTT  did,  in  fact,  commit 
the  various  acts,  and  is,  in  truth,  guilty  of  the 
misconduct  and  maladministration  of  which 
he  stands  accuse*! ;  and  the  House  of  Rep- 
resentatives, in  full  confidence  of  the  truth 
and  justice  of  their  accusation,  and  not 
doubting  that  the  Hon.  Senate  will  use  all  be- 
coming diligence  to  do  justice  to  the  pro- 
ceedings of  the  House   of  Representatives, 


At  the  opposite  table,    was  the  Crier    ot    the  ', ,  ant]  to  vindicate  the  honor  of  this  Common- 
Court.     Ihe    Lieut    Oovernor  and    Council,    to- 


gether with  several  other  distinguished  spectators, 
occupied  seats  assigned  them  without  the  nrea  on 
the  same  side  with  the  Respondent.  The  Speak- 
er and  Clerk  of  the  House  of  Representatives 
sit  near  the  Sheriff;  and  the  Members  genera  ly 
tilled  the  seats  behind  them  without  the  area. J 

AFTERNOON. 

A  Message  from  the  House  of  Representa- 
tives was  delivered  bv  Mr.  PHELPS,  stating 
that  HORATIO  G.  NEWCOMB",  Esq.  was 
elected  a  manager  in  the  place  of  LEVI 
LINCOLN  Esq. 

At  4  o'clock,  Mr.  LYMAN  was  charged 
with  a  message  to  inform  the  House  of  Rep- 
resentatives that  the  Senate  was  about  to  re- 
solve itself  into  a  Court  of  Impeachment: 

The  Speaker,  the  Managers  and  other 
Members  of  the  House  of  Representatives 
came  in.  The  Respondent  also  attended 
with  his  Counsel. 

The  Court  was  then  opened  and  the  Res- 
pondent was  called. 

Mr.  KING  said  the  Managers  on  behalf 
of  the  House  of  Representatives  were  ready 
to  present  their  replication  to  the  answer  of 
the  Respondent.  Mr.  KING  then  read  the 
replication  as  follows : — 

REPLICATION, 

By  the  House  of  Representatives  of  the 
Commonwealth  of  Massachusetts,  to  the  An- 
swer and  Pleas  of  James  Prescott,  to  the 
Articles  of  Impeachment  exhibited  against 
him  by  the  said  House  of  Representatives,  in 
their  own  name,  and  in  the  name  of  the  peo- 
ple of  Massachusetts,  before  the  Hon.  the 
Senate  of  the  said  Commonwealth,  on  the 
&th  dav  of  Fob.  A.  D.  1C-21  :— 


wealth,  do  aver  their  charges  against  the  said 
JAMES  PRESCOTT  to  be  true;  and  that 
the  said  JAMES  PRESCOTT  is  guilty  in 
such  manner  as  he  stands  impeached;  and 
that  the  House  of  Representatives  will  be 
ready  to  prove  their  charges  against  him,  at 
such  convenient  time  and  place  as  shall  be 
appointed  for  that  purpose. 

Mr.  WEBSTER  said  that  with  leave  of 
the  honourable  managers,  he  would  make  a 
single  suggestion,  before  they  proceeded  to 
the  introduction  of  their  evidence.  It  was 
the  opinion  of  himself  and  his  learned  as- 
sociates in  the  defence,  that  the  first  and 
some  of  the  succeeding  articles,  if  proved, 
were  wholly  insufficient  to  fix  any  criminal- 
ity upon  the  Respondent.  He  did  not  wish 
to  impede  the  progress  of  the  trial,  by  rais- 
ing any  preliminary  question  on  this  account, 
as  he  was  well  aware  that  the  insufficiency 
of  the  articles  was  involved  in  the  question 
of  guilty  or  not  guilty  upon  the  several 
charges.  He  mane  the  remark  simply  with 
(be  view  to  prevent  its  bei.ip  inferred,  from 
th'j  Respondent's  not  objecting  to  the  admis- 
sion of  evidence,  that  he  made  any  conces- 
sion in  respect  to  the  sufficiency  of  the  arti- 
cles. He  v»ould  now  observe,  in  behalf  of 
jthe  Respondent's  counsel,  that  they  should 
mot  oppose  any  proper  evidence  to  prove  the 
facts  stated  in  the  articles  of  impeachment, 
| but  that  they  should  consider  themselves 
bound  to  resist  the  introduction  of  any  evi- 
dence to  prove  facts  notspecifically  charged. 

The  President  asked  the  Managers  onths 
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part  of  the  House  of  Representatives,  if  they 
were  now  prepared  to  proceed  in  the  trial  ; 
upon  which  Mr.  KING,  the  Chairman  of  the 
Managers,  opened  the  prosecution,  as  fol- 
lows : — 

Mr.  PRESIDENT,  I  am  commanded 
by  the  House  of  Representatives  to  open  to 
this  Hon.  Court,  the  groundsupon  which  they 
have  impeached  the  Judge  of  Probate  for 
the  County  of  Middlesex,  and  have  called 
him  to  your  bar  for  trial.  In  the  discharge 
of  this  duty,  I  shall  endeavour  to  confine 
myself  to  such  statements  and  remarks  as 
may  be  connected  with  the  charges  contained 
in  the  articles  of  impeachment,  and  with  the 
matter  of  defence  alleged  in  the  Respon- 
dent's answer,  and  with  as  much  brevity  as 
may  be  consistent  with  a  proper  exhibition 
of  the  principles  and  facts  of  the  case.  And 
while  1  hope  never  to  lose  sight  of  that  re- 
spect and  deference  which  I  owe  to  this  high 
and  honourable  Court,  nor  of  all  possible 
regard  for  the  rights  and  feelings  of  the 
Respondent,  I  must  ever  recollect  that  my 
fust  duty  on  this  important  occasion  is  to  the 
people,  who  sent  me  here. 

Mr.  President,  the  representatives  of  the 
people  could  have  none  hut  the  most  worthy 
and  honourable  motives  for  preferring  this 
Impeachment.  They  had  no  injuries  to 
avenge — no  prejudices  against  the  Respon- 
dent to  indulge — no  selfish  objects  to  attain. 
Some  impeachments  have  originated  in  par- 
ty feelings,  have  been  used  as  instruments  of 
vengeance,  in  times  of  public  excitement, 
by  a  triumphant  majority,  against  the  parti- 
sans of  an  opposite  faction.  Put  we  are 
happy  to  live  in  better  times — to  stand  here 
to  day  on  higher  ground.  This  Respondent 
is  called  to  your  bar  to  answer  lor  miscon- 
duct and  maladministration  in  his  office,  by 
a  unanimous  vote  of  a  House  of  Represen- 
tatives, in  which  party  divisions  have  never 
appeared — not  upon  the  rumours  of  general 
reputation  and  public  complaint,  which  have 
sometimes  been  considered  sufficient  to  au- 
thorize this  solemn  proceeding,  but  after  a 
long  and  patient  examination  upon  oath. 
From  the  evidence  laid  before  that  house, 
they  could  not  doubt  but  a  spirit  of  dissatis- 
faction with  the  Probate  Office,  existed  in 
every  part  of  the  County  of  Middlesex,  and 
that  the  good  people  of  that  county  had  been 
injured  and  oppressed  by  the  present  incum- 
bent, under  colour  of  office.  Their  constitu- 
tional duty  then  was  plain  and  unavoidable. 
To  shrink  from  it  would  have  been  unworthy 
of  the  representatives  of  a  free  people — of  a 
people  justly  proud  of  the  purity  snd  integri- 
ty of  their  judicial  institutions.  They  were 
bound  too  to  proceed  by  impeachment,  as 
well  in  justice  to  the  Respondent,  as  in  dis- 
charge of  their  duty  to  the  people.  The  in- 
quiry pursued  by  their  order  was  of  necessity 
ex  parte  ;  the   counter  proofs,  which   might 


(vary  or  control  the  evidence  thus  obtained, 
I  if  any  such  existed,  could  not  be  before-them  ; 
'  and    the   course   adopted    of  bringing  these 
charges  to  the  bar  of  this  high  and  honour- 
able Court,  was  the  only  one  befitting  the 
;  high  judicial   station  of  the  Respondent,  the 
|  grave  character  and  aggravated  circumstan- 
!  ces  of  the  charges,  and  the  dignity  and  high 
responsibility   of  ths  Grand  Inquest   of  the 
j  Commonwealth. 

The  managers  for  the  House  of  Represen- 
tatives, then,  are  only  discharging  an  imperi- 
ous duty  in  maintaining  as  well  as  they  are 
'  able,  these  articles  of  impeachment — a  duty 
which  they  have  not  voluntarily  assumed, 
but  which  they  discharge  by  command  of 
the  representatives  of  the  people.  If  these 
charges  shall  be  made  good,  the  public  inter- 
est will  require  a  merited  punishment  upon 
the  offender, — but  if  they  arc  not  maintained, 
if  the  Respondent  shall  succeed  in  clearing 
his  official  character  from  the  imputations, 
which  are  cast  upon  it,  then  let  him  be  re- 
stored to  public  confidence  ill  a  station 
which  he  is  no1  proved  to  have  abused. 

Mr.  President,  although  the  managers 
have  the  utmost  confidence  in  the  justice  of 
the  cause,  which  they  are  sent  here  to  main- 
tain in  the  name  of  the  people  of  the  Coni- 
monwealtl  ,  aRd  derive  support  and  encour- 
agement from  their  conviction  of  the  can- 
dour as  wellasof  the  wisdom  and  integrity  of 
this  honourable  Co-.irt,  yet  they  cannot  but 
feel  embarrassed  and  oppressed  by  the  novel- 
ty and  solemnity  of  this  scene.  This  is  the 
first  instance  of  the  trial  of  a  Judge  under 
our  present  constitution  ;  the  first  instance, 
in  which  the  people  have  appealed  to  their 
constitutional  protectors  against  the  minis- 
ters of  justice.  Every  circumstance  connect- 
ed with  this  trial  partakes  of  this  solemn 
character  and  deep  interest.  They  are  im- 
pressed upon  the  constitution  of  this  court — 
upon  the  character  of  the  accusing  party — 
upon  the  high  judicial  station  of  the  Respon- 
dent— upon  the  nature  and  aggravation  of 
the  offences  charged  against  him. 

The  Court  in  whose  presence  we  now 
stand,  is  composed  of  the  highest  branch  of 
the  supreme  legislature  of  the  Common- 
wealth. It  sits  only  to  protect  the  people 
against  powerful  oppression — to  chastise  all 
abuses  of  their  delegated  power,  and  to  bring 
it  back  to  its  just  limits  and  proper  uses.  It 
is  clothed  with  the  power  of  trying  the  high- 
est officers  of  the  state — of  deposing  our 
governors,  and  judging  the  judges  of  the 
land.  To  this  High  Court,  composed  of  ci- 
tizens of  tried  wisdom,  integrity,  and  patriot- 
ism, it  apperta.ns  to  be  governed  by  its  own 
judgment  alone  in  relation  to  all  its  forms  of 
proceeding — to  take  its  rales  from  no  other 
tribunal — to  do  justice  between  the  people 
and  all  persons  acens:  d  by  tht.m.  in  such 
manner  and  by   such  forms,  under  the  sane- 
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lion  of  the  constitution,  as  the  public  good 
shall  require.  The  ordinary  rules  of  law 
and  evidence  in  their  large  and  comprehen- 
sive import  and  relations,  but  not  under  any 
special  or  formal  restrictions,  are  indeed 
adopted  for  its  guide  and  government,  not 
because  they  have  the  authority  of  the  courts 
of  common  law,  but  because  in  themselves 
and  of  their  own  brightness  they  enlighten 
the  path  of  justice,  and  are  founded  in  rea- 
son and  right.  To  a  court  thus  constituted 
the  people  look  with  unlimited -confidence, 
while  they  find  its  ear  open  to  the  just  com- 
plaints of  the  humblest  and  most  defence- 
less, while  they  find  its  arm  strong  enough 
to  reach  and  punish  oppression  and  corrup- 
tion in  the  highest  station. 

The  accusing  party  are  the  representatives 
of  the  people — a  co-ordinate  branch  of  the 
legislature.  To  their  vigilance  is  committed 
the  superintendance  of  the  public  conduct 
of  all  the  officers  of  the  government,  and 
on  their  fidelity  the  people  depend  for  the  de- 
tection and  proper  presentment  of  the  mis- 
conduct and  mal-administration  of  their  pub- 
lic servants,  in  their  several  degrees  and  em- 
ployments. This  transcendent  power,  vest- 
ed in  that  house  as  the  Grand  Inquest  of  the 
Commonwealth,  has  constituted  it  the  guar- 
dian of  the  rights  of  the  people,  and"  the 
watchman  of  the  constitution. 

The  offite  held  by  the  Respondent  is  one  of 
the  highest  importance.     It   is  a   branch  of 
the  administration  of  the  justice  of  the  Com- 
monwealth.    It  is  an  office  of  extensive  ju- 
risdiction— of  great  power — of  large  discre- 
tion— all  vested  in  the  person  of  an  individu- 
al.    Within   the    period  of  one   generation 
the  wh;«,le  property  of  the  county — of  an  ex- 
tensive, populous,  and  opulent  community, — 
passes   under  its  administration  in  some  one 
or  other  of  the  branches  of  its  jurisdiction  ; 
and  there  is   not  a  person   within  its  limits 
who  is   not  deeply   interested  in   the  purity 
and  uprightness   of  its  administiation.     To 
the  wisdom  and    discretion  of  this  office>  is 
committed   the  care  of  the   widow,  and  the 
fatherless,  of  helpless  old  age,  of  unprotect- 
ed  infancy,   of  miserable   idiocy — of  those, 
to  whom  the  law  has  not  given  the  right,  and 
of  those,   from  whom   providence  has  taken 
the   power    of    governing    and     protecting 
themselves.     To  this  court,  moreover,  many  ; 
of  the  suitors  come  in  the  weeds  of  mourn- 
ing, with  tears  in  their   eyes   and  sorrow  in  ! 
their    hearts,   thinking   more  of  the   friends  j 
who  are  gone,  than  of  the  property  which  I 
may  be  left.      At  this  moment  of  the  fresh- 
ness of  their  grief,  they  are  little  able  to  set-  j 
tie  precisely  the  exact  amount  which  should  | 
be  taken  from  them  for  official  services,  little  j 
inclined  to  dispute  any  demand,  however  ex-  ! 
orbitant,   anxious  only   for  a  speedy   release 
from  the  burden  of  a  public  court.     There  is 
obviously  then  the  strongest  imaginable  rea- 


son that  the  duties  of  this  officer  should  be 
clearly  defined,  his  compensation  precisely 
limited,  and  thr.t  the  rights  and  liabilities  of 
the  suitors  in  his  court  should  be  so  fixed  and 
explained  as  to  preclude  all  misunderstanding, 
or  imposition.  There  are  the  strongest  rea- 
sons resulting  from  all  the  feelings  of  private 
obligation,  and  all  the  claims  of  public  duty, 
why  this  important  officer  should  refuse  to 
trust  himselt  to  determine  how  much  he  pos- 
sibly might,  or  how  little  he  certainly  must 
receive  for  his  services. 

The  offences  charged  against  the  Respon- 
dent, are  of  flagitious  character,  though 
some  of  them  seem  small  in  their  amount. 
'We  come  here  with  no  splendid  offences  or 
daring  exploits  of  vice,  which  astonish  the 
mind  and  powerfully  interest  the  feelings, 
because  they  imply  great  talents,  or  great 
courage.  The  plain  story  we  have  to  re- 
late is  of  a  different  character  ;  the  details 
of  petty  extortion  afford  no  theme  for  elo- 
quence. We  have  all  heard  and  read  of 
those  great  officers,  who  have  been  brought 
to  the  bar  of  Justice,  to  answer  for  break- 
ing down  the  constitution  of  their  country — 
for  the  plunder  of  provinces — for  the  unlawful 
acquisition  of  millions.  Detested  be  such 
crimes,  and  exemplary  have  been  their  pun- 
ishment. But  the  sin  of  wresting  one  single 
cent  from  the  scanty  patrimony  of  an  unpro- 
tected orphan,  of  breaking  one  crumb  from 
the  loaf  of  a  desolate  and  broken  hearted 
widow,  is  a  crime  of  a  deeper  dye,  of  most 
blasting  enormity — should  be  more  shunned 
and  detested  by  man,  and  will  assuredly  be 
more  awfully  punished  by  the  widow's  God  ! 

The  offences  charged  in  the  articles  a- 
gainst  the  Respondent,  may  be  conveniently 
arranged  in  three  classes  : 

1.  Demanding  and  receiving  other  aod 
greater  fees  for  performing  the  duties  of  his 
office,  than  are  by  law  allowed. 

2.  Transacting  the  business  of  the  Pro- 
bate Court  at  his  own  private  office,  and  not 
at  any  Probate  Court  held  according  to  law. 

Distinct  instances  of  each  of  these  offen- 
ces are  contained  in  the  articles  from  the  1st 
to  the  5th,  inclusive. 

3.  Acting  as  counsel,  and  demanding  and 
receiving  fees  for  advice  and  assistance  in 
matters  upon  which  he  had  passed,  or  might 
be  called  to  pass,  or  which  were  pending  be- 
fore him  as  a  judge. 

Distinct  instances  of  this  offence  will  be 
found  in  each  of  the  articles  from  the  6lh  to 
the  15th,  inclusive. 

In  his  answers  to  the  articles,  the  Respon- 
dent has  taken  great  pains  to  establish  the 
doctrine  that  the  subject  of  Probate  fees  is 
left  wholly  at  the  discretion  of  the  judge. 
For  such  I  suppose  to  be  the  effect  of  his  rea- 
soning, although  be  does  not  appear  to  main- 
tain the  proposition  in  this  extent.  When 
the  law  has  already  provided  a  fee  for  a  par- 
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tieular  service,  the  Respondent  claims  the 
right  of  demanding  another  fee  for  some 
act  to  he  done,  or  paper  to  be  used,  or  de- 
ciee  to  be  made  in  and  about  the  same  sub- 
ject matter,  which  act  lie  himself  determines 
to  be  necessary,  but  for  which  the  law  has 
provided  no  fee.  So  that  every  fee  now 
provided  by  the  fee-bill  may  be  doubled  by 
a  rider,  the  necessity  of  which  is  to  be  deter- 
mined by  the  Judge,  and  not  by  the  law.  I 
shall  presently  illustrate  this  by  an  example 
taken  from  the  answer  of  the  Respondent. 

Against  this  whole  doctrine  of  the  unre- 
stricted discretion  of  any  judicial  officer  over 
his  own  fees,  the  managers  deem  it  their  duty 
to  enter  their  solemn  protest.  It  is  a  doctrine 
subversive  of  all  responsibility  in  public  offi- 
cers, obnoxious  to  the  most  enormous  abuses, 
and  leading  inevitably  to  bribery  and  ex- 
tortion. 

To  support  the  articles  which  charge  the 
Respondent  with  having  demanded  and  re- 
ceived illegal  fees,  the  managers  think  it  suf- 
ficient to  shew  that  the  law  has  fixed  and 
limited  the  fees  of  this  officer  for  certain  ser- 
vices, and  that  for  those  services  he  has  de- 
manded other  and  larger  fees.  And  we  ap- 
prehend that  he  is  equally  guilty  of  the 
charge,  whether  he  have  violated  the  law  by 
taking  larger  fees  for  such  service  eo  nomine, 
or  have  evaded  it  by  demanding  an  addition- 
al fee  for  some  paper,  or  decree,  used  or  pass- 
ed, in  and  about  the  same  service,  and  for 
whieh  ttie  law  has  provided  no  fee.  For  in- 
stance :  among  the  ';  services  and  duties," 
mentioned  in  the  16th  page  of  the  Respon- 
dent's answer,  "  for  which  no  particular  fees 
are  prescribed  by  the  statute,"  are  mentioned 
"  Petition  for  Administration  ;  Decree  there- 
on ;"  and  these  services  are  said  to  be"  ne- 
cessary" in  the  settlement  of  almost  every 
estate.  Now  the  fee-bill  has  expressly  pro- 
vided a  fee  for  "  granting  administration," 
and  if  he  may  lawfully  take  another  fee  for 
{i  a  decree"  on  the  petition  for  administra- 
tion, he  will  be  paid  twice  for  the  same  ser- 
vice. In  other  words  he  is  paid  bv  the  fee- 
hill  for  "  granting  administration,"  and  he 
pays  himself  for  decreeing  administration. 
Can  it  bo  pretended  that  these  are  not  one 
and  the  same  thing  ?  or  that  there  is  any 
other  difference  between  them  than  there  is 
between  doing  a  duty,  and  performing  a 
duly  ? 

The  Respondent  in  his  answer  has  attempt- 
ed to  defend  the  practice  of  taking  other  fees 
than  are  by  law  allowed,  by  the  practice  of 
the  ecclesiastical  courts  in  England,  whose 
officers  he  says  are  paid  by  fees  established 
by  usage,  or  by  their  own  authority,  and  not 
by  any  act  of  parliament.  But  can  it  be 
shewn  that  a  judge  of  any  court  in  England 
has  ever  undertaken  to  regulate  his  own  com- 
pensation, where  that  compensation  has  been 
establbliecfby  law — or  has  presumed  to  take 


other  and  greater  fees  than  such  law  has  al- 
lowed ?  The  Respondent  seems  to  rest  with 
confidence  upon  the  custom  of  other  Judges 
of  Probate,  and  upon  a  long  established 
usage  upon  this  subject.  But  can  it  be  pos- 
sible that  in  a  government  of  the  people, 
where  the  laws  are  sovereign,  the  highest 
tribunal  of  criminal  justice  can  for  a  mo- 
ment admit  the  plea  of  a  custom  to  violate 
the  law — of  a  usage  for  a  judge  to  assume 
the  functions  of  the  legislature,  and  regulate 
his  own  compensation  at  his  pleasure  ? 

[Mr.  King  proceeded  to  argue  at  some 
length  against  this  custom  from  its  liability 
to  abuses — and  from  the  provisions  contain- 
tainod  in  the 4th  and  5th  sections  of  the  sta- 
tute called  the  fee-bill,  which  require  a  list 
of  all  fees  prescribed  by  that  act  to  be  sus- 
pended in  the  Probate  office,  and  a  bill  of 
items  of  all  fees  paid  to  be  delivered  to  any 
person  demanding  it — which  provisions,  he 
said,  might  be  wholly  defeated,  and  the 
grossest  extortion  covered  up  under  pre- 
tence of  other  fees  not  provided  by  that  sta- 
tute.] 

The  answers  of  the  Respondent  to  that 
class  of  charges  contained  in  the  articles, 
which  relate  to  his  transacting  the  business 
of  his  court  at  his  own  private  office,  and  not 
at  any  court  held  according  to  law,  the  man- 
agers cannot  but  consider  as  irrelevant  and 
evasive.  He  proves  indeed  that  he  is  author- 
ized by  law  to  hold  special  probate  courts 
under  certain  circumstances,  and  on  certain 
conditions.  And  this  will  be  readily  admit- 
ted. But  the  cases  in  the  articles  are  not 
cases  of  special  Probate  Courts—  but  occa- 
sions upon  whieh  the  judge  has  undertal-en 
to  act  without  any  court,  without  the  presence 
of  the  register,  or  of  any  sworn  recorder, 
and  without  such  notice  as  this  special  law 
requires.  By  the  same  statute,  which  author- 
izes these  special  courts,  the  times  and  places 
fur  holding  the  stated  Probate  Courts  for 
this  county  are  fixed  and  established.  Now 
will  it  be  pretended  that  a  regular  and  stated 
Probate  Court  could  be  held  witl  out  the  reg- 
ister, under  the  first  section  of  this  statute  ? 
Such  a  construction  has  never  been  given  to 
it.  And  upon  what  principles  can  the  court 
mentioned  in  the  first  section  be  distinguish- 
ed from  that  mentioned  in  the  second?  The 
judge  is  authorized  by  law  in  the  necessary 
absence  of  the  register,  to  appoint  a  substi- 
tute. But  why  this  authority,  if  he  may  hold 
his  court  without  any  recording  officer  ? 

This  practice,  like  that  of  multiplying  the 
forms  and  documents  used  in  the  transaction 
of  probate  business,  may,  as  respects  the  sui- 
tors, be  merely  harmless,  when  it  is  not  at- 
tended by  an  increase  of  their  expenses — as 
is  doubtless  the  design  of  the  law — but  as 
soon  as  the  judge  consents  to  receive  a  com- 
pensation not  warranted  by  law  for  these 
special  courts,  which  he  is  permitted  and 
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not  required  to  hold,  a  wide  door  is  opened  | 
for  bribery,  corruption  and  extortion,  and  a 
gratification  for  the  special  favour  of  the 
judge  may  at  any  time  be  concealed  under 
cover  of  the  extra  expenses  of  the  special 
court. 

On  the  subject  of  the  last  class  of  charges, 
that  of  receiving  fees  for  advice  and  assis- 
tance as  counsel  in  matters  ivhich  had  been 
passed  upon  by,  or  which  might  be  brought  be- 
fore him  as  a  judge,  the  answers  of  the  Res- 


interest  !  Can  any  man  of  a  fair  and  honour- 
able mind,  any  man  who  is  qualified  to  ad- 
minister the  justice  of  his  country,  consent 
for  a  moment  to  place  himself  in  a  situatir  n 
which  will  require  him  to  weigh  all  his  words 
in  the  nicest  balance,  to  ascertain  how  many 
of  them  he  is  bound  to  deliver  as  a  judge, 
and  for  how  many  he  may  take  his  fee  as  a 
lawyer — which  will  fcrce  him  to  enter  into  a 
controversy  with  the  suitors  in  his  court  as 
to  the  character  of  his  own  conversation,  he 


pondent  are  truly  astonishing.     He  seems  to  f  contending  that  his  words  are  legal  advice, 

argue  that  it  was  understood  to  be  legal  for '  and  his  suitors  claiming  them  as  parcel  of  the 

Judges  of  Probate  to  leceive  fees  for  their  I  business  of    his  court — and,   still   further, — 

advice   in  such    cases   before  the   statute  of!  which  will  oblige  him  to  determine  the  del- 


181 3,   because  this   practice  is  forbidden  in 


icate  questions  wnether  his  own  advice  were 


that  act.  Perhaps  this  prohibition  may  prove  ji  necessary,  and   whether  the  fees  he  had  re- 


the  existence  of  a  loose  practice  under  the 
existing  laws,  but  surely  it  cannot  prove  that 
this  practice  was  legal,  or  understood  to  be  ' 
so.  By  the  same  reasoning  it  might  be  prov- 
ed from  the  laws  which  exist  to  restrain  any 
particular  offences,  that  the  acts  thus  restrain-  ' 
ed  were  considered  legal  and  right,  before 
these  laws  were  made. 

Another  circumstance   which  seems  to  be 
considered  material  by  the  Respondent  to  his 
defence   against  this  charge,  is,   that  he  has  , 
never  taken  a  fee  for  advice  in  any  controvert- 
ed case  in  his  court — that  his  practice   as  a  j 
lawyer  and  his  duty  as  a  judge  have  met  onlv 
on  the  amicable  side  of  his  jurisdiction  ;  and 
therefore  no  injury  has  been  done  to  his  own 
integrity  or  his  suitors'  interests.      But  .how  , 
is  he  to  determine  beforehand    in  any  parti-  j 
cular  case,  whether  it  will  be  controverted  or 
not? 

Suppose  for  a  moment  that  a  judge  of  the 
Supreme  Judicial  Court  were  called  to  the 
bar  of  this  honourable  court,  to  answer  for 
the  "  misconduct"  of  demanding  and  re- 
ceiving fees  for  advice  given  to  a  suitor  about 
matters  pending  in  his  own  court — would  it 
be  admitted  as  a  sufficient  answer,  that  in 
this  case  there  was  no  controversy — that  the 
action  was  defaulted. — that  justice  was  done 
and  no  one  injured  ? 

But  there  is  one  other  ground  upon  which 
this  practice  is  justified  by  the  Respondent, 
namely,  that  every  judge  of  probate  who  be- 
fore his  appointment  was  a  member  of  the 
bar  has  followed  this  custom.  That  this  is  a 
mistake  in  respeet  to  more  than  one  judge  of 
probate  now  in  office  may  easily  be  proved. 
But  admitting  it  to  be  so,  it  is  sufficient  to 
answer,  that  a  custom  which  leads  to  such 
enormous  abuses  can  be  M  no  good  cus- 
tom," and  is  to  be  abolished — a  custom 
which  contradicts  all  received  notions  of  that 
impartiality  and  integrity,  which  are  essen- 
tial to  the  judicial  character — a  custom,  which 
has  never  before  existed  in  any  court  in  any 
country — a  custom  which  must  bring  the 
mind  of  a  judge  into  the  most  perilous  state 


ceived  were  reasonable  ! 

Mr.  President,  it  cannot  be  necessary  fir 
the  Managers  in  their  opening,  and  perhaps 
it  would  not  be  proper,  to  go  particularly  in- 
to the  facts  which  it  is  expected  will  be  prov- 
ed in  evidence  to  support  the  several  articles 
of  impeachment.  Having  already  divided 
the  charges  into  general  classes,  and  consid- 
ered their  nature  and  aggravation  as  official 
"  misconduct,"!  shall  only  observe  thatthe-e 
charges,  as  the  managers  believe,  will  be 
proved  as  they  are  laid  in  the  articles,  with- 
out any  variation  sufficient  to  change  their 
legal  import.  The  sixth  article,  and  the 
twelfth  article  disclose  transactions  of  a  very 
extraordinary  character,  upon  which  I  shall 
refrain  from  remarking  in  the  opening,  hop- 
ing that  the  evidence  which  the  Respondent 
shall  be  able  to  produce  to  meet  these  char- 
ges, may  be  more  successful  in  changing 
their  character,  and  explaining  the  circum- 
stances of  aggravation  which  appear  to  at- 
tend them,  than  have  been  the  ingenious 
and  elaborate  reasoniogs  of  his  answer  upon 
these  articles. 

Mr.  President,  this  imperfect  develop- 
ment of  the  charges  which  the  Representa- 
tives of  the  people  have  brought  to  your  Bar 
against  the  Respondent  will  now  be  support- 
ed by  legal  evidence.  We  have  considered 
these  charges  as  one  cause,  as  exhibiting  to- 
gether a  view  of  his  official  conduct,  and  al- 
though anyone  of  them,  without  evidence  of 
other  transgressions,  might  not  have  been 
considered  by  the  House  of  Representatives 
as  absolutely  requiring  them  to  prefer  an  im- 
peachment against  the  Respondent,  yet  ta- 
ken collectively  they  exhibit  such  a  case  of 
misconduct  and  maladministration  as  impe- 
riously demanded  their  Constitutional  inter- 
position. 

Mr.  President  and  Gentlemen  of  this  Hon  - 
arable  Court,  the  character  and  power  of  the 
Highest  Criminal  Court  in  the  Common- 
wealth are  now  to  be  tried.  The  Ho.ise  of 
Representatives  have  done  their  duty  b,  e".- 
amining  the  complaints  laid    before   them. 


of  embarrassment  between  his  duty   and  his  j  and  by  presenting  them  in  usual  form  at  your 
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Bar.  They  have  sacredly  preserved  the  rights 
of  the  Respondent  from  violation  in  this  pro- 
ceeding, by  surrounding  it  with  all  those 
guards  which  the  honor  of  the  accusing  par- 
ty and  the  safety  of  the  accused  required. 
They  found  reasonable  and  probable  assur- 
ance that  their  charges  were  true — that  they 
applied  to  the  Respondent  in  his  official 
character — they  have  legal  proofs  of  his  guilt 
to  offer — and  they  now  afford  him  the  am- 
plest opportunity  of  establishing  his  inno- 
cence, if  he  is  not  guilty  of  the  charges. 

The  solemn  decision  now  rests  with  you, 
upon  the  evidence  we  are  prepared  to  ad- 
duce. That  decision  the  Representatives  of 
the  people  await  in  full  confidence  of  the 
wisdom  and  justice  of  the  award — believing, 
indeed,  that  it  will  establish  the  guilt  of  the 
Respondent,  and  vindiente  the  violated  maj- 
esty of  the  laws — but  still  desirous  that  it 
may  evince  his  innocenco,  and  restore  his 
official  reputation. 

Mr.  President,  the  House  of  Representa- 
tives ask  for  the  Respondent  not  only  an  im- 
partial, butan  indulgent  hearing.  To  the  law 
of  the  land  he.  has  solemnly  appealed  for  his 
acquittal.  To  the  law  of  the  land  we  appeal 
for  justice.  Tothe  law,  which  protects  the  in- 
nocent by  detecting  and  punishing  the  guilty  ; 
to  the  law,  which  is  a  terror  only  to  evil- 
doers, but  imparts  safety  and  hope  to  all  who 
follow  its  guidance  and  walk  in  its  light — to 
the  law,  which  cheers  and  supports  "  the  ve- 
ry least,  as  feeling  its  care,"  and  governs  and 
restrains  "die  greatest,  as  not  exempted  from 
its  power." 

The  Managers  proceeded  to  the  examina- 
tion of  witnesses  in  support  of  the  Impeach- 
ment. 

ABEL  TARBELL  sworn. 

Question  by  Mr.  FAY.  Were  you  ad- 
ministrator on  the  estate  of  Nathaniel  La- 
kin  ? 

JVitness  answered  in  the  affirmative  and 
produced  the  letter  of  administration  and  or- 
der of  notice,  which  were  dated  at  Groton, 
Oct.  14th  1816,  and  not  countersigned  by 
the  Register  of  Probate. 

Q.  Where  was  this  letter  of  administra- 
tion granted  ? 

A.  At  Judj;e  Present's  office  in  Groton, 
in  October  1816.  I  received  also  the  or- 
der of  notice  and  warrant  of  appraisement  at 
the  same  time. 

Q.     Did  you  give  a  bond  there  ? 

A.     I  £ave  ;i  bond  I  believe. 

Q.  Were  (he  appraisers  sworn  at  that 
time  ? 

A.  I  do  not  recollect  that  the  appraisers 
were  sworn  at  the  time.  I  think  they  were 
named  then,  andlgnve  them  notice  after- 
wards, and  they  were  iworn. 

<\.  How  much  did  you  pay  to  the  Judge 
of  Probate  ? 

A.     I  think  I  paid  him  $5,58. 


Q.  Were  you  apprized  that  you  would 
have  to  pay  more  than  at  a  regular  Probate 
Court  ? 

A.  No,  and  I  did  not  know  that  what  I 
paid  was  more  than  the  legal  fees. 

Q.  Did  you  know  what  the  legal  fees 
were  ? 

A.  No  ;  the  fees  I  paid  did  not  agree 
with  the  Probate  Directory  which  I  had. 

Q.     Was  the  Register  present  ? 

A.    No,  he  was  not,  I  think. 

Q.    Did  you  request  a  bill  of  the  items  ? 

A.  I  requested  a  bill  of  the  fees  paid. 
The  Judge  said  it  was  not  necessary.  I  told 
him  I  should  be  glad  to  have  it  to  show  to 
the  heirs ;  it  might  be  satisfactory  to  them  to 
see  it.  lie  said  he  did  not  usually  give  a 
bill.  I  did  not  receive  any  at  that  time  I 
think. 

Q,.  How  came  you  to  go  to  the  Judge  on 
that  particular  day  ? 

A.  I  do  not  recollect.  I  do  not  recollect 
whether  there  was  any  assignment  of  that 
particular  day  or  not. 

Q.     Were  you  an  heir  at  law  to  Lakin  ? 

A.  No,  but  I  was  requested  by  some  of 
the  heirs  to  take  out  administration. 

Q.     Did  any  of  the  heirs  go  with  you  ? 

A.  I  do  not  recollect  whether  one  of  the 
heirs  went  with  me,  or  whether  I  had  a  let- 
ter. 

Q.  Was  there  any  previous  arrangement 
about  your  taking  out  administration  ? 

A.  I  do  not  recollect  whether  the  Judge 
knew  I  was  coming  at  the  time  to  obtain  ad- 
ministration on  this  estate.  It  was  usual  for 
me  to  go  without  giving  any  notice  :  some- 
times I  asked  him  whether  he  would  be  at 
home. 

Q.  Where  was  the  business  of  settling 
this  estate  transacted  ? 

A.  It  was  all  done  at  Judge  Prescott's 
office  in  Groton.  Only  one  account  was 
settled. 

Q.     Have  you  any  bill  of  particulars  ? 

A.  Yes.  After  the  first  business  the  Judge 
gave  me  some  vouchers.  I  wished  to  pay 
for  business  as  I  went  along.  I  told  him  I 
wanted  a  voucher  to  shew  to  the  heirs.  [The 
witness  produced  several  receipts  given  to 
him  as  administrator.] 

Mr.  WEBSTER.  Are  they  signed  by 
the  Respondent? 

A.     Yes. 

Mr.  FAY  reads  one  of  the  receipts  as  fol- 
lows : — 

1816,  Nov.  26.   Fees  &c.  on  return  of  in- 
ventory, $2,79 
do.  on  affidavit  of  notice,  1,50 
do.  licence  to  sell  real  estate,      2,50 

Dec.  16.     To  preparing  list  of 
debts,  2, 

To  advice  and  preparing  sev- 
eral writings,  3, 
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Mr.  FAT.     Do  all  those  items  relate  to 
this  administration  ? 
A.     Yes. 

Mr.  FAY  reads  another  as  follows  : — 
1816,  Dec.    C.  C.  C.P-    To  obtaining  li- 


cence to  sell  real  estate 
To  paid  Clerk's  fees, 
1817.   Jan.  6.     To  fees  &tc. 
bond,  certificate  &c. 


for 


55, 
1,75 


A. 

Q. 


8,75 


Does  this  relate  to  the  same  estate  ? 
Yes. 

Have  you  a  copy  of  the  administra- 
tion account  settled  ? 

A.  No.  I  suppose  the  account  is  in  the 
Probate  Office.  I  have  a  memorandum  of 
it. 

Mr.  FAY  reads  another  bill  not  receipted, 
but  signed  by  the  Respondent. 

1818,  Feb.  9.     Whole  fees,  #9,70 

Administrator  2, 

Q.     When  was  this  given  ? 
A.     When  I  returned  the  account. 
Mr.  FAY  reads— 

1817,  Feb.  22.  To  fees  Sec.  for  E.  Whee- 
lers' affidavit 

March  8.     To  do.  for  admr's 
affidavit  of  sale  of  real  estate, 

Paid  Mr.  Farnsworth  for 
his  services, 


2,00 


2,50 


0,50 


5,00 

1816,  Dec.  23.   To  charges  paid  for  guar- 
dianship of  E.  Lakin,  8,10 
do.  of  N.  Lakin,                         3,10 


6,20 

Mr.  HOAR  said  he  did  not  perceive  that 
this  last  receipt  had  any  bearing  on  the  case. 
It  had  no  connexion  with  the  charges  in  the 
articles  of  impeachment,  and  was  not  men- 
tioned in  them. 

Mr.  FAY  replied  that  the  administrator 
was  charged  for  the  fees  of  the  guardian- 
ships. 

Mr.  WEBSTER  said  the  only  question 
was  whether  these  items  were  charges  of  the 
settlement  of  the  estate.  He  contended  that 
they   ought  not  to  be   admitted  in   evidence. 

Mr.  FAY  prayed  the  judgment  of  the 
Court,  but  the  Respondent's  Counsel  did 
not  think  the  evidence  of  much  importance, 
and  waved  their  objection. 

Mr.  DUTTON.  How  many  times  did 
you  go  to  the  office  of  the  Respondent  in  the 
settlement  of  this  estate  ? 

A.  Seven  times  in  the  whole  I  think. 
Once  I  did  not  receive  any  vouchers. 

Q,.     Did  you  go  by  appointment  ? 

A.  I  generally  went  when  it  was  conve- 
nient to  me.  I  sometimes  asked  him  when 
he  would  be  at  home.  He  was-  vpry  accom- 
nioriat  ng. 


Mr.  FAY.  What  was  the  family  of  La- 
kin ? 

Mr.  WEBSTER  said  he  could  not  imag- 
ine what  pertinency  there  was  in  the  ques- 
tion. 

Witness.  Lakin  left  a  widow  and  four 
children.  Two  of  them  were  of  age  and 
two  under  age,  a  son  over  fourteen,  and  a 
daughter  unTer.  I  went  with  them  to  the 
Judge  to  have  a  guardian  appointed.  The 
guardian  told  me  he  had  no  money,  and  said 
I  had  better  pay  the  fees ;  which  I  did  and 
charged  them  in  the  administration  account, 
and  they  were  allowed  by  the  Judge. 

Mr.  WEBSTER.     Were  you  guardian  ? 

A.    No. 

Mr.  WEBSTER.  This  has  nothing  to 
do  with  the  case. 

Cross-examined. 

Mr.  HOAR.  State  the  words  which  you 
used  when  you  asked  the  Judge  for  a  bill  of 
particulars  the  first  time. 

A.  I  do  not  recollect  exactly  the  language. 
I  told  him  I  wanted  a  voucher  to  show  to  the 
heirs.  The  Judge  said  it  was  no  matter 
about  it,  it  was  not  usually  required.  I  mere- 
ly wanted  something  to  show  to  the  heirs  the 
amount  I  had  paid. 

Q.  Did  you  want  the  voucher  for  any 
other  purpose  ? 


A. 

vent  ? 
A. 


No. 

Was  the  estate  supposed  to  be  insol- 


It  was  uncertain. 

One  charge  in  one  of  the  accounts  is 
for  "several  writings" — what  were  they  ? 
A.     I  do  not  know. 

Q.  Did  you  not  try  to  make  an  agree- 
ment with  the  widow  and  creditors  for  the 
sale  of  the  real  estate,  including  the  dower, 
on  the  supposition  that  the  estate  might  be 
insolvent  ? 

A.    There  was  an  agreement  made. 
Q.     Were  not  those  writings  drawn   by 
Judge  Prescott? 
A.    Yes. 

Q.     Did  you  not  pay  him  for  them  ? 
A.     Yes,  I   suppose  I  did,  and  that  this 
charge  was  for  them.  I  paid  him  all  he  asked. 
Q.     Was  it  not  necessary  to  have  guar- 
!  dians  to  consent  for  the  minors  ? 

A.  I  do  not  recollect.  I  think  it  might 
jbe. 

Q.  Did  you  state  to  the  Judge  ttat  the 
estate  would  be  insolvent  unless  this  arrange- 
ment was  made  ? 

A.  I  do  not  know.  I  told  him  I  thought 
there  would  be  a  saving  by  taking  this  course. 
I  do  not  recollect  that  I  told  him  the  estate 
would  be  insolvent  if  this  arrangement  was 
not  made.  I  thought  it  would  be  a  saving 
and  therefore  made  the  arrangement. 

Q.  What  would  it  have  cost  you  to  have 
transacted  your  business  at  the  regular  Prc- 
bate  Court  ? 
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Mr.  BUTTON  objected  to  tlie  question. 
Q.  by  Mr.  HOAR.     Where  do  you  live ? 
A.     In   Groton,  three  miles  from  Judge 
Prescott's  office. 

Q.  Was  it  an  accommodation  to  yon  and 
a  saving  of  expense  to  have  the  business  done 
as  it  was,  rather  than  to  go  to  the  regular  Pro- 
bate Court  ? 

A.  It  was.  I  should  have  been  obliged 
to  go  some  distance— and  there  were  guardi- 
ans and  sureties  wh»  would  have  to  travel 
the  same  distance. 

Mr.  WEBSTER.     Where  was  the  next 
Probate  Court  to  be  holden  ? 
A.     I  do  not  recollect. 
Q.     What  is  the  distance  from  your  house 
to  Cambridge  ? 

A.     Thirty-six  miles. 
Q.     To  Framingham  ? 
A.     I  do  not  know. 
Q.     To  Concord  ? 
A.     Nineteen  miles. 

Mr.  HOAR.  Who  did  the  writing  at  the 
time  that  you  took  out  administration? 

A.  It  was  done  in  Judge  Prescott's  of- 
fice by  the  Judge  and  his  Clerk. 

Q,.  Did  you  prepare  any  of  the  papers 
yourself  ? 

A.  No.  I  think  I  copied  the  inventory. 
Q,.  Did  you  go  to  any  other  counsel  ? 
A.  I  asked  Mr.  Lawrence  about  settling 
the  real  estate,  and  I  asked  advice  of  gen- 
tlemen in  town,  but  I  did  not  pay  any  body 
except  the  Judge  for  direction  in  the  admin- 
istration of  the  estate.  The  Judge  drew 
the  petition  for  license  to  sell  the  real  es- 
tate, and  obtained  the  license  and  paid  the 
fees  of  the  Court  of  Common  Pleas. 

Mr.  BLAKE.  What  were  the  precise 
words  of  Judge  Prespott,  when  you  asked  for 
a  bill  of  particulars  ? 

A  He  said  no  matter  about  it ;  he  did  not 
usually  do  it.  He  said  I  need  not  pay  the 
fees  then. 

Mr.  DUTTON.  If  you  applied  to  Mr. 
Lawrence  first,  how  came  you  to  apply  after- 
wards to  Judge  Prescott  ? 

A.  I  had  some  talk  with  the  Judge  about 
going  to  Mr.  Lawrence.  He  said  he  could 
do  it — that  if  I  went  to  Mr.  Lawrence,  Mr. 
Lawrence  would  have  to  come  to  him  to  do 
the  business. 

The  witness  produced  an  agreement  of 
the  creditors  of  the  estate. 

Mr.  DUTTON.  Was  this  agreement 
signed  by  all  the  creditors'? 

A.  No.  It  was  signed  by  the  principal 
ones.  They  wished  that  I  should  not  tepre- 
sent  the  estate  as  insolvent.  They  said  if  the 
estate- fell  short  they  would  deduct  from  the 
amount  of  their  claims. 

Mr.  DUTTON.  This  is  an  agreement 
to  authorize  the  witness  tb  pay  the  widow 
#400,  upon  her  releasing  her  dowei,  and  to 
indemnify  him. 


Q.     by  Respondent's  counsel.    Was  this 
agreement  written  by  the  Respondent  ? 
A.     Yes.     [The  agreement  was  read.] 
Mr.  WEBSTER.     Did  the  Respondent 
write  the  lelease  of  dower  ? 

A.  .  I  think  he  did.     I  have  it  with  me. 
Mr.  DUTTON.     In  pursuance  of   this 
agreement  he  wrote  a  release  ? 
A.     Yes,  he  did. 

Mr.  KING.     Have  you  any  receipt  for  the 
$5,58  ? 

A.     I  think  not.    I  had  a  memorandum 
that  satisfied  the  heirs. 

Mr.  SHAW.    Who  was  appointed  guar- 
dian ? 

A.     Samuel  Dodge. 
Q.     When  was  it  ? 

A.  I  do  not  recollect.  I  have  a  paper 
that  shows  it— Dec.  23,  181G. 

Q..  by  a  member  of  the  Court,  read  by 
the  President.  Was  there  any  Register  of 
Probate  present  at  any  of  these  meetings,  in 
doing  any  of  the  business  on  the  settlement 
of  the  estate  ? 
A.    No. 

Mr.  HUBBARD.  Who  was  Register  at 
this  time  ? 

A.  Mr.  Winlhrop,  I  think.  I  got  an 
agreement  in  writing  from  the  heirs  to  allow 
the  account. 

Mr.  HOAR.     When  did  you   first  learn 
or  suspect  that  you  had  paid  more  than  you 
I  ought  ?  . 

A..  I  never  knew  that  I  did  pay  more 
than  the  legal  fees. 

Q,.  Were  you  ever  interrogated  about  the 
fees  paid  in  this  case  ? 

A.  I  was  asked  once,  before  this  trouble, 
by  Judge  Prescott's  brother,  to  show  him  the 
papers.  I  never  showed  the  papers  nor  stat- 
ed the  facts  to  any  person,  before  I  was  call- 
ed upon  by  order  of  the  House  of  Represen- 
tatives. 

Q.  How  much  did  you  pay  the  judge  ? 
A.  I  think  about  50  dollars  in  all.  The 
items  are  charged  in  the  account  settled  with 
the  judge  and  recorded.  I  have  a  memoran- 
dum of  all  paid  by  me.  The  last  9  dollars 
and  odd  cents,  whether  they  are  included  or 
not,  I  cannot  tell  ;  it  was  a  separate  thing. 

Q.  Was  the  letter  of  administration 
granted  to  you,  at  the  request  of  the  widow 
and  children  ? 

A.  I  believe  the  Respondent  knew  of  their 
request — in  what  manner  I  do  not  recollect. 
I  think  I  carried  a  paper  to  him. 

Q.  by  the  Court.  Relative  to  the  $5,58 
— Did  you  request  a  bill  of  the  particular 
items,  or  merely  a  receipt  ? 

A.  I  requested  a  bill  of  the  items,  with  a 
receipt. 

Mr.  HOAR.  State  the  precise  words  as 
near  as  you  can  recollect. 

A.  I  wished  him  to  give  me  a  voucher 
with  the  items,  that  I  might  show  the  heirs 
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how  much  I  had  paid,  and  what  I  had  paid 
for.  I  do  not  recollect  that  I  asked  him  to 
state  the  cents  for  each  paper. 

Mr.  HOAR.  I  want  you  to  tell  precisely 
the  language  you  used.  i 

A.     I  cannot  tell  the  precise  words. 

Mr.  HOAR.  Then  I  hope  you  will  not. 
The  objeet  is  to  know  whether  you  mention- 
ed to  him,  that  you  wanted  the  items,  or  only 
a  receipt  ? 

A.  I  only  wished  at  first  to  show  that  I 
had  paid  $5,58  for  services. 

Mr.  WEBSTER.  You  had  no  suspicion 
that  you  paid  illegal  fees? 

A.     I  did  not  say  so  to  any  one. 

Q.     Did  you  think  you  did  ? 

A.  I  thought  I  paid  him  a  great  deal  of 
money,  and  I  could  not  reconcile  it  with  the 
Probate  Directory. 

PRESIDENT.  Did  you  ask  for  more 
than  a  voucher  ? 

A.  I  cannot  say  I  did  for  any  thing  more : 
my  impression  is  that  I  requested  items,  but  I 
cannot  say. 

Mr.  DUTTON.  Did  you  ask  for  the  pur- 
pose of  ascertaining  whether  the  amount  was 
correct  ? 

A.  I  asked  because  I  wanted  to  know  what 
the  charges  were  for. 

A  copy  of  the  inventory  was  produced. 

Witness.  I  copied  the  inventory,  and  the 
Judge  made  the  certificate. 

Mr.  BLAKE.  Did  any  person  appear 
during  the  administration  to  contest  any  act 
that  was  done  ? 

A.     No. 

Q.  Did  any  one  find  fault  with  the  ar- 
rangement that  was  made  ? 

A.    No. 

Q.  It  was  thought  to  be  a  happy  arrange- 
ment ? 

A.     Yes.     It  was  a  profitable  one. 

Q.  Did  the  estate  turn  out  to  be  insol- 
vent ? 

A.  No.  It  turned  out  better  than  was 
expected.  There  was  something  left  for  the 
heirs. 

Mr.  FAY.  Have  you  a  list  of  claims  a- 
gainst  the  estate  ? 

A.     I  do  not  know  that  I  have. 

Q.     What  was  the  amount  of  the  claims  ? 

A.     About  2000  dollars. 

Q.  by  a  member  of  the  Court.  Was  no- 
tice ever  previously  given  to  parties  concern- 
ed, before  you  went  to  the  judge  at  any  time  ? 

A.  Application  was  made  to  me  by  the 
heirs  and  creditors  to  administer  upon  the  es- 
tate. 

Mr.  DUTTON.  Was  notice  given  by  the 
judge  to  show  cause  ? 

A.  I  do  not  know.  I  think  it  likely  there 
was. 

Mr.  HOAR.  When  you  settled  the  ac- 
count, was  notice  given  to  the  parties  con- 
cerned ? 


A.  I  think  there  was  :  air  the  items  of 
money  paid  Judge  Prescott,  were  in  the  ac- 
count which  the  heirs  assented  to  have  al- 
lowed. 

Q.  Did  the  guardian  know  when  the  ac- 
count was  settled  ? 

A.  Yes.  He  told  me  he  signed  the  cer- 
tificate, and  the  heirs  too. 

Q.     Did  the  judge  know  of  their  assent  ? 

A.     I  think  it  likely  he  did. 

Mr.  FAY.  Was  notice  given  when  the 
inventory  was  returned  ? 

A.     I  do  not  recollect. 

Mr.  HOAR.  At  all  times,  when  you  did 
business  at  the  judge's  office,  did  you  let  the 
widow  and  children  know  of  it  ? 

A.  I  did  not.  I  always  let  them  know 
when  I  had  done  any  thing. 

ISAAC  FISKE,  sworn. 

Witness  stated  that  he  was  Register  of 
Pr«bate  for  the  County  of  31iddlesex,  and 
had  been  since  the  11th  of  Nov.  1817. 

Question  by  Mr.  FAY.  What  is  the  usual 
fee  taken  in  your  office,  on  the  granting  of 
letters  of  administration  ? 

A.  $5,60  for  all  the  papers  made  out 
and  services  rendered  at  that  time. 

Q.  Have  you  the  original  inventory  on 
this  estate  ?  If  you  have,  produce  it,  and 
state  what  would  be  the  usual  fee  demanded 
on  the  return  of  that  instrument. 

A.  The  original  papers  are  all  here,  and 
this  is  the  inventory.  [Paper  produced.] 
The  fees  on  the  return  of  such  an  instru- 
ment are  15  cents  to  the  register,  for  the  re- 
turn, and  70  cents  to  the  judge  for  swearing 
the  executor  or  administrator,  and  making 
the  decree.  There  is  then  a  charge  of  12 
cents  a  page  for  recording,  and  12  cents  a 
page  for  the  administrator's  copy  ;  so  that  if 
the  inventory  consisted  of  five  pages,  for 
instance,  the  charge  for  recording  it  would 
be  60  cents,  and  if  the  administrator  were 
furnished  with  a  copy,  there  would  be  a 
charge  of  60  cents  more. 

Q.  What  would  be  the  aggregate  charge 
for  that  inventory  ? 

Mr.  WEBSTER.  Do  you  mean  to  ask 
the  witness  his  opinion  of  the  law  on  this 
point  ? 

Mr.  FAY.     I  mean  to  ask  him  his  expe- 
i  rienee  of  the  custom  in   the  county  of  Mid- 
dlesex, and  therefore  put  the  question  to  him 
what  he  should  have   charged  in  the  whole, 
on  the  return  of  this  inventory  ? 

A.  It  would  depend  on  the  number  of 
pages.  This  inventory  is  marked  in  the  hand 
writing  of  my  predecessor  Mr.  Winthrop,  as 
making  seven  pages,  and  the  charge  is,  as 
already  stated,  12  cents  a  page  for  record- 
ing, and  12  cents  a  page  for  the  copy,  if  on« 
be  made, — that  is  in  this  case  84  cents — total 
on  return  of  inventory,  without  a  copy,  $1,6?* 
and  with  one  52,53. 


Mr.  FAY. 


The  item  charged  in  this  ac- 
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count  is,"  fees,  he.  on  the  return  of  invento- 
ry, $2,79." 

Q.  What  is  the  customary  fee  for  a  li- 
cense to  sell  personal  estate,  and  what  on  re- 
turn of  the  affidavit  of  notice  ?  A.  $2.50  for 
the  license,  and  $1.50  for  the  affidavit. 

Q.     What  for  recording  a  list  of  debts  ? 

A.  Uncertain — depending  on  the  length 
of  the  list— generally  from   $2,00  to  2,50. 

Q.  What  charges  are  made  after  the  li- 
cense to  sell  ? 

A.  For  the  bond  and  certificate  of  sale, 
together  with  the  administering  of  the  oath, 
we  used  formerly  to  charge  $2  ;  but  since 
the  law  of  1818,  we  have  charged  $2,50. 

Mr.  DUTTON.  You  state  the  usual  fees 
taken  on  the  issuing  letters  of  administra- 
tion to  be  $i?,G()  in  the  whole.  What  are  the 
items  which  make  up  this  charge  ? 

A-  I  do  lot  know  that  I  can  state  them 
precisely.  The  several  papers  then  made 
out,  or  received  and  recorded,  for  which 
charges  are  made,  are  in  their  order,  as  fol- 
lows. First  the  widow,  if  there  be  one,  may 
renounce  her  right  of  administering  the  es- 
tate in  writing,  and  of  this  a  certificate  must 
bo  made  by  the  judge.  The  children  if  there 
be  any  join  in  the  renunciation,  together  with 
the  request  at  the  foot  of  the  same,  that  some 
person  there  specified  may  be  appointed  to 
administer.  Then  follows  the  petition  or 
memorial  of  the  person  applying  for  the  ad- 
ministration, to  which  petition  the  aforesaid 
papers  are  annexed.  Lastly  is  the  judge's 
order  or  decree,  that  administration  be  grant- 
ed accordingly.  Besides  these  papers  there 
is  the  letter  of  administration  and  recording 
— the  administrator's  bond — the  order  of  no- 
tice— the  warrant  of  appraisal,  and  the  blank 
notices.  These  are  all  the  papers  necessary 
to  taking  out  administration.  I  cannot  state 
the  particular  charge  made  for  each  one  : 
but  the  regular  charge  for  the  whole  is  $3,60, 
of  which  $1,G5  goes  to  the  judge,  and  $1,35 
to  the  register. 

Mr.  FAY.  What  is  the  charge  on  receiv- 
ing the  affidavit  of  sales  made  in  pursuance 
of  license  ? 

A.  It  varies  with  the  length  of  the  instru- 
ment, which  sometimes  comprehends  a 
complicated  statement.  It  is  however  from 
2  to  8  dollars. 

Question  by  Mr.  WEBSTER.  Is  the 
widow's  renunciation  and  the  memorial  or  pe- 
tition for  administration  brought  to  the  Judge 
by  the  parly,  or  is  it  prepared  in  Court  ? 

A.  Ft  is  generally  prepared  in  Court,  but 
in  a  few  instances  it  has  been  brought  by  the 
party. 

Q.  Is  it  usual  to  employ  counsel  out  of 
Court  in  drawing  up  the  petition  ? 

A.  It  is  done  in  very  few  instances.  The 
party  commonly  commences  his  process  at 
the  Probate  Court,  and  has  his  papers  made 
for  him  there. 


Q.  How  is  it  with  the  warrant,  bond,  affi- 
davit and  notices  of  sale  ? 

A.  They  are  usually  made  at  the  Probate 
Office,  if  not,  they  are  carefully  examined 
there.  Indeed  it  is  seldom  that  any  papers  are 
made  out  of  the  Office,  for  fear  of  mistakes. 

Q.  Does  it  not  often  happen  that  admin- 
istrators'accounts  are  presented  in  a  state  not 
fit  to  be  passed  upon  ? 

A.  They  are  often  informally  stated, 
and  charges  erroneously  made  or  omitted. 

Q.  Do  you  not  know  that  the  Judge,  in 
such  cases,  has  often  directed  suitors  to  go 
elsewhere,  and  have  their  accounts  put  into 
proper  form  ? 

A.  Yes,  when  the  Court  is  much  crowd- 
ed with  business.  At  other  times  it  is  done 
by  the  Judge  himself  or  the  Register.  This 
is  not  however,  any  part  of  our  regular  duty. 

Q.  Do  you  not  however  usually  prepare 
the  papers,  or  put  them  in  form  ? 

A.  Yes,  bat  there  is  often  such  a  pressure 
of  business  that  we  have  not  time  for  that, 
and  then  the  party  is  directed  to  go  to  a  law- 
yer. 

(|-  Do  you  usually  attend  to  those  first 
who  come  with  their  papers  properly  prepar- 
ed ? 

A.  It  is  the  general  practice  to  attend  first 
on  those  who  come  with  witnesses  or  bonds- 
men, then  those  whose  papers  are  prepared. 

Mr.  BLAKE.  Have  you  not  a  sort  of 
docket  hy  which  you  regulate  the  order  of 
proceedings  ? 

A.  Yes — there  is  a  paper  usually  kept  at 
the  tavern,  at  or  before  the  commencement 
of  the  term,  and  suitors  usually  write  their 
names  there  in  the  order  in  which  they  come. 
They  are  then  attended  to  as  they  stand  on 
the  list,  excepting,  as  I  before  said,  that  those 
who  have  the  greatest  number  of  witnesses, 
or  other  persons  in  attendance,  are  common- 
ly despatched  first;  and  so  of  those  whose 
papers  are  ready. 

Examined  in  chief  again. 

Mr.  FAY.  Will  you  look  at  the  lecord  of 
Tarbell's  administration  account  on  Lakin's 
estate,  and  state  the  regular  fees  for  the  pa- 
pers and  services  there  mentioned  ?  , 

A.  The  regular  charge  on  examining 
and  allowing  an  administrator's  account  is 
40  cents  to  the  Judge  for  an  account  not  ex- 
ceeding two  pages,  and  fifteen  cents  for  each 
page  after ;  to  the  Register  15  cents  for  en- 
try, 12  cents  a  page  for  recording,  and  12 
cents  a  page  for  the^copy  furnished  to  the 
administrator. 

Mr.  FAY.  You  have  the  record  of  this 
particular  account  before  you,  and  I  wish 
you  to  state  what  would  be  your  regular  ag- 
gregate charge  on  the  receiving  and  allow- 
ing of  that  account. 

Witness  (examining  the  record)  Do  you 
wish  me  to  estimate  the  number  of  pages  ? 
It  is  impossible  forme  to  tell  the  amount  ex- 
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actly  without  some  calculation.     [A  page  as 
allowed  by  the  Statute  consists  of  224  words.] 

Mr.  FAY.  Please  to  make  an  estimate  as 
nearly  as  you  oan. 

Witness.  I  should  estimate  this  account 
at  from  11  to  13  pages.  Say  there  are  12 
pages,  then  the  charge  would  be  40  cents  to 
the  Judge  for  the  2  first  pages — 10  pages  fol- 
lowing would  be  at  15  cents  'he  page  $1,50. 
To  the  Register  for  entry  15  cents, — 12  cents 
a  page  for  recording  would  be  $1,44,  and 
the  same  for  the  administrator's  copy.  The 
Judge's  certificate  of  the  balance  is  25  cents 
more. 

Mr.  FAY.  The  sum  total  then  is  $3,74 
exclusive  of  the  administrator's  eopy,  and 
$1,44  for  that  ? 

A.     It  is. 

Mr.  FAY.     The  charges  on  the  allowing 
of  this  account  are  for  office  dues  $9.70. 
Cross-examined. 

Mr.  WEBSTER.  The  fees  you  have 
just  mentioned  are  exclusive  of  the  distribu- 
tion fee  ;  are  they  not  ? 

A.     They  are. 

Q.  What  are  the  fees  on  an  order  of  dis- 
tribution ? 

A.  £0  cents  to  the  Judge,  20  to  the  Re- 
gister, besides  12  cents  a  page  for«recoiding, 
and  12  for  the  copy  ;  total  usually  64  cents. 

Q.  It  is  usual,  is  it  not,  to  charge  a  cop'v 
of  the  inventory  and  administrator's  account  ? 

A.  It  is  customary  to  make  such  a  charge, 
unless  the  administrator  expressly  says  he 
does  not  want  a  copy.  If  nothing  is  said 
about  it  we  always  make  out  a  copy,  and 
charge  accordingly.  But  the  copy  is  usual- 
ly called  for. 

Q.  Have  you  ever  known  an  instance 
where  an  executor  or  administrator  has  been 
permitted  to  settle  an  account  without  pro- 
ducing a  certified  copy  of  former  accounts  ? 

A.     No — I  never  have. 

Mr.  WEBSTER.  The  reason  is  that 
the  Register  does  not  carry  the  Records  with 
him  to  different  places  where  the  Court  hap- 
pens to  sit. 

Mr.  FAY.     The  only  other  evidence  we 
have  to  offer  on  this  Article,  is  the  accounts 
themselves,  which  I  now  offer  to  the  Court. 
1st,  fees  charged  on  granting  admin- 

istratration,  $5.58 

2d,  do.  return  of  the  inventory,  1 1,79 

3d,  do.  two  letters  of  guardianship,  6,20 

4th,  cjo.  obtaining  license  to  sell,  kc.         0,75 
5th,  do.  return  of  two  affidavits,  5,00 

6th,  do.  final  settlement,  9,70 


$41,44 
Q.  read  by  the  President  for  a  member 
of  the  court.  In  cases  where  the  court  is 
crowded,  and  the  preliminary  papers  and 
bond  are  prepared  out  of  court  by  counsel,  do 
you  not  charge  the  same  fees  as  if  they  were 
prepared  in  court  ? 


oj  by  Mr.  WEBSTER.  The  blanks  are 
furnished  at  the  office  to  be  filled  up  ;  are 
they  not  ? 

A.     They  are. 

The  court  then  ordered  one  copy  of  each 
of  the  receipts  which  had  been  read,  and  an 
abstract  of  fees  usually  charged  and  allowed, 
to  be  made  out  and  laid  upon  the  table. 

Mr.  FAY  said  the  managers  had  gone 
through  the  whole  of  the  evidence  on  the  1st 
article. 

Mr.  FAV  stated  the  substance  of  the 
charge  in  the  second  article  to  be,  that  for 
three  letters  of  guardianship  granted  to  Lem- 
uel Parker,  at  a  special  Court,  together  with 
the  warrants  of  appraisal,  the  Respondent  did 
demand  and  receive  the  illegal  sum  of  $32,10. 

LEMUEL  PARKER  sworn. 

Mr.  FAY.  State  what  you  know  respect- 
ing this  transaction. 

Witness.  I  was  appointed  guardian  by 
Judge  Prescott,  on  »he  29th  day  of  June, 
1  SIS,  over  John  F.  Shepherd,  a  spendthrift, 
and  his  two  sons  John  and  Francis,  noncom- 
pos.  An  order  of  notice,  to  appear  and  show 
why  a  guardian  should  not  be  appointed  was 
served  upon  John  F.  Shepherd  ;  and  as  he 
did  not  appear,  I  was  appointedby  the  judge, 
on  the  day  mentioned,  at  his  office  in  Gro- 
ton. 

Q.     Was  the  register  present  ? 

A.  He  was  not ;  but  on  the  20th  of  Oc- 
tober following,  the  regular  Probate  Court 
sat  at  Groton,  and  then  I  returned  my  inven- 
tory, and  was  sworn. 

Q.     What  did  you  pay  for  these  papers  ? 

A.  I  paid  $29,10  for  the  three  letters,  and 
the  judge  said  he  must  pay  Mr.  Farnsworth 
$3  for  helping  make  out  the  papers. 

Q.     Were  these  all  probate  ices  ? 

A.  I  did  not  know  of  any  charge  for  any 
thing  but  the  prflbate  fees. 

O.     You  paid  the  whole  as  such  ? 

A.     Yes. 

Q.  Were  the  $3  paid  for  Mr.  Farnsworth 
included  in  the  bill  of  $29,  or  were  they  in 
addition  to  it  ? 

A.  I  do  not  certainly  recollect  ;  they 
might  have  been  included  in  th=  $29.10. 

Q.  Was  there  a  previous  application 
made  to  the  judge  fin  the  holding  of  this 
special  court,  and  a  time  appointed  ? 

A.  Yes — there  was  ;  an  order  of  notice 
was  issued  to  the  parties  concerned,  to  show 
cause  why  guardianship  should  not  be  taken 
out,  and  the  selectmen  of  the  town  of  Pep- 
erell,  where  the  Shepherds  lived,  went  to 
the  judge's  office  with  me. 

President.  Was  this  $29,10  paid  to  the 
judge  at  Groton  ? 

A.     Yes. 

Q.  When  ?  at  the  regular  probate  court 
holdcn  there  in  October  ? 

A.     No — it  was  when  I  took  the  letters  of 
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guardianship  at  the  judge's  office  in  June,  f 
that  I  paid  the  #29,10  ; — afterwards,  when  I 
made  a  return  of  the  inventory  into  the  pro- 
bate court,  on  the  20th  of  October,  I  paid 
Mr.  Fiske  £3,79. 

Mr.  FAY.  What  papers  did  you  receive 
for  the  $29,10  ? 

A.  Three  letters  and  one  appraise  war- 
rant— I  took  only  one  appraise  warrant,  be- 
cause the  sons  had  no  estate  to  appraise. 

Q.  Did  you  know  that  you  were  to  pay 
an  extra  charge  for  taking  these  papers  at  a 
special  court  ? 

A.     No — I  did  not  suppose  there    would 
be  any  difference  ;  nothing  was   said  about 
any  extra  charge. 
Cross-examined. 

Mr.  WEBSTER.  What  was  the  subject 
of  conversation  between  you  and  the  judge, 
when  you  went  to  take  out  those  letters  of 
guardianship  ? 

A.  There  was  some  conversation  about 
an  annuity  which  had  been  left  to  JohnF. 
Shepherd's  wife. 

Q,.  Had  you  ever  been  to  the  judge  about 
it  before  ? 

A.  Once  before  ;  that  is,  when  I  first  ap- 
plied for  the  guardianship. 

Q.     Where  did  Shepherd  live  ? 

A.     In  Peperell. 

Q.  And  who  went  with  you  the  first 
time  you  called  on  Judge  Prescott  ? 

A.     Some  of  the  sjlectmen  of  the  town  of! 
Peperell. 

Q.  Was  there  a  probate  court  hulden 
that  day  ? 

A.    No. 

Q.  Did  you  consult  Judge  Prescott  about 
that  annuity  ? 

A.     No. 

Q.     Did  you  tell -him  about  it  ? 

A.    Yes. 

Q,.     And  the  selectmen  were  with  you  ? 

A.     Yes. 

Q,.     Well,  what  was  the  object  of  that  visit? 

A.     It  was  our  object   to  secure  the  pro- 1 
peity   which  Shepherd   was   spending,   and  j 
keep  the  family  off  the  town.     And  we  wish-  \ 
<ed  to  know   whether  this  could   be  done  by  | 
taking  out  letters  of  guardianship.      One  of 
the  selectmen    who  was  with  me    made   the 
inquiry  of  the  judge,  and  as  I  had  been  attor-  \ 
ney   for   Shepherd  about  three   years,    they 
thought  I  had  better  be  guardian.     The  se- 
lectmen then  opened  the  whole  case  to   the  j" 
judge,  and  said  that  certain  executions  were 
in  force  against  Shepherd,  and  that  if  he  went 
to   gaol,   his  family   would  come   upon  the 
town. 

Mr.  DUTTON.     When  was  this  conver- 
sation you  speak  of? 

A.     Some  time  in  June. 
Q.     And  who  do  you  say  went  with  you 
at  that  time  ? 

A.     One  or  more  of  the  selectmen. 


Q.  If  the  object  of  the  visit  was  to  secure 
the  town  of  Peperell,  why  did  you  go  with 
them  ? 

A.  I  had  previously  been  Shepherd's  at- 
torney, and  thought  it  proper  to  attend  as  his 


agent. 


Q.  Did  you  consult  the  judge  yourself  as 
a  lawyer,  about  securing  the  annuity  ? 

A.    No. 

Q.  Did  you  ever  consult  him  at  any  time 
after  you  were  appointed  guardian  ? 

A.  No ;  excepting  that  I  once  asked  the 
judge  how  to  put  down  the  annuity  in  the.  ap- 
praise warrant,  as  I  did  not  understand  it; 
and  the  judge  told  me  I  must  appraise  the 
estate  just  as  if  the  man  was  dead,  and  make 
my  return  accordingly.  But  about  the  annu- 
ity the  selectmen  and  the  judge  talked  the 
matter  over,  and  they  had  the  most  of  the 
conversation. 

Mr.  WEBSTER.  Which  of  the  Select- 
men was  it  who  went  with  you? 

A.  Dr.  Walton  was  one,  and  Capt.  Jew- 
ett,  or  'Squire  Buttrick,  the  other. 

Q,.  Do  you  not  recollect  any  subsequent 
conversation  with  the  Judge  about  tfae  se- 
curing of  this  annuity  ? 

A.     I  do  not  remember  any. 

Q.  By  the  President  for  a  member  of  the 
Court.  Was  the  witness  informed  by  the 
Respondent  at  the  time  that  any  part  of  the 
fees  paid  were  for  advice  about  securing  the 
annuity  ? 

A.     I  was  not. 

Mr.  LELAND.  Were  they  paid  when 
you  took  the  letters  of  guardianship  ? 

A.  Yes,  I  paid  part  at  that  time  in  mon- 
ey, and  gave  a  note  for  the  rest. 

Q.     Did  you  take  a  receipt  ? 

A.  I  asked  for  one,  but  the  Judge  said  it 
was  no  matter — he  did  not  usually  give  re- 
ceipts for  such  business  ;  that  I  might  charge 
it  in  my  account,  and  it  would  be  allowed. 

Q.     And  was  the  account  allowed  ? 

A.     It  was. 

Mr.  Fiske  the  Register  was  called  again. 
Mr.  FAY.     What  are  the  fees    usually 
paid  when  these  letters  of  guardianship  are 
granted  ? 

A.  The  whole  fees  are  ,$6,60  for  letters 
of  guardianship  including  the  complaint  to 
the  Judge— the  citation  of  the  party  com- 
plained of — the  warrant  of  inquisition  to  the 
Selectmen  of  the  town  where  the  party  re- 
sides, and  their  return  on  it— the  return  of 
the  citation — the  adjudication  on  inquiry  into 
the  truth  of  the  facts  alleged — the  petition  of 
the  party  applying  for  guardianship — the  or- 
der upon  this — then  if  the  party  complained 
of  be  adjudged  a  spendthrift,  or  non  compos, 
the  warrant  of  appraisal — the  bond  given  by 
the  guardian — the  letter  of  guardianship-— 
the  order  of  notice — and  the  blank  notifica- 
tions. The  usual  charge  for  the  whole,  to- 
gether with  the  recording,  is  $6,60  ;  but  none 
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of  the  items  are  provided  for  in  the  statute 
excepting  the  warrant  of  appraisal  that  I 
know  of. 

Cross  examined. 
Mr.  WEBSTER.     This  $6,60  is  the  ex- 
pense attending  one  letter,  is  it  not? 
A.     It  is. 

President.  Where  there  are  three  letters 
granted  is  the  expense  three  times  §6,60? 

A.  Yes — the  charge  would  then  be 
#19,80. 

Q.  by  the  President  for  a  member  of  the 
Court.  Were  the  sons  John  and  Francis 
minois — and  what  was  their  age? 

A.  No — they  were  adults ,-  their  exact 
age  does  not  appear. 

The  Managers  informed  the  Court  that 
they  had  gone  through  their  evidence  upon 
this  article,  and  were  directed  to  proceed  to 
the  third. 

BENJAMIN  DIX  sworn. 
Mr.  FAY  stated  the  substance  of  the  arti- 
cle to  be  that  the  Respondent  at  his  office  in  , 
Groton,   and   not    at   any    regular   Probate  | 
Court,  granted  to  the  witness  administration  ! 
and  a  warrant   of  appraisal  on  the  estate  of 
Eii  Rogers  for  which  he  demanded  and  re-  i 
ceived  the  illegal  sum  of  §5,70  ;  and  after-  | 
wards,  upon  the  return  of  the  inventory,  at  | 
his  office  also,  decreed  a  commission  of  insol- 
vency for  which  he  received  the  illegal  sum  j 
of  §39,02.     Mr.  F.  then  proceeded  to  exam-  j 
ine  the  witness. 

Q.  When  did  you   take  out   administra-  M 
tion  upon  the  estate  of  Eri  Rogers? 

A.     I  have  got  the  original  letter  and  the 
account  of  fees  paid. 

(Witness  produces  the  papers.) 
Mr.  FAY  remarks  that   the   letter  of  ad- 
ministration  is  dated  Groton,  Aug.  2,  1819, 
signed  by  the  Judge,  but  not  countersigned   I 
by   the  Register,  and   reads  the  account  as 
follows : 

August  2nd,  1819. 

To  bond,  letter  and  warrant,  §4,70 

"  extra  writing,  1,00 


Q.     Where  did  you  receive  this  second 
set  of  papers  ? 

A.     That  was  at  the  Judge's  office  also. 
Q.     Were    the  parties  concerned  previ- 
ously notified  ? 
A.     They  were, 

Mr.  FAY.     State  generally  the  circum- 
stances attending  this  administration. 

Witness.     Mr.  Rogers  died   on  the  2d  of 
July,  1819,  leaving  a  large  farm,  and  robody 
:  able  to  take  cave  of  it.      He  left  no  will,  but 
before  his  death  he  had  requested   me  to  ad- 
minister upon  his  estate.     His  widow  also  re- 
quested me  to  do  so.     The  farm  required  im- 
mediate attention,  so  I  went  to  the  judge  and 
told  him  the  situation  of  the  estate,  and  that 
I  expected  to  administer  ;  but  I  did  not  want 
to  hurry  the  business,  because  perhaps  some 
of  the   relations   might  choose  to  apply  for 
it  ;  and  I    wanted  to  know   what   should  be 
done  with  the  estate  in  the  mean  time.    The 
judge  said  he  saw  no  impropriety  in  my  tak- 
ing care  of  it  for  the  present — and  that  I  had 
better  go  on  till  an  administrator  was  appoin- 
ted.    On  the  2d  of  August  I  went   to  him 
again,  with  my  bondsmen,   carrying  with  us 
the  widow's  renunciation,  together  with  a  re- 
quest in  writing,  that  I  should  bt  appointed. 
I  then  took  out  the  letters  of  administration. 
I  am  not  certain  whether  it  was  that  time,  or 
afterwards,   that  I  told  the  judge  the  estate 
was  likely  to  turn  out  insolvent  ;  bat  I  soon 
found  it  must  be  so  ;  and  I  had  several  con- 
ferences with  him  before  the  return  of  the 
inventory,  and  told  him  just  how  the  estate 
was  situated  ;  that  it  must  be  insolvent  ;  that 


ed  ? 
A. 

Q- 

A. 

Q 


§5,70 
Where  was  this  administration  grant- 


At  the  Judge's  office  in  Groton. 
Was  the  Register  present? 
No  he  was  not. 

Did  you  pay  the   sum  me-ntioned  in 
the  account  ? 

A.     I  paid  $5,70  at  that  time. 
Q.     Did  you  pay  any  farther  sums? 
A.     On  the  19th  of  Aug.  I  took  out  some 
Qther  papers   and  represented  the  estate  in- 
solvent, for  which  I  paid  §39,00. 

Q.     For  what  did  you  pay  that  sum  ? 
A.     I  can't  recollect  the   particulars  of 
that  account,  but  I  took  a  number  of  papers 
on   account  of  the   insolvency  of  the  estate 
and  guardianship  of  the  children. 


!  I  should  want  a  license  to  sell  botli  real  and 
personal  estate  ;  that  a  guardian  must  be  ap- 
pointed for  the  children  ;  and  that  I  wished  to 
have  it  all  done  at  once,  at  the  same  time  that 
I  returned  the  inventory.    I  cot  some  instruc- 
tions from  the  judge  how  all    this  was  to  be 
done  ;  and  on  the  19th  of  August,  I  went  up 
to  the  judge's  office    with  the   widow  of  Mr. 
Rogers,  and  a  child  of  14  (for  whom  it  was 
necessary  to   have  the    guardianship,)   my 
bondsmen,  the  person  to  be  appointed  guar- 
dian, and    his  bondsmen  ;  intending   to   re- 
turn trie  inventory,  and  gat  the  other  business 
done  all  under  one.      The  judge   said   he 
should  prefer  having  the  business  done  at  a 
regular  probate  court.     But  as  I  represented 
to  him  that  it  would  be  best  to  have  the  busi- 
ness done  in  Groton,  that  the  case  required 
despatch,  and  that  there  would  be  no  probate 
court  held  thei  e  for  some  time,   he  consented 
to  attend  to  it  at  his  office.     So  the  commis- 
sion of  insolvency,  license  to  sell,  and  guard- 
ianship were  all  taken  out  at  once,  and  the 
inventory  returned  at   the  same  time.     And 
for  the  whole  I  paid  §39.00. 

Q     What  were  the  particular  items  of  the 
§39,00  ? 

A.     I  have  a  minute  of  expenses    which 
was  given  me  by  the  judge  at  the  time.     I 
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see  there  was  £30,02  charged  for  the  papers, 
and  #3  for  extra  writing.  I  believe  I  did  not 
pay  the  two  cents. 

[Witness  hands  the  paper  to  Mr.  Fay.] 
Mr.  FAY.     The   account   is  in  the  Res- 
pondent's hand  writing,  as  follows. 
August  19,  1  SI  9, 

Return  of  inventory,  k,c.  $7,72 

Affidavit  of  notice,  fcc.  1,50 

Allowance  of  account,  2,00 

License  to  sell  personal  estate,  2.50 

Relinquishment  of  dower,  2,00 

Commission  of  insolvency,  2,50 

License  to  sell  real  estate,  5,50 

1st  letter  of  guardianship,  3,70 

1st  appraise  warrant,  .75 

2d  letter  of  guardianship,  8,85 

2  appraise  warrants,  1,50 

Bond,  oath,  Sec.  2,50 


Extra  writing, 


36,02 
3,00 


£39,02 
Cross  examined. 
Mr.  HOAR.    Why  did  thejudge  do  the 

business  at  his  office,  rather  than  at  a  probate 
go  urt  ? 

A.     It  was  for  my  accommodation. 

Q.  Did  he  tell  you  he  should  charge 
mote  for  doing  it  at  a  special  court  ? 

A.     He  did. 

Q.  Did  you  consider  the  53  extra,  an  ex- 
orbitant charge  ? 

A.  No  ;  I  thought  it  a  moderate  com- 
pensation enough,  as  it  was  done  to  accom- 
modate roe. 

Q.  And  you  often  called  upon  the  judge 
for  advice  as  to  the  settlement  of  this  estate  ; 
did  you  ? 

A.  I  asked  him  first  hoy/  I  ought  to  act 
till  an  administrator  was  appointed;  and  af- 
ter my  appointment  I  asked  him  about  the 
settlement  of  the  estate. 

Q.  Did  the  judge  tell  you  that  if  he  did 
the  whole,  he  should  charge  you  rather  more 
for  it  ? 

A.  Yes,  he  did,  but  I  considered  it  would 
be  a  saving. 

Mr.  WEBSTER.  Do  you  live  in  Little- 
ton ? 

A.     I  do. 

Q.     How  far  is  that  from  Groton  ? 

A.     Seven  miles. 

Q.     And  how  far  from  Concord  ? 

A.     I  do  not  know. 

Q.  Well,  do  you  know  how  far  it  is  from 
Cambridge  ? 

A.     Twenty-six  miles. 

Q.  Were  there  not  certain  mortgages  on 
this  estate  ? 

A.  Yes,  the  estate  had  two  mortgages  on 
it ;  one  to  myself,  and  one  owned  in  Boston  ; 
I  helievo  by  Mr.  Samuel  Parkman, 

(L     And  there  was  some  difficulty  about 


ihese  mortgages,  was  there  not,  about  which 
you  consulted  the  judge  ? 

A.  No  ;  not  about  the  mortgages,  but 
ikere  was  some  difficulty  about  an  attach- 
ment on  the  estate  prior  to  Mr.  Rogers' 
death,  and  the  judge  gave  me  advice  about 
this. 

Q.     What  did  you  pay  for  it  ? 

A.  I  never  paid  any  thing  more  than  I 
have  stated,  till  I  came  to  the  final  settlement. 
When  I  closed  my  account  of  administration 
I  paid  the  usual  fees. 

Q.  What  do  you  supposs  was  the  differ- 
ence of  expense  in  transacting  the  business 
at  Groton,  instead  of  going  to  the  probate 
court  at  Cambridge  ? 

A.  I  cannot  tell  off  hand  ;  but  I  think  it 
would  have  been  much  greater  if  I  had  gone 
to  Cambridge  ;— I  should  have  had  to  have 
carried  my  bondsmen  with  me,  and  the  wi- 
dow, as  guardian,  must  have  gone  with  hen  ; 
and  Mr.  Kimball  the  other  guardian,  with 
his;  so  that  I  thought  there  would  be  a  con- 
siderable saving  to  the  estate  by  having  the 
business  done  at  Groton. 

Q,.  by  the  President  for  a  member  of  the 
court.  Did  you  understand  from  Judge 
Prescott,  before  you  took  this  administration, 
that  an  extra  charge  was  to  be  made  for  its 
being  done  at  the  office  instead  of  the  regu- 
lar probate  court  ? 

A.  The  judge  told  me  there  would  be  a 
little  something  to  pay.  He  charged  $3, 
which  I  thought  reasonable,  and  considered 
a  great  savins;. 

Mr.  DUTTON.  What  was  the  difficulty 
as  to  the  attachment  about  which  you  con- 
sulted Judge  Presco't  ? 

A.  Why  a  little  before  Mr.  Rogers' 
death,  in  order  to  secure  a  certain  note  of 
hand,  property  was  attached  to  the  value  of 
about  g200  and  receipted  for.  I  heard 
nothing  more  about  the  action  till  after  tlwe 
eommission  of  insolvency  was  taken  out. 
The  note  for  which  the  attachment  was  laid 
wf  s  then  sent  to  the  commissioners  avid  al- 
lowed. But  soon  after  I  received  a  sum- 
mons to  attend  a  Court  at  Boston  on  that 
account.  1  came  here,  and  saw  the  attorney 
who  brought  the  action,  and  when  I  asked 
why  it  was  brought,  he  told  me  it  was  onlv 
to  save  the  costs.  Afterwards  when  I  was 
speaking  to  Judge  Prescott  about  it,  he  told 
me  I  must  go  right  back  to  Boston,  and  pre- 
vent a  judgment  against  me.  He  advised 
me  to  employ  an  attorney  there,  which  I 
did. 

Q.  Did  you  mention  this  to  Judge  Pres- 
coti  incidentally  in  the  course  of  conversa- 
tion ? 

A.  I  think  I  did — but  I  am  not  sure 
whether  I  did  or  did  not — but  he  gave  me 
the  advice  mentioned. 

Q.  Did  you  consult  him  as  counsel  then 
or  at  any  time  ? 
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A.  I  doiVt  know  that  I  consulted  hinr  as 
counsel,  or  any  way,  exsept  as  to  forms  of 
proceeding. 

Q.  Was  there  any  advice  given  you  by 
JuJge  Prescott  for  any  thing  else? 

A.  I  recollect  asking  the  Judge  before 
about  the  cancelling  of  the  mortgages.  I 
wanted  to  know  what  evidence  I  must  have 
of  their  discharge. 

Q.  by  the  President  for  a  member  of 
the  Court.  Is  t'ere  any  regular  Probate 
Court  hoMen  at  Grolon  or  Concord  ? 

A.  There  are  two  Courts  at  Groton  and 
oge  at  Concord. 

Mr.  WEBSTER.  When  did  you  first 
come  to  the  knowledge  of  your  having  been 
wronged  by  the  Judge?  When  did  you  first 
find  out  thai  you  had  paid  more  than  you 
ought  ? 

A.  I  never  have  found  it  out,  and  don't 
know  now.  I  never  made  any  complaint  of 
these  things  for  I  never  was  dissatisfied  a- 
bout  them  ;  and  I  don't  know  that  any  wrong 
has  been  done  tome  or  to  those.  I  represented. 
I  never  knew  there  was  any  difficulty  about 
it  till  I  was  summoned  to  appear  and  give 
my  evidence  before  the  House  of  Represen- 
tatives. 

Mr.  SHAW.    Who  drew  up  these  papjrs? 

A.  Jud^e  Prescott  and  a  young  man  in 
his  office  prepared  them  all. 

Q.     Was  any  Register  present? 

A.     No. 

Mr.  HOAR.  May  it  please  the  Court, 
we  not  only  admit  that,  but  we  assert  it.  I 
mention  it  merely  to  save  your  Honors  and 
the  Hon.  Managers  the  trouble  of  that  in- 
quiry in  future.  We  assert  uniformly  that 
no  Register  was  ever  present  at  any  of  these 
Special  Courts. 

Mr.  SHAW.  Have  you  a  copy  of  the  in- 
ventory returned  ? 

A.     I  have. 

[Witness  produces  the  paper  ] 

Mr.  Fiske  was  called   again  to  the  stand. 

Mr.  DUTTON.  What  would  be  the  reg- 
ular charge  on  the  return  of  this  inventory  ? 

A.  I  should  estimate  this  at  about  20  pa- 
ges— the  charge  would  then  be  85  cents  for 
the  return,  twelve  times  20  cents  for  the  re- 
cording, anil  the  same  for  the  copy — total 
S5.G5. 

Mr.  DUTTON.  The  actual  charge  is 
#7,72.  Please  to  state  the  usual  charges  for 
all  the  items  in  that  account. 

JFilness.     The  usual  charge  on  return  0f 


2nd  letter  of  guardianship, 
2nd  appraise  warrant, 
Bond,  oath,  &c. 


£,25 
1,50 
2,50 


inventory  is 

Affidavit  of  notice, 
Allowance  of  account, 
License  for  personal  estate, 
Relinquishment  of  dower, 
Comnrission  of  insolvency, 
License  for  real  estate, 
1st  letter  of  guardianship, 
1st  appraise  warrant, 


55,Ca 
1,50 

2,00 
2,50 
2,00 
2-00 
5,00 
2,10 
,75 


$29,75 
For  the  license  to  sell  real  estate  I  have 
mentioned  the  highest  charge  ;  if  there  is  no 
order  or  decree  we  charge  only  $4,50.  For 
the  letter  of  guardianship  I  have  allowed 
only  one  minor;  we  charge  15  cents  more 
for  every  additional  minor. 

Cross  examined. 

Mr.  WEBSTER.  For  which  of  these 
items  is  there  a  charge  provided  in  the  fee- 
bill  ? 

A.  The  85  cents  on  the  return  of  the  in- 
ventory, and  the  12  cents  a  page  for  record- 
ing and  for  copying  are  fixed  bylaw.  No 
other  of  these  items  is  provided  for. 

Mr.  BLAKE.  Is  there  any  charge  in 
this  whole  account  greater  than  is  allowed 
by  statute  ? 

'  A.     No  ; — there  is  no  excess  in  any  case 
where  the  fee  is  fixed  by  law. 

Mr.  HOAR.  Is  this  a  case  where  a  copy 
must  be  made  for  the  Judge,  and  preserved 
in  order  to  be  recorded  ? 

A.     It  is. 

Evidence  on  the  fourth  article. 

JOSEPH  BUTTERFIELD  sworn. 

Mr.  FAY.  State  whether  you  were  ap- 
pointed adininistratoron  the  estate  of  Simeon 
Brown,  and  where  and  when  and  what  fees 
you  paid. 

A.  On  15th  Aug.  1818,  at  Judge  Pres- 
cott's  office,  I  took  out  letters  of  administra- 
tion on  that  estate,  and  had  appraisers  ap- 
pointed. I  paid  §6  ; — no  bill  was  given,  or 
fees  marked  on  the  papers. 

Q.  Was  previous  application  made  to  the 
judge  to  appoint  a  time  for  holding  the  court? 

A.     No. 

Q.     Was  notice  given  to  the  parties  ? 

A.  I  carried  a  letter  from  the  widow,  and 
I  think  from  some  of  the  creditors,  contain- 
ing a  request  that  I  should  be  appointed  ad- 
ministrator. The  heir  was  only  a  small  child. 

The  letter  of  administration  was  produced; 
which   Mr.  F.  observed  was  signed   by    the 
judge,  but  not  countersigned  by  the  register. 
Cross  examined. 

Mr.  HOAR.  What  was  the  objectin  go- 
ing to  Groton  to  take  out  letters  of  adminis- 
tration ? 

A.  To  save  the  extra  expense  of  going 
to  the  next  probate  court  at  Concerd,  whiGh 
was  double  the  distance,  and  to  save  time. 
The  estate  was  a  manufactory,  which  requir- 
ed immediate  attention,  or  it  would  stop. 

Q.     Where  do  you  live  ? 

A.    At  Tyngsborough. 

Q.  Did  you  ask  any  legal  advice  cf  the 
Respondent  ? 

A.  I  think  I  asked  him  some  advice  re- 
specting my  rights  and  duties  as  to  the  ad- 
ministration  if  the  estate. 
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Mr.  WEBSTER.  Did  you  ask  him  about 
some  estate  in  New-York  ? 

A.  Yes — I  asked  the  judge  what  to  do 
about  it.  and  he  gave  me  his  advice. 

Mr.  HOAR.  Was  the  judge  going  out? 
was  his  chaise  harnessed  ? 

A.  Yes,  the  judge  had  his  horse  ready 
tackled  to  go  somewhere,  and  he  waited  at 
my  urgent  request.  He  was  detained  as 
much  as  two  hours. 

Q.    Did  the  judge  prepare  all  your  papers? 

A.     I  bdieve  I  carried  my  bond  executed. 

Q.    Did  he  prepare  all  the  others  ? 

A.    Yes,  and  took  copies  of  some. 

Q.    How  much  did  you  pay  ? 

A.    Six  dollars. 

Mr.  F  A.Y.  Was  this  allowed  in  your  ad- 
ministration account  ? 

A.    Yes. 

Q,.    Did  you  pay  nothing  more. 

A.    No. 

Q,.  Was  it  a  great  saving  of  expense  to 
do  the  business  at  Groton  ? 

A.    Yes,  it  was  a  saving  of  several  dollars. 

Q.  Did  this  six  dollars  include  pay  for 
advice  ? 

A.  I  supposed  it  did,  as  I  expected  to  pay 
reasonably  for  the  advice,  and  I  paid  nothing 
else — I  considered  the  charge  a  reasonable 
one. 

Mr.  WEBSTER.  If  you  expected  to 
pay,  whence  does  your  dissatisfaction  arise  ? 

A.    I  have  no  dissatisfaction. 

Q.     Have  you  never  complained  ? 

A.     Never. 

Mr.  FAY.  Was  the  six  dollars  charged 
in  one  item  ? 

A.    Yes. 

Mr.  FAY  remarked  that  in  the  account 
settled,  it  was  all  charged  as  "  probate  fees." 

Mr.  HOAR.  Do  you  recollect  any  con- 
versation abxit  a  charge  for  advice  ? 

A.  Nothing  was  said  at  the  time, or  at  any 
other  time,  what  part  was  for  fees,  and  what 
for  advice. 

.  Q,-     Was   the  advice   given,  such  as   you 
would  have  been  obliged  to  ask  ofsome  one  ? 

A.  Yes — I  was  uninformed  respecting 
mv  duties  as  an  administrator. 

ISAAC  FISKE  examined  again, 

Q.  by  a  member  of  the  court.  Did 
Judge  Prescott  pay  over  to  the  register  any 
different  sum  for  his  fees,  when  business  was 
transacted  at  his  own  office,  from  what  he  did 
when  business  was  done  at  regular  courts? 

A-  The  same  fees  were  paid  to  me  as  at 
the  regular  courts  :  the  labour  is  the  same. 

Q.  by  a  member  of  the  court.  What 
would  be  thp  usual  fees  for  granting  adminis- 
tration in  this  case  ? 

A.     #3.60,  where  there  is  no  dispute. 

M;;.  SHAW.      How   do  ill 
the/register  from  these  special  courts  ? 

A.  The  judge  generally  brings  them  to 
i.'he  next  probate  court.     They   are    recorded 


papers  get  to 


just  as  if  the  business  was  done  at  a  regular 
court. 

The  court  adjourned  to  9  o'clock  tomorrow 
morning. 

HOUSE  OF  REPRESENTATIVES. 

WEDNESDAY,  APRIL  18. 

At  11  o'clock  a  message  from  the.  Honor- 
able Senate  was  delivered  by  the  Honorable 
Mr.  Welles,  informing  the  House,  that  they 
were  about  to  resolve  themselves  into  a  Court 
of  Impeachment  to  proceed  in  the  trial  of 
the  articles  of  Impeachment  exhibited  against 
the  Honorable  Judge  Prescott.  The  House 
after  having  despatched  a  message  announ- 
cing that  they  were  ready  to  give  their  at- 
tendance, proceeded  to  the  Senate  Cham- 
ber. 

After  the  proceedings  which  were  there 
had  were  completed,  the  Members  of  the 
House  returned  to  the  Representatives' 
Chamber. 

Mr.  KING  laid  before  the  House  the  an- 
swer of  the  Respondent,  which  was  read 
from  the  Chair  by  its  title. 

Mr.  KING  on  the  part  of  the  Managers 
reported  a  Replication  to  the  answer  of  the 
Respondent,  which  he  laid  upon  the  table, 
and  which  was  read.  On  motion  of  Mr. 
SAUNDERS  it  was  accepted  by  the  House, 
and  the  Managers  were  directed  to  present 
it  to  the  Court  of  Impeachment. 
AFTERNOON. 

The  House  being  informed  by  Message, 
delivered  by  the  Honorable  Mr.  Lyman  that 
the  Senate  were  ready  to  resolve  themselves 
intoa  Court  of  Impeachment,  and  to  proceed 
with  the  trial,  went  up  to  the  Senate  Cham- 
ber. After  the  proceedings  there  had,  they 
returned  to  their  Chamber  at  a  quarter  past 
3  o'clock,  and  adjourned. 

SENATE. 

THURSDAY,   APRIL  19. 

COURT  OF  IMPEACHMENT. 

Mr.  Tufts  was  sent  with  a  message  to 
inform  the"  House  of  Representatives  that  the 
Senate  was  about  to  resolve  itself  into  a 
Court  of  Impeachment.  Mr.  Saunders 
brought  an  answer  that  the  House  would  at- 
tend forthwith.  The  Speaker  and  six  of  the 
managers  came  in,  followed  by  other  mem- 
bers of  the  House. 

The  Court  was  opened  at  a  quarter  pa  it  9. 

The  Respondent  and  his  counsel  attended, 
and  the  Respondent  was  called. 

Mr.  FAY  said  the  managers  would  pro- 
ceed to  offer  evidence  in  support  of  the  5th 
article  of  impeachment. 

PETER  STEVENS  sworn. 

Mr.  FAY  read  from  the  records  of  th* 
probate  court,  a  letter  of  administration,  dat- 
ed June  21st,  1319,  granted  to  Lucy  Allen, 
upon  the  estate  of  her  husband,  Shobal  C. 
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Allen.     The  letter  was  not  countersigned  by 
the  register. 

Witness  testified,  that  on  the  21st  June, 
1819,  he  went  with  the  widow  Lucy  Allen  to 
Judge  Prescott's  office,  in  Groton,  to  obtain 
a  letter  of  administration  on  the  estate  of 
Shobal  C.  Allen.  A  letter  of  administration, 
warrant  of  appraisement,  and  order  of  notice 
were  received  ;  for  which  he  paid  the  judge 
$5.  On  the  31st  July  he  went  to  Judge 
Prescott's  office  agah»,  to  return  an  invento- 
ry, and  to  get  a  license  to  sell  personal  es- 
tate, and  paid  thejudge  $10. 

Mr.  DUTTON.    Was  that  all  you  got  ? 

A.  Yes ;  I  do  not  recollect  that  any  thing 
else  was  done. 

Mr.  FAY.  Was  no  allowance  made  to 
the  widow  at  that  time  ? 

A.  There  was  an  allowance  to  the  widow  ; 
I  am    not  able  to   say  whether  it  was  made 
then,  or  at  another  time.     On  the  21st  Feb.  I 
1820, 1  went  again,  and  earned  a  list  of  debt?, ! 
to  get  a  license  to  sell  real  estate.  The  judge  j 
said  the  list   of  debts   was  not  correct.     He 
gave  me  directions  how  to  make  it  out,  and 
gave  me  a  suitable  blank.     I  paid    him  #2.  I 
Nothing  more  was  done  at  this  time.     I  went  j 
afterwards  on  the  24th  March,  with  the  guar- 
dian, to  get   letters  of  guardianship  to  the 
children.     The  judge   made  out  three   let- 
ters of  guardianship  for  seven  i  hildren,  two 
over  fourteen  years  of  age,  for  each  of  which 
a  letter  was  taken,    and  five  under  fourteen, 
for  all  of  whom  one  letter  was  taken.     They 
were  charged  to  the  widow.  I  was  her  agent. 
I  got  at  the   same  time  a   license  to  sell  real 
estate,   and  a   commission  to  set  oft"  the  wi- 
dow's dower.    This  was  the  last  time  I  went. 

Q.  by  one  of  the  Managers.  Was  this 
all  that  was  done  ? 

A.     I  think  it  was. 

Q.     What  did  you  pay  ? 

A.  The  whole  amount  paid  was  $23,65. 
I  do  not  know  the  items. 

Q.  Was  all  this  done  at  the  Respondent's 
office  ? 

A.     Yes. 

Q.     Was  the  register  present  ? 

A.     No. 

Q.  Was  notice  given  beforehand  to  the 
judge,  when  yen  went  to  him  ? 

A.  I -think  there  was,  by  sending  him  a 
line,  that  he  might  be  found  at  home.  I  think 
no  no*ice  was  given  except  for  the  first  ap- 
plication. 

Q,.     Did  you  ask  for  a  bill  of  particulars? 

A.  When  I  got  through  the  business,  I 
asked  him  what  was  to  pay  ; — the  judge  gave 
me  the  gross  amount,  without  stating  the  par- 
ticulars. 

Mr.  DUTTON.  Who  was  appointed 
guardian  ? 

A.  William  A.  Bancroft.  He  was  pres- 
ent when  the  letters  of  guardianship  were 
granted. 


Q.  Were  these  all  the  times  you  attend- 
ed in  this  case  ? 

A.    Yes. 

ISAAC  FISKE  was  called  again  to  state 
what  would  be  the  usual  fees  in  this  case. 
He  stated  that  they  would  be  £32,10,  accord- 
ing to  the  papers  appearing  in  the  case.  It 
only  appeared  that  there  were  two  letters  of 
guardianship  ;  if  there  were  three,  a  further 
sum  of  #2,10  was  to  be  added  to  the  $32,10. 
The  whole  fees  charged  amounted  to  $40,65. 
The  fee-bill  did  not  provide  for  all  the  fees 
in  cases  of  administration,  guardianship,  he. 
— he  stated  the  customary  fees.  Mr.  F.  enu- 
merated all  the  papers  on  record  in  the  case 
of  Shobal  C.  Alien. 

Q.  by  a  member  of  the  court.  Has  it  been 
usual  to  expose  the  fee-bill  at  the  probate  of- 
fice, when  the  probate  court  is  in  session  ? 

A.  It  has  never  been  usual  to  expose  the 
fee-bill  in  any  other  way  than  in  a  book  that 
lies  on  the  table. 

Evidence  on  the  sixth  article. 

JONATHAN  LORING  sworn. 

The  witness  was  asked  to  relate  what  he 
knew  respecting  the  facts  charged  in  this  ar- 
ticle. 

Witness.  In  the  latter  part  of  1804.  I  ap- 
plied to  Judge  Prescott,  on  behalf  of  Mary 
Trowbridge,  for  a  petition  for  the  partition  of 
real  estate. 

Mr.  FAY.     Was  he  judge  at  that  time  ? 

A.  He  was.  He  prepared  the  petition 
and  the  other  necessary  papers,  and  appoint- 
ed commissioners  to  make  the  division. — 
When  the  commissioners  came  on,  Benjamin 
Champney,  attorney  for  Mrs.  Champney, 
wife  of  Francis  Champney,  was  asked  if  he 
would  take  the  real  estate.  He  refused.  I 
told  the  commissioners,  that  if  it  could  not 
be  divided,  Mary  Trowbridge  would  take  the 
whole.  It  was  thought  best  not  to  make  a 
division,  and  the  whole  was  set  off  bv  the 
commissioners  to  Mary  Trowbridge.  The 
other  part}'  became  dissatisfied,  and  the  thing 
was  continued  from  court  to  court,  through 
1805  until  Jan.  6th,  1806,  when  thejudge  was 
about  to  make  a  decree.  Benjamin  Champ- 
ney came  to  Groton  at  that  time,  having  ob- 
tained a  warranty  deed  to  himself  fioni  Fran- 
cis Champney  and  his  wife  of  her  half  of 
the  estate.  He  made  a  dee:(]  of  the  same  to 
me,  and  I  gave  securi'y  for  the  payment  of 
the  money,  and  so  the  matter  ended. 

Q.  Did  you  apply  (o  the  Respondent  as 
an  attorney  ? 

A.  I  told  the  judge  I  should  have  need  of 
counsel,  and  thejudge  told  me  he  should  ex- 
pect pay  as  an  attorney  ;  he  told  me  so  sev- 
eral times,  and  I  expected  and  was  willing  to 
pay  him  so.  At  one  time  he  told  me  lie 
should  charge  $50,  and  I  paid  it. 

Q.  When  did  you  first  applv  to  the  Res- 
pondent ? 
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-it  might  have  been  in 


A.     In  Dec.  180-1 
Jan.  11305. 

Q.  Are  you  sure  he  was  judge  of  pro- 
bate at  the  time  r 

A.     Yes. 

Mr.  WEBSTER.  Are  you  sure  you  ap- 
plied in  180 

A.  Yes,  J  aai  sure.  I  received  a  letter 
from  Champney,  dated  Dec.  19,  1804,  de- 
manding rent;  I  think  I  went  in  a  day  or 
two  a  lie  judge  lor  advice.     Within  a 

fortnight  the  Judge  appointed  commissioners. 
He  advised  n.ie  to  go  to  New  Ipswich,  to  see 
if  Mrs.  Champney  would  not  sell  nut.  I  went 
to  New  Ipswich  for  this  purpose,  but  Mrs. 
Champney  refused  to  sell.  Judge  Prescott 
then  granted  the  petition. 

Mr.  FAY.  Did  the  Respondent  state  to 
you  that  he  was  a  judge,  and  could  not  act  in 
the  business  as  counsel  ? 

A.     I  do  not  recollect  that  he  did. 

Mr.  DUTTON.  Did  the  Respondent  go 
to  New  Ipswich  ? 

A.     No,  I  went  myself. 

Q.  by  a  manager.  When  did  Champ- 
ney come  to  Groton  ? 

A.  On  the  6th  of  Jan.  1C06.  The  pro- 
bate court  sat  at  Cambridge.  The  commis- 
sioners had  made  their  return,  and  the  judge 
was  about  passing  a  decree  when  Champney 
came  down. 

Mr.  LELAND.  What  makes  you  re- 
collect that  you  applied  to  the  Respondent  in 
Dec.  1804.  ' 

A.     The  letter  of  1804. 

O.  by  a  manager.  Was  the  sum  of  $50 
paid  as  counsel  fees  ? 

A.     Yes,  I  paid  die  probate  fees  as  I  went 
along.     The  $50  was  in  addition. 
Cross-examimed. 

Mr.  HOAR.  When  did  you  apply  first  to 
Judge  prescott  for  advice  ? 

A.  Within  a  week  after  receiving  the  let- 
ter. 

Q.  Did  you  never  call  on  him  before 
von  received  the. letter  ? 

A.     No. 

Q.  Did  not  Mary  Trowbridge  call  on 
him  before  ? 

A.     I  do  not  think  she  did. 

Q.     Who  is  Mary  Trowbridge  ? 

A.  She  is  now  my  wife.  I  was  her  agent. 
I  then  expected  to  make  her  my  wife — which 
I  did  afterwards. 

Q,.  Did  Judge  Prescott  tell  you  he  should 
make  a  charge  as  attorney  or  counsel  ? 

A.  Me  told  me  several  limes  lie  should 
charge  separate. 

Q.    Were  all  the  papers  made  out  at  once  ? 

A.  f  do  not  recollect.  I  presume  ■vithin 
a  month — perhaps  within  a  fortnight  after 
the  receipt  of  the  letter.  We  went  about  it 
directly. 

Q.     Who  were  the  commissioners  ? 

A.    Esquire  Lawrence,  Esquire  Liule  and 


Esquire  Longley.  Esquire  Longley  refused  to 
serve,  and  I  then  went  to  Judge  Prescott, 
and  he  appointed  Dr.  Prescott,  who  did  serve. 
Q.  To  whom  did  the  commissioners  make 
return,  to  the  judge  or  to  Mary  Trowbridge  ? 
A.  They  made  a  little  sketch  of  a  verbal 
report  (witness  produces  it)  to  the  parties,  and 
afterwards  a  more  particular  report  to  the 
judge. 

Q.     Was  the  second  report  made  after  the 
difficulties  between  the  parties  ? 
A.  I  cannot  say. 

Mr.  BLAKE.  '  The  first  application  to  the 
judge  was  for  a   division  of  real  estate  ? 
A.     Yes. 

Q,-     How  long  was  it  pending  ? 
A.     From  1804  to  Jan.  1806. 
Mr.  WEBSTER.      Do   you,  or  do  you 
not  remember  that  Judge  Prescott,  in  some 
capacity  or  other,  went   with  Mr.  Champ- 
ney t©  New-Ipswich  on  this  business  ? 
A.     I  do  not  ;  1  believe  he  did  not. 
Q.     Which  was  the  eldest  sister  ? 
A.     Mrs.  Champney. 
Q.     Was  there  any  misunderstanding  be- 
fore between  the  two  sisters,  Mrs.  Champney 
and  31rs.  Luring  ? 

A.     Not  respecting  the  real  estate. 
Q.     Was  there  on  any  account? 
A.     There  might  be  some  difference. 
t£.     Were  they  on  good  terms  ? 
A.     I  do  not  know  that  they  were  not. 
Q.     Did  you  live  in  the  house  with  Mary 
Trowbridge  at  the  time? 
A.     Yes. 

Q_.     How  long  before  had  the  sisters  visit- 
ed each  other  ? 

A.     A    year   before,  Mary   went  to  New 
Ipswich  to  see  her  sister. 
Q_.     On  this  business  ? 
A.     No. 

Q.     How  do  you  know  ? 
A.     I  went  wilh  her. 
Q.     Weie  they  friendly  at  the  time  of  the 
division  ? 

A.     I   do    not   know   that    there  was  any 
coldness  between  them  respecting  the  estate. 
Q,.     Were  they  friendly  ? 
A.     Not  so  much  so  as  some. 
Q.     Had  not  the  Judge  been  applied  to  bv 
i  Mary  Trowbridge  before  you  applied  to  him  ? 
A.     No, 

Q..     How  do  you  know  ? 
A.     From  my    connexion    with    her,    I 
should  have  known  of  it. 
O.     What  connexion? 
A.     I  had  some  expectancy  of  making  a 
wife  on  her. 

Q.     When  yon  first  applied  to  the  Judge, 
did  he  tell  you  about  counsel  fees? 
A.     Yes. 

C>.     Did  you  always  expect  to  pay  them  ? 
A.     Yes.' 

Mr.    DUTTON.     Did    the    Respondent 
ever  intimate  to  you  that  there  was  any  dif- 
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Acuity  in  his  acting  in  the   case,  because  he 
was  a  Judge? 

A.     Not  that  I  recollect. 

Me.  WEBSTER  said  he  would  take  this 
opportunity  to  read  the  Commission  of  the 
Respondent  as  Judge  of  Probate.  It  was 
dated  the  1st  Feb.  1805,  and  the  oaths  were 
administered  to  him  on  the  1 9th  of  the  same 
month. 

Mr.  FAY  reads  the  petition  of  Mary  Trow- 
bridge for  partition,  dated  March  18th,  1805 
— the  decree  and  warrant  to  the  commis- 
sioners, dated  May  23d,  1805,  to  set  off  a 
moiety  of  the  estate  according  to  the  prayer 
of  the  petition.  In  the  mean  time  there  was 
an  order  of  notice. 

PRESIDENT.  Is  there  no  return  of  the 
warrant  on  the  record  ? 

Mr.  FAY.  None.  By  the  record  the 
process  seems  to  have  stopped  there. 

Evidence  on  the  seventh  article. 

Mr- WEBSTER  said  that  to  save  time, 
the  Respondent's  counsel  were  willing  to  ad- 
mit she  seventh  article  as  it  stands. 

Mr.  FAY  said  he  wished  to  call  a  witness 
to  prove  what  the  services  were,  to  which 
this  article  relates. 

Mr.  WEBSTER  objected.  He  said  the 
article  was  admitted.  If  the  counsel  for  the 
Commonwealth  were  not  satisfied  with  this 
admission,  then  they  expected  to  prove  some- 
thing that  was  not  stated  in  the  article,  and 
something  that  the  Respondent  was  not  call- 
ed upon  to  answer. 

Mr.  DUTTON.  We  propose  to  call  the 
witness  to  prove  what  the  advice  and  assist- 
ance was,  fur  which  the  Respondent  charged 
the  SI 5  mentioned  in  the  article.  We  think 
it  is  perfectly  competent  for  us  to  shew  that 
the  sum  was  received  extorsive!)'  for  services 
which  he  ought  to  have  rendered  as  Judge 
of  Probate  without  compensation,  or  that  if 
he  took  it  as  counsel, -he  took  five  times  as 
much  as  others  would  have  charged — that 
under  pretence  of  advice  and  assistance,  the 
gl 5  was  taken  corruptly  colore  officii.  The 
words  in  the  article,  "advice  and  assistance," 
fcc  are  quoted  from  the  Respondent  himself. 
We  quote  them,  meaning  to  shew  the  intent 
— the  corrupt  motive ;  and  we  submit  to  the 
Court,  that  we  have  a  right  to  go  into  this 
evidence, 

Mr.  WEBSTER.  As  this  motion  tren- 
ches directly  on  the  merits  of  the  case,  I 
must  ask  the  indulgence  of  this  Hon.  Court, 
to  make  a  few  remarks.  We  give  the  Hon. 
Managers  this  article  as  true.  I  confess  I 
am  not  a  little  surprised,  considering  the 
general  correctness  of  the  Hon.  Managers, 
and  the  legal  and  honorable  course  they  have 
pursued,  that  they  should  attempt  to  preju- 
dice the  Respondent  by  allegations  not  con- 
tained in  the  articles.  The  question  amounts 
to  this,  whether  they  may  charge  one  thing, 
and  prove  another  which  is  not  charged;     I 


do  not  advocate  the  proposition  that  this 
Hon.  Court  is  bound  by  all  the  rules  and 
forms  of  other  inferior  Courts,  but  I  do  con- 
tend that  the  Constitution  is  as  imperative 
on  this  Court  as  on  any  other,  where  it  de- 
clares, that  every  man's  offence  shall  be  de- 
scribed to  him  plainly,  substantially  and  for- 
mally. This  Court  is  a  criminal  Court;  its 
judgment  is  as  deep,  as  penal,  as  the  judg- 
ment of  any  Court.  It  does  not  take  away 
life,  but  it  takes  away  every  thing  that  makes 
life  worth  having.  You  take  away  not  only 
a  man's  propeity,  not  his  office  merely  ;  yen 
disfranchise  him,  you  dismember  him,  you 
turn  him  out  of  his  society,  you  disqualify 
him,  you  take  away  the  privilege  which  ev- 
ery citizen  enjoys,  of  holding  and  being 
elected  to  office  if  the  people  see  fit  to  choose 
him.  You  are  a  Court  of  criminal  juris- 
diction, and  are  bound  substantially  by  the 
universal,  fundamental  rules  of  justice,  by 
which  all  Courts  are  governed.  It  is  a  dic- 
tate of  natural  justice,  that  a  man  is  not  in 
any  Court  to  be  charged  with  one  thins;  ard 
tried  on  another.  If  the  Hon.  Managers  had 
preferred  this  article  against  the  Respondent 
in  a  Court  of  common  law,  and  the  Respon- 
dent had  demurred  to  it.  would  it  have  been 
pretended  that  they  could  call  on  a  witness  to 
give  a  coloring  to  the  article  ?  Here,  though 
the  form  is  different,  the  principle  is  the  same, 
It  is  impossible  to  admit  that  any  tiling  can 
be  proved  that  is  not  charged.  In  the  pres- 
ent case,  what  is  the  charge  ?  It  is  not  pre- 
tended in  it,  that  rhe  Respondent  took  im- 
proper fees  colore  officii;  he  is  not  come  pre- 
pared to  meet  such  a  charge.  It  is  not  sta- 
ted that  he  took  too  much  as  counsel.  But 
the  charge  is  that  he  rendered  services  as 
counsel  and  received  fees  for  them,  which  he 
allowed  in  the  account  of  the  administrator. 
This  we  admit,  and  we  are  prepared  to  de- 
fend it.  The  gentlemen  want  to  prove  that 
the  services  rendered  were  not  worth  so  much 
as  the  Respondent  received  for  them.  They 
wish  to  convince  your  Honors  that  ten  dol- 
lars and  a  half,  or  at  most  eleven  dollars, 
would  have  been  enough.  Thpy  are  going 
to  establish  a  new  charge.  They  have  not 
counted  upon  it.  The  evidence  is  to  intro- 
duce new  substantial  matter,  and  we  are 
bound  to  resist  its  admission. 

Mr.  SHAW  said  it  appeared  to  him,  that 
!  the  words  "  being  Judge,"  the  Respondent 
I  did  "unlawfully  and  corruptly  demand  and 
I  receive,"  fk.c.  constitute  the  ait  of  the  charge 
j  in  this  article.  The  admission  of  the  article 
i  does  not  admit  the  corruption,  and  the  ques- 
tion now  is,  whether  we  are  bcund  to  take  tl  e 
|  admission  viva  voce  of  the  Respondent's 
'counsel,  afier  issue  joined. 

Mr.  WHBSTER.     My  objection  is   not 
against  the  Hon.  Managers  proving  the  facts 
alleged  in  the  charge,  but  it  is  against  their 
||  proving  any  thing  mo  e. 
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SAMUEL  WHITING  sworn. 

Mr.  FAY  reads  the  7th  article  and  di- 
rects the  witness  to  state  what  he  knows  a- 
bout  it. 

Witness.  I  can  state  only  what  I  stated 
before  the  House  of  Representatives.  I  was 
guardian  of  five  minors,  children  of  Benja- 
min Baldwin  of  Billerica,  and  went  to  Con- 
cord— 

Mr.  HOAR  interrupts  the  witness,  and 
objects, that  the  Hon.  Managers  were  already 
bringing  in  facts  not  alleged  ;  as  nothing 
was  said  in  the  article  about  the  number  of 
the  wards  ;  and  even  that  ought  not  now  to 
be  stated. 

Mr.  BLAKE.  There  is  no  intimation  in 
the  article  »hat  any  letter  of  guardianship 
was  ever  granted ;  and  that  very  omission 
was  one  reason  why  we  considered  it  safe  to 
admit  the  article  as  it  stands. 

Q.  by  Mr.  FAY.  Did  you  settle  an  ac- 
count as  guardian  ? 

A.  I  brought  my  accounts  to  the  Judge, 
and  he  told  me  they  were  informal.  I  ask- 
ed him  to  put  them  right. 

Q..     What  did  he  then  do  for  you  ? 

Mr.  WEBSTER.  That  is  the  very  thing 
we  object  to. 

Q.     Did  he  give  you  directions — 

Mr.  WEBSTER.     No,  sir,  I  object. 

Mr.  DUTTON.  What  were  the  services 
rendered  ?  I  think  we  have  a  right  to  ask  the 
question. 

Mr.  HOAR.  Our  objection,  may  it  please 
the  Court,  is  not  to  the  form  ;  it  is  substan- 
tial. The  Respondent  in  preparing  to  an- 
swer very  many  of  the  charges  brought  a- 
gairtst  him,  meets  with  this  real  difficulty — 
the  difficulty  of  ascertaining  what  were  the 
facts.  There  is  no  allegation  in  the  article 
of  the  particular  services  rendered  ;  and  here 
lies  the  difficulty  ;  that  it  is  impossible  to  find 
the  papers  necessary  to  enable  us  to  prepare 
an  answer  to  tiie  charge.  If  I  go  10  jhe 
Register  and  ask  of  what  wards  Samuel 
Whiting  was  guardian,  the  answer  is  he  does 
not  file  his  papers  by  the  name  of  the  guar- 
dian, but  by  that  of  the  ward.  The  name  of 
the  guardian  is  no  help  to  us;  and  as  that 
only  is  mentioned  in  the  article  it  would  be 
impossible  to  answer  the  allegation  in  a  year. 
This  difficulty  therefore  makes  it  proper  for 
*he  Respondent  to  stand  on  his  constitution- 
al and  legal  rights.  The  position  of  the 
Hon.  Managers,  if  pushed  to  its  full  length, 
would  amount  to  this,  that  the  House  of 
Representatives  might  make  a  general 
charge  of  misconduct  and  maladministra- 
tion, and  under  that  charge  commence  their 
inquiry  with  the  beginning  of  the  Respon- 
dent's administration,  and  go  into  an  inves- 
tigation of  the  whole  of  his  official  conduct; 
which  there  would  be  no  possibility  of  an- 
swering. It  becomes  necessary  therefore  to 
insist  that  the  charges  be   specific.     It  was 


observed  by  one  of  the  Hon.  Managers  that 
the  charge  against  the  Respondent  contained 
in  this  article  was  for  taking  fees  as  counsel 
for  services  which  he  should  have  rendered 
gratuitously  as  Judge.  We  find  nothing  of 
it.  We  pray  your  Honors  to  look  at  the  ar- 
ticle. It  contains  no  such  charge.  If  it 
does  the  Hon.  Managers  have  the  full  bene- 
fit of  it,  for  we  admit  it.  If  they  are  not  satisfi- 
ed with  that  let  them  prove  it ;  but  do  not  let 
them  prove  what  was  never  alleged.  We  asset  t 
that  it  is  matter  of  substance  that  we  should 
not  be  compelled  to  answer  any  thing  with 
which  v»e  are  not  substantially  charged.  The 
Respondent  must  certainly  be  admitted  to 
the  benefit  of  the  common  provision  in  the 
12th  article  of  our  Bill  of  Rights,  that  "no 
subject  thai]  be  held  to  answer  for  any  crime 
or  offence,  until  the  same  is  fully  and  plain- 
ly, substantially  and  formally  described  to 
him." 

Mr.  BLAKE.     The  7th  article,  if  it  char- 
ges any  crime  against  the  Respondent,  char- 
ges that  of  bribery — a  charge  of  a  high  and 
extraordinary  character.     If  any  form  of  al- 
legation   be   necessary    in    processes  of  im- 
peachment, the  form  of  this  article  is  clear- 
ly imperfect.     We  do  not  however  object  to 
the  defect  of  form,  but  of  substance.     The 
definition  of  bribery    is  "  when   a  judge,  or 
other  person  concerned  in  the  administration 
of  justice,  takes  any   undue  reward  to  influ- 
ence his  behaviour  in  office."  (4Blackstoae's 
Com.  1S9.)      If  there  be   any   allegation  in 
this  article  that  the  Respondent  has  received 
'  an  undue  reward  to  influence  his  behaviour 
in  office,'  we  have  had  the  temerity  to  admit 
it.     We  may  have  acted  unadvisedly  in  do- 
ing so.  But  we  can  perceive  no  such  charge  ; 
there  is  only  one  official  act  to  which  this  ar- 
ticle has  any  relation.      The   allegation  is, 
"  that  said  Prescott,  being  judge  as  aforesaid, 
at  a  probate  court  at  Concord,  in  said  coun- 
ty of  Middlesex,  on  the  7th  day  of  June,  A. 
D.  1815,  did  then  and  there  advise  one  Sam- 
uel Whiting,  in  and  about  the  settlement  of 
his  accounts   as  guardian  for  certain  wards, 
and  did  then   and  there,  as   the   attorney   of 
said  Whiting,  give    him  directions  therein." 
So  far  we  are  left  to  conjecture  eve.)  the  res- 
sidence   of    Samuel   Whiting.      Nothing  is 
said  of  any  application  there   for   letters   of 
guardianship.  There  is  nothing  to  show  that 
Samuel  Whiting  had  not  taken  out  adminis- 
tration  in  New-Hampshire   or  New-York  ; 
and  not  a  word  is  said  of  any  process  pend- 
ing before  the  Respondent  in  the  county   of 
Middlesex.     The   article  goes   on  to  state, 
"  that  the  said  Prescott  did  then  and  there, 
for  his  services  as  attorney  in   the  business 
aforesaid,  unlawfully  and  conuptly  demand 
and  receive  of  the  said  Whiting,  the  sum  of 
fifteen  dollars."     If  any  thing  is  here  charg- 
ed, it  is  the  taking  of  exorbitant  fees  as  coun- 
sel ;  for  the  case  is  not  alleged  to  have  been 
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within  the  jurisdiction  of  the  Respond  em's 
court.     If  that  means  any  offence,  it  means 
taking  unlawfully  ami  corruptly,  as  counsel 
or  attorney,  larger  fees  than  by   the  rules  of 
practice  he  ought  to  have  taken.     The  arti- 
cle proceeds  thus.  "  and  did  then  and  there, 
in  his  said  office  of  judge  as  aforesaid,  charge 
and   allow  in    the  account  of  said  Whiting, 
with  his  said  wards,  said  sum  of  fifteen  dol- 
lars, for  advice  and  assistance  about  prepar- 
ing   this  and   other   accounts   and  papers." 
Here    is  the   substance   of  the  charge — the 
only  fact  alleged  which  it  is  important  to  con- 
sider.    We  find  that  there  was  at  some  time 
or  other  a  guardianship  account  commenced. 
When — we  are  left  entirely  at  a  loss  to  con- 
jecture.    It  may  have  been  long  anterior  to 
the  Respondent's   appointment  to  the  office  | 
of  Judge.     The  only  thing  to  be  considered  i 
then  is  whether  this  charge  as  counsel  was  a  j 
reasonable  charge.  Here  was  an  account  un- 
settled ;  as  judge  he  was  to  adjudicate  upon 
it — and  of   course  if  the   counsel    fee  there 
charged  was  reasonable — it  was  not  his  priv- 
ilege, but  his  duty   to   allow   it.      Nothing  is 
hinted    in    the  article  of  any  impropriety  in 
his  conduct  as  judge — nothing  that  has  any 
relation  whatever  to  his  offieial  duties — un- 
less it  be    what  is   contained  in  those  three 
last  lines.     We  submit  the  question  therefore 
to  the  honourable  court,  whether  it  is  proper 
upon  a  charge  of  misconduct  and  maladmin- 
istration in  office  as  judge,  to  examine  the 
witness  as  to  the   services  for  which    fees 
w .-re  taken  by  the  Respondent  as  counsel ;  or 
whether  any  facts  are  to  be  admitted  in  evi- 
dence which  are  uot  substantially  alleged. 

Mr.  SHAW.  It  would  appear  from  the 
remarks  of  the  Respondent's  counsel,  that 
the  learned  gentlemen  were  arguing  a  special 
demurrer.  We  have  not  indeed  the  benefit 
of  many  precedents  to  guide  us  ;  but  we 
know  that  this  court  is  vested  by  the  consti- 
tution with  the  power  of  trying  and  deciding 
questions  of  impeachment  for  misconduct 
and  maladministration  in  office,  and  it  must 
necessarily  have  the  privilege  of  prescribing 
its  own  rules.  I  readily  admit  in  its  full 
force  that  constitutional  provision  of  our  bill 
of  rights,  which  has  been  insisted  upon  by 
the  learned  counsel  for  the  Respondent.  I 
agree  that  no  citizen  or  subject  of  this  Com- 
monwealth can  be  convicted  of  a  crime  which 
has  never  been  alleged  against  him,  and  that 
his  offence  must  be  so  specifically  described, 
that  he  shall  be  able  to  answer  it ;  and  I  ask 
your  honours  whether  thin  article  does  not 
import  a  specific  charge?  It  accuses  the  Res- 
pondent geneially  of  misconduct  and  mal- 
administration as  judge:  and  under  that  head 
specifies  a  particular  act  done  at  a  particular 
time,  when  he  was  in  fact  judge.  Is  it  further 
necessary  in  order  to  fix  upon  him  the  charge 
of  official  misconduct  to  state  when  he  wan 
made  judge  ?  or  i«  it  notaijeudv  sufficiently  i 


implied  that  the  offence  complained  of  was 
committed  while  in  office  ?  It  is  alleged  that 
the  advice  given  was  at  a  probate  court  ;  that 
Samuel  Whiting  to  whom  it  was  given  then 
acted  as  guardian  ;  and  it  is  then  distinctly 
alleged   that     the   account   containing   that 
charge   for  advice  was  allowed  by  the  Res- 
pondent at  a  probate  court.     This  sureiy  tak- 
en togethei  does  substantially  allege  that  the 
Respondent  did,  as  judge  of  probate,  and  un- 
der colour  of  his  office,  unlawfully  and  cor- 
ruptly  demand  and  receive  of  the  said  Whit- 
ing, the  sum  there  mentioned.     But  we  con- 
tend now  as  before,  that  the  words  '  unlaw- 
fully and  corruptly'   are   the  very  git  of  the 
accusation— the  essence  of  the  chaige.     It  is 
not   necessary    to  set  forth  in    the  allegation 
the  evidence  by  which  it   is  to  be  supported. 
But  having  alleged   a  particular  act  to  have 
been  done  unlaw  fully  and  coiruptly,  the  Res- 
pondent is   bound  either  to  plead  not  guilty, 
or  to  demur.     He   has   done  neither.  In  his 
answer  he  has  made  a  general  denial  of  the 
charge,  and    now   tenders   an    admission  of 
the   facts.     Here   is  an    ofl>nce  charged — 
time,  place  and  circumstance  sufficiently  des- 
cribed— on  a  certain  day — at  a  ceilaiu   pro- 
bate court,  when  it  must  be  presumed  he  was 
the  presiding  judge — fees  taken  as   counsel, 
and  afterwards  ia  the  guardian's  account  al- 
lowed as  judge  ; — and  is  it  not  competent  for 
us  to  show  that  this  was   done   wilfully  aid 
corruptly  ?  Is  the   witness  not  to   be  asked 
what  sums  he  paid,  and  for  what  services,  in 
order  to  ascertain  the  degree  of  corruption  ? 
I    had   not  anticipated   this    objection,   and 
therefore  have  not  prepared  my>elf  with  au- 
thorities to  meet  it.     Bat  I  recollect  the  case 
of  Lord  Chancellor  Bacon,  who  made  a  gen- 
eral  answer   of  not  guilty,  and   then  upon 
trial  admitted  the  facts.      A  special  commis- 
sion   was   notwithstanding  appointed   to  in- 
quire into  the   truth  of  the  charge,  and   he 
was   called   upon  to  show  that  the  admitted 
facts  were  not  done  wilfully  and  corruptly. 
He  was  called  upon  to  show  that  there   was 
no  offence.     Here  the  case  seems  to  be  pre- 
cisely similar,  and  if  the  article  under   con- 
sideration does   give  in  form  and  substance 
sufficient  notice  of  the  nature  «f  :he  charge, 
we  must  be  allowed  to  go   into  evidence  to 
shew  the  corruption,  which   the  Respondent 
will  be  bound  to  rebut. 

Mr.  WEBSTER.  The  counsel  for  the 
prosecution  have  misunderstood  our  objec- 
tion. It  is  true  the  learned  manager  has 
made  a  very  good  argument  to  show  that  the 
||  article  does  contain  a  charge.  And  if  it 
does  we  admit  it.  We  admit  all  that  is  the.e 
stated.  What  effect  this  admission  is  to  ha-  • 
we  shall  see  afterwards. 

The  learned  manager  has  not  been  able  to 
shew  any  precedent  for  this,  extraordinary 
proceeding,  although  h°  hss  gone  b  ck  al- 
most thite  hundred  years  to  the  time  tg£Lord 
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Chancellor  Bacon.     But   his  was  entirely  a 
different  case.   Lord  Bacon  did  not  admit  tlie 
whole  charge,  but  made  a  special   answer, 
denying  part  uod  admitting  part.    We  admit 
the  whole  Tact,  and    all  the  legal  inferences 
from  that  fact.      The    authorities    upon  this 
point  are,  that  if  the  facts  alleged  be  insuffi- 
cient, the  party  ac  cused   is  to   have  the    lull 
benefit   of    it    on    the  geueial    issue   guilty 
or    not  guilty-       In  Lord    Melville's    case 
all    the   facts  of   the  several   charges    were 
admitted,  and  the  accused  was  acquitted  on 
the  ground  of  their  insufficiency.     And  so  it 
was  it:  Judge   Chase's    trial.      1   insist  that 
these    honourable   gentlemen  have  no  right 
to  prove  any  thing  not  alleged  ; — no  right  to 
introduce  new  facts — no  right  to  make  char- 
ges.    They  are  not  the  Commonwealth  ;  — 
they  are  not  the  House  of  Representatives. 
They  are  the  mere   mamigeis  appointed  by 
that  House,  to  conduct  the  prosecution  on 
the  articles  here  exhibited.    This  is  to  all  in- 
tents and  purposes  an   indictment — brought 
tafore  the  court — and  Mr.  Attorney  is   not 
now  to  amend  it.     I    protest  now    and  ever 
against   any   enlargement  of  these  articles, 
directly  or  indirectly — I  shall  resist  to  the  ex- 
tent of  iny    abilities,   the   admission  of  any 
fact  not  distinctly  alleged.     We   stand  upon 
the  law  and  the  constitution  in  this  objection, 
and  I  insist  that  there  is  no  allegation   what- 
ever, that  the  Respondent  took  lees  of  office 
as  counsel.    If  there  be,  we  have  admitted  it. 
I    prav    the  judgment   of  this  honourable 
couri,  whether  the  question  put   to   the  wit- 
ness shall  be  answered.     We  may  havs  been 
rash    in  admitting  this   article. — Be  it  so. — 
The  peril  is  on  us.     If  the  article  stands  suf- 
ficient and  effectual,  let  the  Respondent  suf- 
fer judgment  upon  it. 

The  President  then  put  the  question  to  the 
court.  Shall  the  managers  ask  the  witness 
what  stuns  were  paid  in  this  case,  and  what 
services  they  were  paid  for  ? 

It  was  decided  as  follows,  by  yeas  and  nays. 
Yeas — Messrs.  Thomas,  Doolittle,  Ran- 
toul,  Wrhittemore.  Sullivan,  Eastman,  Allen, 
Reynolds,  Tufts,  Pwight,  Parker,  Lyman, 
Gardner,  Hyde,  Hunnewell,  Pickman,  Bart- 
lett,  Brooks,  Varnmn — 19. 

Nays — Messis.  Bourne,  Ruggles,  Moseley, 
Bigelow,  Welles— 5. 

Mr.  FAY  then  directed  the  witness  to  state 
what  the  judge  did  for  h.m. 

Witness.  I  carried  my  accounts  of  guar- 
dianship to  the  judge  ;  he  said  they  would 
not  answer,  not  being  in  proper  form,  and 
gave  me  directions  how  to  put  them  right,  and 
for  this  I  paid  him  $15  ;  but  in  the  account  al- 
lowed, it  did  not  say  to  whom  the  money  was 
paid,  but  only  so  much  for  advice  and  assis- 
tance. The  judge  wrote  the  head  of  one  ac- 
count,  and  did  a  little  more  to  it,  and  then  I 
went  on  with  it — and  then  I  believe  he  wrote 
fcbts  head- of  one  other,  and  I  copied  the  rwst 


from  this.  It  was  a  pretty  long  business — 
took  about  two  days,  but  it  all  related  to  tire 
founs  of  these  accounts,  and  I  did  the  chief 
of  the  writing  myself,  after  I  had  got  my  di- 
rections from  him. 

Q.  by  Mr.  FAY.  What  is  the  last  charge 
against  your  wards  in  the  general  account  al- 
lowed ? 

A.  "  To  advice  and  assistance  about 
preparing  this  and  other  accounts  and  papers, 
#15." 

Mr.  FAY.  Now  please  to  state  precisely 
what  those  accounts  and  papers  were,  and 
what  the  judge  did  about  them. 

Witness.  This  is  a  certified  copy  of  the 
account  allowed  ;  which  was  my  general  ac- 
count of  guardianship  in  which  this  charge  of 
$15  was  put ;  and  besides  this  I  had  a  special 
account  against  each  ward.  (Account  ex- 
hibited.) The  other  writings  meant  in  that 
charge  about  which  advice  was  given,  were 
my  five  special  accounts  of  guardianship. 
The  Judge  wrote  a  form  of  caption  upon 
•ne  of  them,  and  I  copied  it  into  the  others. 
The  Judge  did,  however,  considerable  about 
the  business,  as  I  was  quite  ignorant  of  such 
affairs,  and  had  to  ask  a  great  many  ques- 
tions; and  was  there  engaged  about  it  the 
best  part  of  two  days. 

Q.  by  Mr.  FAY.  Did  that  charge  of  $1 5 
relate  to  the  form  of  these  accounts  merely  ? 

A.  I  don't  recollect  any  other  account, 
and  I  paid  the  $15  supposing  it  to  be  fortius. 
But  it  kept  me  two  days  at  work,  and  I  had 
to  go  and  ask  the  Judge  about  it  several 
times. 

Cross  examined. 

Q.  by  Mr.  WEBSTER.  You  were  guar- 
dian to  five  minors,  were  you  ? 

A.     I  was. 

Q.  And  you  had  put  all  your  guardian- 
ship accounts  into  One  ? 

A.  I  had — and  it  was  a  pretty  long  one 
too — as  much  as  a  third  of  a  quite  of  paper. 

Q,.  And  the  Judge  told  you  it  would  nev- 
er do  so — that  you  ought  to  make  up  your 
account  against  each  ward  separately  ? 

A.  Yes,  he  told  me  so  and  1  became  con- 
vinced it  was  correct,  because  I  had  spent 
more  for  some  of  the  wards  than  I  had  for 
others. 

j      Q,.     And  you  then  made  one  general  ac- 
count and  five  special  ones  ? 

A.     I  did. 

Q.  And  the  Judge  showed  you  how  the 
separation  was  to  be  made? 

A.     Yes. 

Q.  And  the  account  to  be  so  separated 
was  a  very  long  one  ? 

A.  There  was  a  large  mass  of  paper* — 
for  1  had  kept  a  very  particular  account  with 
each  of  my  wards — only  I  had  put  'em  all 
into  one  ;  there  was  as  much  as  a  third  of  a 
quire  which  1  had  stitched  into  a  book, 

Q.    Could  yo»  havft" separated  these  ae- 


counts  props  !y    without  the  assistance 
counseir 
A.     No. 

Q.     Did  the  Judge  assist  you   in  making 
the  calculations  ? 
A.     He  did. 

Q.  And  he  was  occupied  about  the  busi- 
ness at  times  for  the  best  part  of  two  days 
you  say  ? 

A.     Yes,  it  took  me  two  d^ys  to  finish  it. 
Q.     And  during  those  two  days  you    fre- 
quently consulted  him  how  to  proceed  ? 
A.    Yes  I  did. 

Q.     And  for  all  this  he  charged  you  $15  ? 
A.     Yes. 

Q.  Well,  did  you  think  that  very  unrea- 
sonable ? 

A.  Why  I  thought  it  was  pretty  good 
pay — but  I  didn't  know  as  it  was  more  than 
any  other  professional  character  would 
charge. 

Q.  How  much  did  the  Judge  write  him- 
self ? 

A.  He  wrote  the  heading  to  two  tf  the 
accounts. 

Q.  Did  he  not  write  a  considerable  part 
of  some  of  the  accounts  themselves  ? 

A.  He  wrote  a  good  deal  of  the  general 
account. 

Q.  Did  you  make  any  objection  t#  his 
charge  ? 

A.  No  I  didn't  object.  I  didn't  know 
whether  it  wa-  right  or  wrong,  and  I  suppos- 
ed I  should  have  to  pay. 

Q.  by  Mr.  DUTTON.    Did  Judge  Pres- 
cott  tell  you  he  should  charge  counsel  fees? 
A.     No. 

Q.  Did  you  suppose  you  were  consulting 
Judge  Prescott  as  a  lawyer  or  merely  asking 
him  as  Judge  ? 

A.  It  never  passed  my  mind  that  I  was 
applying  to  him  as  a  lawyer.  In  fact  I  didn't 
think  about  it,  for  I  knew  nothing  about  such 
services,  or  what  was  usually  charged  for 
them.  I  wanted  advice,  and  could  not  get 
along  without  it ;  and  I  applied  to  the  Judge 
because  I  « as  ignorant,  and  I  supposed  he 
knew. 

Q.  by  Mr.  FAY.  Where  was  this  advice 
and  direction  given  ? 

A.  It  was  all  done  in  open  Court,  while 
the  business  of  the  Court  was  going  on. 

Q  by  Mr.  WEBSTER.  Are  there  stated 
hours  for  the  sitting   of  ihc  Probate  Ceurt? 

A.  No.  The  Judge  does  business  at  all 
hours  till  the  Court  is  over. 

Q.  by  Mr.  HOAR.  Did  you  talk  with 
the  Judge  out  of  Court  at  different  times  a- 
hout  this  business  ? 

A.  No,  I  don't  know  that  I  ever  said  a 
word  to  hiin  about  it  except  in  Court. 

Q.  Are  these  the  accounts  you  speak  of? 
(Showing  witness  certain  papers.) 

A.     They  are. 

Mr.  HOAR.     I  s*-ill  thank   you   t*   point 
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out  what  is  in  the  Judge's  hand  wiiting,  and 
what  is  your  own. 

Witness  points  out  a  considerable  part  of 
each  account  as  in  the  Respondent's  hand 
writing. 

Q.  The  Judge  made  the  division  of  the 
estate,  did  he? 

A.  Yes,  he  made  the  division  of  the  es- 
tate, which  was  about  $3000,  and  cast  inter- 
est upon  it. 

Q.  by  the  Court.    At  what  time  did  Judge 
Prescott  irsl  state  to  you  he  should  charge 
fees  as  counsel  ? 
A.     He  never  did  state  it. 
Q,.     When  did  you  pay  the  $15  ? 
A.     On  the  second   day  after  the  Court 
had  adjourned. 

Q.   by  Managers.    You  paid  the  Probate 
foes  besides — did  you  not  ? 
A.     I  did. 

Q,.  by  Mr.  HOAR.  Upon  what  occasions 
did  you  go  to  the  Juds;e  for  assistance? 

A.  Whenever  I  found  any  difficulty  a- 
bout  progressing  with  the  accounts,  which 
happened  pretty  often  ;  because  the  five 
accounts  were  all  mixed  up  together,  and 
the  Judge  had  a  good  deal  to  do  in  refer- 
ring the  items  to  the  several  particular  ac- 
counts, which  I  then  made  out  by  his  direc- 
tion for  each  minor,  besides  a  general  ac- 
count against  the  estate. 

Mr.  WEBSTER.  You  find  now  upon 
examining  the  accounts  that  the  Judge  did 
more  about  them  than  you  supposed  ? 

A.  Yes,  more  than  I  thought  for  and 
more  than  I  stated  at  first.  I  thought  there 
was  nothing  but  the  heading  and  the  charge 
for  his  fees  at  the  bottom  done  by  him.  But 
the  Judge  must  have  examined  the  business 
pre.tty  minutely.  I  should  think  lie  wrote 
about  a  third  or  a  half. 

Q.  by  Managers.  Was  the  sum  you 
paid  the  Judge  inserted  by  him  in  the  general 
account  ? 

A.  Yes,  the  minute  at  the  foot  of  the  ac- 
count is  in  Judge  Prescott's  hand  writing 
"  for  advice  and  assistance  about  preparing; 
this  and  other  accounts  and  papers  $15  ;'' 
»nd  then  for  "  Probate  fees  $2,25." 

Q.  by  Mr.  HOAR.  The  Judge  examin- 
ed the  account  very  minutely  as  you  now 
recollect,  did  he  ? 

A.  Yes — 1  believe  he  saw  into  the  foun- 
dation of  the  charges,  and  made  them  cor- 
rect. 

Q.     Could  you  not  have  gone  on  without 
the  Judge's   help  in  examining  an^l  dividing 
these  accounts  among  the  wards  ? 
A.     No. 

Q,.     Did   you  charge  each  of  your  wards 
alike  at  first? 
A.     No. 

Q.  Do  you  reObllect  any  of  the  particu- 
lar corrections  which  the  Judge  made  for 
you  ? 
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A.  I  recollect  the  administrator  of  the 
estate  put  a  mortgage  into  my  hands,  to  get 
the  interest  paid  upon  it,  and  I  had  charged 
myself  with  it  in  my  guardianship  account; 
but  the  Judge  said  1  had  nothing  to  do  with 
struck 


rhaige.  I  held  a  note  against  the  estate  ;  ihe 
judge  examined  it,  and  cast  the  interest — he 
also  examined  my  account  against  the  estate, 
to  see  if  it  was  right.  The  account  was  cor- 
rect and  was  allowed. 

Q.     Did   every  thing  pass    in    common 
form  ? 

A.     I  think  so. 

Q.     Did  you  ask  for  any  professional  ad- 
vice ? 

Mr.  WEBSTER  objected  to  the  question. 
He  said  that  it  was  with  great  reluctance 
that  he  addressed  the  honourable  court  on  a 
subject  which  had  a  bearing  on  their  late  de- 
cision. We  before  objected  to  the  managers 
proving  that  which  was  not  stated  in  the  ar- 
ticles. It  has  been  decided,  and  is  now  law, 
that  they  may  give  evidence  of  what  was  not 
charged.  We  now  object  to  their  contradict- 
ing what  they  have  alleged.  It  appears  on 
the  face  of  the  article,  that,  the  two  dollars 
were  given  for  professional  advice  ;  is  it 
competent  for  them  to  show  that  no  profes- 
sional advice  was  given,  and  so  no  money 
paid  for  professional  advice,  but  that  the  two 
dollars  were  a  gratuity  to  the  judge  ?  They 
allege  that  protessional  advice  was  given,  and 
we  admit  it,  and  are  prepared  to  maintain  the 
propriety  of  giving  adviee.  If  the  mana- 
gers are  not  holden  to  what  they  have  charged 
I  had  as  lief  burn  all  the  articles,  and  go  upon 
the  general  impression  of  the  court,  in  re- 
spect to  the  Respondent's  guilt  or  innocence. 
There  might  as  well  be  one  single  general 
charge  of  maladministration  and  misdemea- 
nor, and  the  managers  be  allowed  to  examine 
into  all  the  Respondent's  official  conduct  for 
sixteen  yeais,  and  to  find  and  prove  faults 
i  never  before  heard  of. 

A  slight   discussion   ensued   between  the 
|  managers   and  the   counsel  for  the  Respon- 
dent, but  no  qttes'ion  was  taken  by  the  court. 
The  witness  however  answered  that  the  Res- 
pondent gave  him  no  professional  advice. 
Cross-examined. 
Q.     by  Mr.  HOAR.     Was  the   estate  of 
Hopkins  insolvent  ? 
A.     Yes. 

Were  yon  a  creditor  of  the  estate  ? 
Yes. 

Was  your  claim  allowed  ? 
Yes. 

Was  it  necessary  to  apply  to  the  judge 
to  have  your  claim  added   to  those  allowed 
by  the  commissioner  ? 
A.     Yes. 

Q.    "Who  drew  up  your  memorial  te  have 
it  allowed  ? 

A.     1  do  not  recollect  any  such  paper. 
Q.     Did  you  employ   any  counsel,  other 
than  the  judge,  to  draw  up  any  writing  about 
the  estate  ? 
A.     No. 

Mr.  HOAR  stated  that  if  the   managers 
except  to   add  the    last  I  had  produced  the  papers,  which  they  should 


that,  and  struck   it  out.     Another   mistake 
was  about  the  board  of  the  minors. 

Q.  How  long  was  your  account  when  it 
was  made  out  coriectly  ? 

A.  I  should  think  it  took  up  about  a 
quarter  of  a  quire  of  paper;  and  I  recollect, 
that  as  I  had  opened  a  separate  account  with 
each  watd  I  told  the  Judge  I  should  divide 
the  expense  of  his  help  among  them. 

Q.     And  the  Judge  charged  fur  all  he  had 
done  $3  apiece,  did  he  ? 
A.     He  did. 

Q.  Were  there  not  others  present  who  were 
concerned  in  the  settlement  of  the  estate  ? 
A.    Yes,  two  or  three. 
Q.     And  you  detained  them  there  or  they 
chose  to  stav  till  you  had  got  through  ? 
A.     Yes/ 

Mr.  WEBSTER.  You  say  you  thought 
it  prMty  good  pay,  when  the  Judge  charged 
you  gla.  but  when  did  you  first  become  dis- 
satisfied about  it  ? 

A.     I  never  was  dissatisfied. 
Q.     What  led  you  to  complain  thoH  ? 
A.     I  never  did — I    never   said  aay  thing 
about  it  till  I  was  called  before  the  commit- 
tee of  the  House  uf  Representatives. 

Q.  When  did  you  first  hear  there  was 
any  difficulty  about  it  ? 

A.  The  first  I  know  of  it  was  when  I  was 
Summoned  by  the  Deputy  Sheriff  to  go  be- 
fore the  General  Court.  He  asked  me  if  I 
would  attend  without  pay.  I  told  him  no-*- 
for  I  did  not  waul  to  go  tvith. 

Q.  Then  neither  you  nor  any  of  those 
interested  in  that  estate  ever  complained  ? 

A.     No — not   unless  it  wa?  Goodwin.     I 
flon^  know  but  he  complained  some. 
Q.     Who  was  Goodwin  ? 
A.     He  manied  one  of  the  wards. 
Evidence  on  the  8ih  article. 
JO- 1  AH  CROSBY  sworn. 
The  witness  produced  a  copy   of  an   ac- 
count, relating  to  the  estate  of  Samuel  Hop- 
kins.    He  testified  that  he  presented  it  to  the 
Respondent  for  settlement,  on  the  11th  Nov. 
1818.  at  a  piobate  court  at  Cambridge — that 
the  jttdae  added,    in  his  own   hand  writing, 
the  last  item  of  two  dollars,  which  was  paid 
l.im. 

Q.  on  the  part  of  the  managers,  Did  the 
judge  perform  any  unusual  set  vices  in  the 
settlement  of  the  account,  or  give  any  ad- 
vice ? 

A-  I  was  n«t  aware  that  he  did  any  thing 
unusual.  I  do  not  recollect  asking  any  ad- 
YJge  of  him. 

Q.  Did  lie  make  any  alteration  in  the 
ggcop,rjt  F 

j    .1.  l'\    !)i: 
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have  done,  it  would  have  appeared  that  the 
witness  was  a  commissioner  on  the  estate  of 
Hopkins.  If  a  creditor  is  a  commissioner, 
he  must  make  out  his  claim  before  tiie  judge, 
who  acts  as  a  commissioner  for  that  claim. 
A  memorial  is  presented  to  the  judge  to  have 
it  allowed  ;  and  this  paper  in  the  present 
case  was  drawn  up  by  the  judge. 

The  same  witness  was  about  to  be  examin- 
ed  bv  the   managers  in  relation  to  the  ninth 
article.    The  Respondent's  counsel  called  for 1 1 
the  record  of  administration  on  the  estate  6f 
Jonas  Kendall,  named  in   this  article.     Mr.  Jj 
Fiske  testified  that  he  had  searched  the  files 
of  the  probate  office,  and  found  no  such  case  [ 
Mr.  FAY  observed  that  there  was  a  mistake  jj 
in  the  christian  name  of  Kendall,   and    he'1 


Q.  And  in  consequence  yen  went  to  the 
judge  to  take  out  a  letter   of  administration, 

and  stated  the  circumstances  ? 

A.     Yes. 

l£.  by  the  court.  Did  you  apply  to  Judge 
Prescott  as  counsel,  or  had  you  other  coun- 
sel to  advise  you  ? 

A.  I  had  other  counsel,  and  went  lo  the 
judge  only  to  take  out  a  letter  of  administra- 
tion.    I  had  no  other  object. 

Q.  by  Respondent's  counsel.  What  ad- 
vice did  your  counsel  give  you  ? 

A.  He  advised  me  that  it  would  be  most 
prudent  to  take  out  a  letter  of  administration. 
The  judge  being  older,  I  thought  I  had  Letter 
take  his  advice. 

Q.     Was   the    gentleman    you   consulted 


would  pass  to  the  evidence  on  the  tenth  ar-||  very  young?  had  he  just  opened  an  office? 
tide,  unless  (he  Respondent's  counsel  would 
permit  them  to  amend.  Mr.  WEBSTER 
replied  that  their  admissions  had  been  held 
in  so  little  esteem  by  the  honourable  Mana- 
gers, that  they  could  not  admit  the  amend- 
ment. 

Evidence  on  the  tenth  article. 

The  Respondent's  counsel  said  they  would 
admit  this  article  ;  but  the  Managers  said  they 
preferred  proving  it. 

PETER  STEVENS  examined  again. 

Witness.  In  January  last  I  went  to  Judge 
Prescott's  office  at  Groton,  to  take  out  letters 
of  administration  on  my  father's  estate.  My 
father  died  something  like  a  year  before. 
There  were  but  two  heirs,  and  we  supposed 
it  would  not  be  necessary  to  take  out  letters 
of  administration.  Afterwards  I  found  there 
was  a  debt  against  the  estate,  which  I  did 
not  know  ol  ;  upon  which  judgment  was  re- 
covered against  me.  I  asked  advice  of  an 
attorney,  fearing  the  estate  was  insolvent, 
and  he  adlvised  me  to  take  out  a  letter  of  ad 
ministration.  I  went  to  the  judge  for  that 
purpose,  and  told  hint  the  circumstances.  I 
told  him  I  supposed  the  creditor  would  re- 
cover only  a  dividend,  if  I  took  out  a  letter 
of  administration.  He  said  he  thought  oth- 
erwise— that  if  a  judgment  had  been  recov- 
ered against  nie,  I  must  pay  the  whole  debt. 
He  said  it  would  cost  me  $20  or  £30,  to  take 
out  a  letter  of  administration — that  he  would 
give  me  one,  if  I  wanted  it,  but  he  thought 
I  had  better  not  take  one.  I  asked  his  ad- 
vice about  another  charge  on  the  estate  I 
concluded  not  t»  take  out  a  letter  ®f  admin- 
istration, and  asked  the  judge  what  was  to 
pay.  He  said  he  would  leave  it  to  me  pretty 
much.  I  was  standing  by  the  fire,  and  took 
out  of  tny  pocket-book  a  two  dollar  bill. 
The  judge  said  that  would  answer,  and  I  gave 
it  to  him. 

Cross-examined. 
Mr.  HOAR.     Certain  persons   had  sued 
y»u  as  executor  in  your  own  wrong,  and  judg- 
ment had  been  recovered  against  you  ? 
A.    Yes, 


A.     I  do  not  know.     He   had  been   only 
about  six  months  in  my  town. 

Evidence  on  the  eleventh  article. 

BENJAMIN  WYMAN  sworn. 

Witness.     In  April  1JJ18,  Mr.  Locke   ad- 
ministrator on  his   father's  estate,  applied  to 
me  to  make  out  his   second  account   of  ad- 
ministration.   He  brought  me  certain  papers, 
— his  vouchers.     I  made  out  the  account  as 
far  as  I  could  from   those   papers.     He  said 
that  somehow  he  "as  bad  a  thousand  dollars. 
I  said    I    could   not  tell  how  it  was.     I  told 
him  to  bting  his    fust  account.     1   looked  at  , 
the  first  account,  and   I    saw    the    difficulty. 
On  the  settlement  of  the    fust  account,  the 
judge    had    decreed   a    partial   distribution, 
among  the  widow  and  seven  heirs,  ordering 
the  administrator  to  pay  each  of  them  $1000, 
amounting  in  the  whole  to  $8000.     The  ad- 
ministrator and  the  rest  of  the  heirs,  made  an 
agreement    with    the   widow,  by    which  she 
was  to   receive  $2000.      The   administrator 
had    paid    $1000    tt>  each  of  the  heirs,  and 
$2000  to  the  widow,   so  that    he  paid   £"1000 
too  much.     We  were   both  puzzled  as  to  the 
proper  mode  of  rectifying  the  error.      i   told 
him  I  would  go  with  him  to  the  probate  court 
;  and  ask  'lie  judge's  advice.     The  judge  was 
accordingly  cunsulted  ;  he  spent   some  liin# 
'about  it,  and  mid  us  he   thought    Lock':  had 
better  petition  for  leave  to  retain   the  $1C0Q, 
,  in  the  second  account.      He   drew  a  petition. 
I  for  Locke  to  sign.     We  then  finished  the  ac- 
count, and  Locke  presented  it.    The  judge 
!said  it  was  worded   right,  and    allowed  it.     1 
was   sitting    between    the    judge   and  Lockf, 
land    the  judge  said,    •'  J  believe    Mr.  Loekfc 
[must  give  me,"  or  "  I    believe    I  must    have 
five  dollars  for  my  advice  and  assistance  in 
(this  business."     The  judge    handed  the  ac- 
count to   the  register  to  compute  the  legal 
fees  ,•  it  was  then  handed  back  to  the  judge, 
and  he   added    the    five  dollars  in   the  same 
line,  and  carried  it  out  with  the  office  fees — 
'making  I  diink  $12,06  in  the  whole.     [Wit- 
ness turned  to  the  account  and    read — "To 
paid  ofln.e  dues,  fcc.  $J2,8§."   -It  was  dated 
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S9th  April,  at  a  regular  probate  court  at  Wo- 
burn.] 

Cross-examined. 

Mr.  MOAR.  Was  there  any  difficulty 
among  the  heirs  about  this  settlement? 

A  None  at  al)  ;  they  all  certified  the 
account  for  allowance. 

Q.  You  never  heard  of  any  dissatisfac- 
tion ? 

A.    No,  they  were  perfectly  satisfied. 

Q.  What  was  the  reason  you  applied  to 
the  judge  ? 

A.  Because  I  did  not  know  how  to  word 
the  account  in  making  the  correction. 

Q  Has  the  judge  been  in  the  habft  of 
sending  persons  to  you  to  have  their  papers 
prepared  ? 

A.     Yes.  f>r  many  years. 

Q.  Has  tie  taken  pains  to  give  you  infor- 
mation as  to  the  proper  forms  and  mode  of 
preparing  them  ? 

A.  Yes,  he  has  given  me  a  great  deal  of 
advice  at  different  times  on  this  subject, which 
has  been  useful  to  myself  and  to  my  neigh- 
bours. He  has  sent  persons  to  me  to  have 
their  papers  made  out,  one  half  or  two  thhds 
pf  the  time  since  he  has  been  in  office. 

Evidence  on  the  twelfth  article. 

ALPHEUS  WAKE  sworn. 

Witness.  I  attended  at  a  probate  court  at 
Framingham,  the  latter  part  of  June,  1815, 
to  settle  an  account  as  guardian  of  one  Jo- 
tiiain  Breck,  a  person  nun  compos  mentis.  A 
few  days  before  the  court,  the  selectmen  met 
together  and  examined  my  account  ;  tiny 
were  satisfied  that  it  was  right,  and  certified 
that  it  was  just  and  reasonable.  I  went  over 
to  the  court,  and  Nathan  Grout,  one  ot  the 
selectmen  and  overseers  of  the  poor,  in 
Sherburne,  went  with  me.  It  was  just  at  the 
close  of  the  court,  and  very  few  people  were 
present,  when  I  gave  in  my  account  for  al- 
lowance. The  judge  took  the  account,  and 
seeing  Grout's  name,  and  he  being  present, 
the  judge  asked  him  if  it  was  reasonable, 
and  whether  it  ought  to  be  allowed.  Groul 
said  yr'S.  I  told  the  judge  I  had  vouchers. 
He  said  he  did  not  wish  to  examine  (Item, 
he  had  no  reason  to  dispute  the  account,  if 
the  selectmen  were  satisfied  with  it.  He 
asked  me  if  I  was  ready  to  swear  to  the  ac- 
count ;  I  told  him  yes,  and  then  swore  to  it. 
The  judge  sat  down  to  (he  table  and  went  to 
v>  riling.  Grout  and  myself  sat  together  near 
the  judge.  We  had  some  conversation  at  the 
table  about  the  estate  of  Breck.  It  appear- 
ed that  the  property  collected  was  almost 
spent.  I  talked  with  Grout  about  two  notes 
given  to  Breck,  by  two  persons  of  the  name 
of  Bridges,  and  another  given  by  my- 
self, for  some  real  estate,  which  were  to  be 
paid  upon  Breck's  wife  releasing  her  right  ot 
dower  ;  she  refused  to  sign  the  deed.  We 
talked  about  the  money  to  be  received  being 
secured,  so  that  it  might  be  expended  for  the 


benefit  of  the  family,  and  prevent  their  com- 
ing upon  the  town.  Grout  said  he  wished  the 
money  might  be  secured.  When  the  judge 
had  done  writing,  he  turned  himself  lotind 
to  us,  and  said  he  thought  he  could  put  us  in 
a  way  of  saving  the  meriey.  Grout  said  h« 
wished  he  would.  Then  the  judge  said  he 
wanted  the  facts  stated  to  him,  that  he  mieht 
understand  the  case.  Grout  began  to  siate 
them,  but  not  stating  them  correctly,  I  told 
him  he  was  not  right.  Grout  told  ine  to  go 
on  with  the  story  ;  w  hich  I  did,  and  finished 
it.  The  judge  considered  the  case,  and  ad- 
vised us  at  the  next  town  meeting  to  insert 
an  article  about  it  in  the  warrant,  and  that 
the  town  should  authorize  the  treasurer  to 
indemnify  the  Bridges  against  the  claim  of 
the  wife,  and  let  them  pay  their  notes.  The 
judge  demanded  $5  of  Grout  for  his  pay. 
Grout  objected  to  paying  it.  He  said  "  it  is  a 
little  tindured  with  probate  business, and  you 
are  not  entitled  to  any  fee."  The  judge  said 
to  him,  "  I'll  take  care  that  you  do  not  tine 
any  thing  out  (fine  again  in  this  way."  Grout 
went  down  stairs,  and  the  judge  followed  him. 
Shortly  after  I  went  down,  and  found  them 
in  conversation  together.  The  judge  took 
me  into  another  room.  He  there  says,  "  the 
old  man  was  a  little  too  old  forme  ;  you  have 
got  Breck's  property  in  your  hands,  you  must 
pay  n:e  the  #5."  I  objected,  because  I  did 
not  know  that  the  overseers  would  be  satisfi- 
ed to  allow  it  in  a  future  account.  He 
said  the  advice  was  worth  more  than  the 
amount  to  the  town.  He  said  if  I  would 
pay  ir,  he  would  go  up  stairs  and  get 
the.  account,  and  enter  it  on  the  account, 
and  the  selectmen  or  the  overseers  need 
know  nothing  about  it.  He  went  upstairs 
and  got  the  account  and  interlined  the 
charge  of  $5  in  his  own  hand-writing,  and  I 
paid  him  the  #5.  The  Judge  said  all  the 
papers  must  agree,  it  wont  do  to  have  the 
writings  clash  ;  give  me  ycur  certificate  out 
of  your  pocket.  He  took  the  certificate  of 
the  settlement  and  altered  the  foot  of  it  so  as 
to  agree  with  the  account,  and  said  it  all 
stands  fair  now. 

Mr.  FAY.  Did  the  judge  offer  to  give 
the  advice,  before  vou  applied  for  it? 

A.     Yes. 

Q.  Were  you  and  Grout  conversing  to- 
gether without  refeience  to  the  judge  ? 

A.  Yes.  The  judge  interrupted  us  and 
said  he  thought  he  could  instruct  us  in  what 
we  were  talking  about.  He  said  he  thought 
he  could,  he  did  not  say  that  he  could;  and 
then  Grcut  said  he  wished  he  would  if  he 
could. 

Q.  by  a  member  of  the  Court.  Was 
Grout  present  when  the  interlining  took 
place  ? 

A.     No. 

Mr.  FAY.     Was  it  in  the  Court  room  ? 

A.  No,  in  a  room  below.  The  judge 
iuked  me  to  go  to  that  loom. 
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Mr.  DUTTON.  Did  the  judge  propose 
to  you  to  go  up  stairs  and  alter  the  accotnt  ? 

A.  No,  he  said  he  would  go  up  stairs  and 
jet  the  account,  and  he  did,  and  the  inser- 
tion was  made  in  a  lower  room.  No  body 
was  present  but  us. 

Q.  by  a  Manager.  Did  he  call  you,  or 
you  him? 

A.     He  called  me. 

C£.  Whom  did  lie  mean  by  the  "old 
Man"? 

A.     I  supposed  he  meant  Grout. 

Q.     Did  you  see  the  certificate  altered  ? 

A.  Yes.  [The  certificate  of  balance 
was  produced,  in  which  the  amount  of  the  al- 
lowances was  altered  from  $713,57  to 
#713,57,  and  the  balance  in  the  guardian's 
hands,  from  $371,89  to  $366,89,] 

<£.     Where  was  the  Register  ? 

A.  I  do  not  know  where  he  was  at  this 
time. 

Cross-examined. 

Q.  by  Respondent's  counsel.  In  what 
did  Block's  property  consist  ? 

A.  In  three  notes  of  hand,  one  $g,iven  by 
myself  for  $200,  the  other  two  by  the  Bridg- 
es for  $98,67  and  $74,75. 

Q.     What  were  these  notes  given  for  ? 

A.  For  real  estate  bought  of  Breck  be- 
fore he  was  under  guardianship.  The  wife 
bad  not  joined  in  the  deed 'to  relinquish  her 
dower,  and  the  notes  were  made  payable 
when  she  did  relinquish  it. 

Q.     Was  Breck's  estate  nearly  expended  ? 

A.  Yos,  there  was  nothing  left  to  Breck 
except  these  notes,  and  the  family  were  like 
to  become  chargeable  upon  the  town. 

Q.     You  wanted  to  prevent  this  ? 

A.  Yes,  the  town  wanted  to  secure  the 
money  due  on  these  notes  ;  they  wanted  to 
know  how  they  could  avail  themselves  of 
this  property  to  help  support  the  family.  I 
was  willing  to  pay  my  note,  if  I  could  be  in- 
demnified against  the  claim  of  dower. 

Q.  And  the  judge  hearing  you  talking 
about  this,  told  you  he  could  put  you  in  the 
way  of  effecting  your  object  ? 

A.  Yes,  and  Grout  told  him  he  wished 
he  would  if  he  could.  The  judge  told  Grout 
to  state  the  facts  ;  he  made  a  mistake  and  I 
interrupted  him  to  correct  him,  and  then  I 
went  on  and  finished  the  statement. 

Q.  The  judge  told  yeu  to  have  a  town 
nesting  and  direct  the  treasurer  to  give  an 
indemnity  to  the  promisors  of  the  notes  ? 

A.     Yes. 

Q.     And  was  this  advice  followed  ? 

A.  Yes,  the  thing  was  laid  before  the 
town  and  they  passed  a  vote  to  indemnify. 

Q.     And  the  money  has  been  paid  ? 

A.  I  have  paid  my  uoie,  and  Nathan 
Bridges  a  great  part  of  his.  The  town  gave 
a  bond  of  indemnity. 

ISAAC  FISKE  called  again. 

Witness  produce*  Ware's  original^aetovnt. 


Mr.  WEBSTER.  tthat  is  the  certifi- 
cate of  balance  ?  Is  it  any  thing  mare  than 
a  statement  of  the  balance  due,  that  the 
guardian  may  know  how  his  last  aceount 
stands  ? 

A.  That  is  all  ;  a  statement  of  the  allow- 
ances  on  each  side,  and  the  balance  struck. 
It  is  given  in  order  that  the  person  receiving 
it  may  carry  it  home  and  show  it  to  his 
friends  or  the  parties  concerned. 

Q.  And  this  is  to  supp'y  for  the  present 
the  want  of  an  official  copy  of  the  account  ? 

A.     Yes,  it  is  in  anticipation  of  the  record. 

[The  item  which  appeared  to  have  been 
inserted  in  the  original  account  was — "To 
paid  for  advice  about  the  circumstance  of  the 
estate,  $5,00."  The  foot  of  the  account  was 
altered  to  conform  to  (his  insertion.  The 
certificate  of  balance  was  signed  by  the  reg- 
ister.] 

Q.     Is  the  certificate  provided  for  by  law  ? 

A.  No,  it  is  given  for  the  convenience  ef 
the  parties. 

Evidence  on  the  13lb  article. 

ABiNER  BARTLETT  sworn. 

Mr.  WEBSTER  objects  to  the  examina- 
tion of  the  witness  and  called  for  the  record 
of  the  administration  in  this  case. 

Mr.  Fiske,  upon  direction  of  the  Manag- 
ers, pioduced  the  record  by  which  it  appeal- 
ed that  administration  was  granted  Dec.  3d, 
1817,  to  Susan  Clapp  on  tlie  estate  of  one 
Jeremiah  Clapp,  deceased. 

Mr.  WEBSTER.  I  still  object  to  the 
examination  of  the  witness.  There  is  no 
pretence  of  any  substantive  charge  in  the 
article — nothing  fhat  hears  any  resemblance 
to  a  charge.  There  is  no  allegation  that  the 
administration  was  granted  in  the  county  of 
Middlesex,  or  even  in  the  Commonwealth. 
For  aught  that  appears  this  good  lady  might 
have  been  administratrix  in  Suffolk  or  in  Es- 
sex. But  if  the  lion  Court  intimate  an  opin- 
ion that  the  witness  ought  to  be  examined 
notwithstanding,  I  shall  withdraw  my  objec- 
tions without  putting  them  to  the  troubie  of 
taking  the  question  upon  it. 

The  Managers,  no  objection  being  made 
on  the  part  of  the  Court,  proceeded  to  ex- 
amine. 

Witness.  In  November,  1C19,  the  Res- 
pondent transacted  official  business  at  a  Pro- 
bate Court  l)olde,i  at  the  Hotel  in  Cam- 
bridge. I  appealed  there  as  the  attorney  of 
Mrs.  Read,  formerly  Susan  Clapp.  The 
circumstances  of  the  ease  were  these  ; — 

Mr.  WEBSTER  interrupts.  Da  yon 
know  that  Susan  Clapp  retained  the  Res- 
pondent as  her  counsel? 

A.     No. 

Mr.  WEBSTER.  Then  I  object  roth* 
introduction  of  this  evidence.  I  object  t« 
any  testimony  but  to  the  single  fact  'I  -r 
Judge  Preicott  received  fees  of  Susan  Cjapp 
for  acting  ws  her-  ««nu».sei. 
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Witness.  I  do  not  know  that  any  tiling  was 
paid  for  counsel  fees,  or  tl  at  any  thing  paid 
was  charged  as  such.     I  had  no  such  id«a. 

Q.  on  the  part  of  the  managers.  Do 
yosi  know  that  money  was  paid  ? 

A.  I  know  that  some  probate  business 
was  Hone  at  that  time  by  the  judge,  and  that 
Read,  the  husband  of  this  Sitsau  Clapp,  paid 
some  money  there. 

Mr.  HOAR  objects  to  proving  orally  what 
is  contained  in  the  account. 

The  record  of  tiie  account  was  then  pro- 
duced ill  which  appeared  a  charge  of  #8  for 
extra  services. 

Evidence  on  the  14th  article. 

JOHN  WALKER  sworn. 

Witness  said  he  was  administrator  on  the. 
estate  of  John  Walker  deceased,  and  settled 
an  account  as  such,  at  a  probate  court  at 
Woburn,  in  April  1813.  [Produces  a  copy 
of  ti>e  account  then  settled.] 

Q.  by  Mr.  FAY.  Did  you  pay  the  judge 
any  tiling  for  advice  at  that  time  ? 

A.  I  paid  #5,  but  I  believe  it  was  not 
charged. 

(£.    Did  you  settle  more  than  one  account  ? 

A.  I  settled  one  and  prepared  a  second, 
but  then  found  it  necessary  to  represent  the 
estate  insolvent. 

Q.  What  was  the  advice,  for  which  you 
paid  the  $5  ? 

A.  There  was  a  difficulty  about  the  board 
of  a  minor. 

Mr.  WEBSTER  objects  to  any  evidence 
of  that  charge  as  it  does  no'  appear  to  have 
been  alio.-. ed  in  the  account. 

The  account  was  examined  and  appeared 
to  contain   no  such  chaise. 

The  Managers  then  passed  to  the  next 
charge  in  the  article,  which  was  the  taking 
of  $15  for  counsel  fees  on  the  1st  day  of 
June,  1316.  The  witness  said  he  believed 
he  had  paid  that  sum  ;  but  on  examining  the 
account  the  charge  was  not  found  in  it. — 
There  was  however  in  the  account  a  charge 
of  June,  ISIS,  "for  money  paid  James 
Prescott,  Esq.  for  counsel  relating- to  the 
sale  of  the  real  esiate,  #1.0,"  and  another 
charge  of  June  14th,  1816,  "  for  money  paid 
James  Prescott,  Esq.  for  counsel,  $10]" 
which  two  <  harges  Mr.  FAY  contended  must 
be  received  as  the  charges  of  ?5  and  #15  set 
forth  in  the  article — the  amount  being  the 
same  and  the  difference  merely  inthe  division 
of  it.  The  counsel  for  the  Respondent  how- 
ever did  not  agree  to  this  substitution.  The 
1  list  charge  of  #120  stood  in  the  account  as 
follows:  "1817,  Sept.  15th,  For  money  paid 
Junes  Preseott,  Esq.  for  counsel  «nd  profes- 
sional assistance  befoie  referees  and  C.  C.  C. 
P.   £120" 

Mr  FAY  remarked  that  on  a  re-examin- 
ation of  the  account  it  appeared  the  first 
charge  was  there,  though  not  in  its  proper 
plltte.    It  was  as  follows  :  "  1815,  Aptil  25th, 


for  money  paid  James  Prescott,  Evq.  for  as- 
sistance, $5.  There  also  appeared  a  charge 
of  Dec  10th,  1816,  "  for  money  paid  James 
Preseott,  Esq.  for  obtaining  a  license  to  sell 
part  of  the  real  estate  and  paying  fees  of 
Court,  #8. 

Q.  by  Mr.  FAY.  For  what  were  these 
several  sums  paid  ? 

Mr.  HOAR.  We  have  no  objection  to 
the,  question  being  put  if  the  Court  wish  the 
inquiry  ;  but  the  article  alleges  that  the 
charges  were  for  advice  concerning  the  ad- 
ininist  ration. 

The  Court  made  no  objection,  and  Mr. 
FAY  directed  the  witness  to  answer  the  ques- 
tion. 

Witness.  The  #5  was  paid  for  advice. 
There  was  some  difficulty  about  the  boatd 
of  one  of  the  minor  children.  The  person 
who  boarded  the  child  charged  more  than 
the  guardian  thought  right.  We  requested 
the  judge  to  decide  for  us.  He  declined  at 
first,  but  finally  agreed  to  do  so  after  the 
Court  was  over.  We  then  left  it  to  him,  and 
he  gave  his  opinion  ;  for  which  he  said  ho 
must  have  something,  and  I  paid  him  the 
sum  of  $5,  and  then  charged  it  equally  among 
the  heirs. 

Q.  bv  Mr.  FAY.  What  were  the  char- 
ges of  510  and  #S  for  ? 

A.  They  were  for  preparing  three  orders 
to  sell  real  estate,  and  getting  them  through 
the  common  pleas.  With  regard  to  the.  $5, 
Judge  Prescott  did  not  state  that  sum  partic- 
ularly for  bis  services,  but  said  »*■  must  have 
something  ;  and  Mr.  Locke  said  he  ought  to. 

Q.  And  what  was  the  last  charge  of  #120 
for? 

A.  Samuel  Hopkins  brought  an  action 
for  #1200  against  Benjamin  Thomson,  John 
Walker,  and  Jesse  Dean,  who  were  partners 
in  trade  in  the  life  time  of  John  Walker, 
whose  administrator!  was. 

Q.  The  action  was  brought  against  you 
then  as  administrator  ? 

A.  No.  It  was  brought  against  the  sur- 
viving partners;  and  Judge  Piescott  wasem- 
ployed  by  them  to  manage  the  cause.  He 
attended  to  the  action  in  the  court  of  com- 
mon pleas,  where  it  was  continued  two  or 
three  times,  and  finally  submitted  to  a  refer- 
ence. Judge  Prescott  attended  the  reference 
two  days  at  Burlington,  and  one  day  at 
Charlestown  ;  and  afterwards  argued  against 
the  report  in  the  common  pleas. 

Q.  If  the  action  was  brought  against  the 
firm,  why  was  the  whole  expense  charged 
to  the  estate  of  John  Walker  ?  what  had  you 
to  do  with  it  ? 

A.  It  was  understood  that  if  Hopkins  re- 
covered, the  money  must  come  out  of  John 
Walker's  estate,  because  he  had  received  the 
money  in  his  life  time,  for  which  the  action 
was  brought.  [Witness  pi oduced  the  origi- 
nal writ] 
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Q.  Did  you  employ  Judge  Prescott  your- 
self? 

A.  We  all  spoke  to  him  about  it;  Thom- 
son desired  to  have  him  ,•  but  I  took  upon 
myself  the  expense  of  defending  the  suit. 

Q.     Was  any  other  counsel  employed  ? 

A.     No. 

Cross-examined. 

Q.  by  Mr.  HOAR.  Was  there  not  like- 
wise another  action  brought  by  Samuel  Hop- 
kins-and  Benjamin  Thompson,  against  James 
Walker,  Jesse  Dean,  and  John  Walker  ? 

A.  Yes.  Judge  Prescott  was  consulted 
in  relation  to  that  action  but  I  do  not  know 
that  it  was  ever  entered. 

Q.     Have  you  the  judge's  bill  ? 

A.     I  have. 

The  bill  was  produced  and  read  as  follows  : 

1817.  July.  For  preparing  for,  and  managing 

the  reference,  "«550 

Aug.  Same  at  Charlestown,  40 

Arguing  in  exception  to  report  twice,  30 

2(120 
Q.     Had  the  nominal  defendants  retained 
the  judge  as  counsel  before  you  spoke  about 
it  ? 

A.  I  think  I  was  the  first  who  spoke  to 
the  judge.  But  it  was  at  the  request  of  the 
other  parlies. 

Q.  Did  you  suppose  that  you  were  bound 
as  administrator  to  defend  ? 

A.  It  was  understood  that  the  estate 
would  be  responsible,  and  therefore  I  consid- 
ered the  action  mine.  Thompson  and  Dean 
said  that  if  I  did  not  defend  the  action  they 
would  be  defaulted,  and  call  on  the  estate. 

Q.  by  Mr.  DUTTON.  When  did  you 
fust  find  out  that  your  father's  estate  was  lia- 
ble ? 

A.  When  Hopkins  called  on  me  for  the 
money,  which  was  some  time  before  the  ac- 
tion was  commenced. 

Q.     What  vas  the  action  about  ? 

A.  My  father  had  sold  some  hops  and 
barley  for  Hopkins,  which  had  not  been  ac- 
counted for. 

Q.  And  what  was  the  report  of  the  re- 
ferees ? 

A.  They  reported,  I  think,  that  the  a- 
mount  was  due  to  the  plaintiff  from  the  es- 
tate of  John  Walker. 

Mr.  HOAR.  We  are  not  now  to  try  that 
case  over  again. 

Evidence  on  the  fifteenth  article. 

AMOS  WOOD  sworn. 

The  records  of  the  probate  court  relating 
to  this  article  were  produced.  The  will  of 
Jonas  Adams  was  proved  and  letters  testa- 
mentary issued,  Dec.  2d,  1812,  to  Dorcas 
Adams. 

The  counsel   for  the  Respondent  offered 

admit  this  article,  but  the  Managers  said 
>hev  preferred  to  explain  it  bv  evidence. 

Mr.  WEBSTER.      Do  the    honourable 
7 


Managers  expect  to  prove  what  is  not  charg- 
ed in  the  article  ? 

Mr.  DUTTON.  We  shall  endeavour  to 
prove  what  is  first. 

Mr.  WEBSTER.  We  have  a  right  to 
expect  that  (he  learned  gentlemen  will  state 
what  further  they  intend  to  show. 

Mr.  DUTTON.  I  do  not  know  that  we 
are  bound  to  state  all  the  witness  will  testify. 
We  call  the  witness  to  prove  the  charge  in 
the  article.  The  Respondent's  counsel 
say  they  admit  the  article.  We  contend  that 
we  have  a  right  to  go  on  to  prove  certain 
circumstances  and  expressions,  which  we  did 
not  think  it  necessary  to  state  on  the  record, 
which  go  to  show  the  motive  and  intention 
with  which  the  acts  charged  in  the  article 
were  dene.  It  was  never  required  in  any 
court,  to  spread  the  whole  evidence  upon  the 
record. 

Mr.  WEBSTER.  We  ask  no  great  boon 
of  the  hon.  managers.  We  only  wish  to  have 
them  adopt  some  principle  by  which  they  are 
willing  to  abide.  With  respect  to  a  former 
article  which  was  admitted,  they  said  they 
must  introduce  evidence  to  prove  it,  because 
an  admission  of  the  facts,  was  not  an  admis- 
sion of  their  having  been  done  eorruptly. 
Here  there  is  no  corruption  charged. 

Mr.  DUTTON.  The  charge  is  for  mis- 
conduct and  maladministrat  on  in  office,  and 
these  imply  corruption. 

PRESIDENT,  When  any  particular 
question,  foreign  to  the  article,  shall  be  ask- 
ed, it  may  then  be  proper  to  determine  wheth- 
er the  witness  shall  answer  it. 

Mr.  FAY  produced  the  account  of  the  ex- 
ecutrix of  Jonas  Adams,  settled  in  June, 
1817. 

Q.  Was  this  the  only  account  that  was. 
settled  by  the  executrix  ? 

A.  This  was  the  only  account  ever  set- 
tled. 

Q.  Were  the  sums  paid  by  you  to  the 
Respondent  in  behalf  of  the  executrix  allow- 
ed in  the  account? 

Mr.  WEBSTER  objected  to  the  question. 
The  witness  cannot  state  what  is  allowed  in 
the  account.  The  record  must  speak  for  it- 
self. [It  did  not  appear  that  there  was  any 
fee  allowed  in  the  account.] 

Mr.  HOAR.  In  this  case  we  are  willing 
to  admit  the  facts,  that  Dorcas  Adams  w-as 
the  executrix  of  Jonas  Adams — that  she  re- 
ceived advice — that  she  applied  to  the  Res- 
pondent, who  gave  her  advice  and  received 
a  fee  for  it.  She  was  the  only  person  con- 
cerned in  the  estate,  and  it  was  immaterial 
to  her  ivhether  the  sum  she  paid  were  allow- 
ed in  her  account  or  not.  In  point  of  fact 
no  such  allowance  was  made. 

Q.  by  a  Manager.  Did  you  apply  to  the 
Respondent  for  advice  on  the  subject  of  the 
estate  of  Jonas  Adams,  and  pay  him  fees  as 
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Mr.  WEBSTER  objects.    The  essence, 
of  the  charge  is  that  the  Respondent  allowed  ' 
such   fees   in   the  account.    Now   no  such 
charge  appears  in  the  account. 

Mr.  FAY.  The  first  part  of  the  article 
states  that  the  Respondent  as  an  attorney 
gave  advice  to  an  executrix  and  received 
money  for  it.  If  this  is  proved  it  will  be  suf- 
ficient to  maintain  the  article.  It  is  an  after 
consideration  whether  the  fees  were  allowed 
in  the  account. 

Mr.  WEBSTER.  We  request  the  sense 
of  the  Hon.  Court,  whether,  it  being  seen 
that  no  such  charge  was  allowed  in  the  ac- 
count, the  witness  shall  be  asked  whether  the 
money  was  paid.  We  ask  whether  the  ques- 
tion is  pertinent.  The  official  crime  is  the 
allowance;  it  is  now  admitted  that  there  was 
no  official  act  about  it. 

Mr.  DUTTON.  We  charge  the  Respon- 
dent with  maladministration  in  the  conduct 
of  his  office.  We  allege  advice  given  to  an 
executrix  concerning  a  person  supposed  to 
be  chargeable  upon  the  estate,  and  that  mo- 
ney was  received  for  the  advice  We  con- 
tend that  this  was  misconduct.  We  go  fur- 
ther and  allege  that  the  money  so  received, 
was  afterwards  allowed  in  the  account  of  the 
executrix.  This  part  of  the  charge  fails;  but 
if  we  cannot  substantiate  one  part,  it  is  no 
objection  against  our  proving  the  residue, 
which  we  shall  show  in  point  of  law  to  be 
criminal. 

Mr.  WEBSTER.  The  Hon.  Managers 
cannot  prove  a  fact  which  in  itself  is  no 
©rime,  and  is  not  material.  None  are  ma- 
terial here  except  those  which  are  official. 
The  giving  advice  in  such  a  manner  is  no 
offence  ;  it  must  be  some  official  act.  Here 
there  is  no  official  act  but  the  allowance 
charged,  and  it  is  admitted  that  he  did  not 
make  any  allowance. 

It  was  determined  by  the  Court  that  the 
Managers  might  ask  the  witness  the  question 
last  proposed.  The  yeas  and  nays  were  as 
follows,  viz  : 

Yeas — Messrs.  Bourne,  Thomas,  Ruggles, 
Moseley,  Doolittle,  Rantoitl,  Whittemore, 
Eastman,  Allen,  Reynolds,  Tufts,  Parker, 
Lyman,  Gardner,  Hyde  and  Varnum — 16. 

Nays — Messrs.  Clark,  Sullivan,  Bigelow, 
Dwight,  Hunnewell,  Pickman,  Bartlett, 
Welles  and  Brooks— 9, 

Witness.     I  went  in  1813— 

Mr.  WEBSTER.  I  object  to  the  witness 
stating  any  thing  relating  to  a  different  trans- 
action from  that  alleged  in  the  article. 

Mr.  DUTTON.  What  took  place  at 
Groton  in  May,  1815  ?  Did  you  take  advice 
of  Judge  Prescott? 

A.    Yes. 

C£.     Did  vou  pay  him  $10? 

A.     Yes." 

Q.     What  was  it  for  ? 

A.  For  advice  relating  to  the  estate  of 
Adams. 
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Q.     What  was  the  advice  3. 

The  question  being  objected  to,  was  waiv- 
ed, 

Q.  Did  you  not  at  a  previous  time  apply 
to  the  judge  for  his  advice  on  the  subject  of 
the  estate  being  chargeable  with  the  support 
of  a  poor  person,  and  pay  him  $5? 

The  counsel  for  the  Respondent  admitted 
that  he  did  give  the  advice  and  charged  $5 
for  it. 

Mr.  DUTTON.  We  want  to  know  what 
the  advice  was.  Did  the  Respondent  tell 
you  that  the  executrix  was  or  was  not  liable? 

Mr.  WEBSTER.  I  do  not  consider  this 
to  be  a  pertinent  question.  It  is  not  suffi- 
cient to  say  that  it  can  do  no  harm.  It  is 
travelling  out  of  the  record.  The  evil,  if 
any,  is  giving  advice  at  all  ;  the  Respondent 
is  not  on  his  trial  on  the  question  whether  he 
was  a  good  or  a  bad  lawyer.  We  admit  the 
Respondent  gave  advice  ;  the  Hon.  Manag- 
ers wish  to  go  further,  and  show  what  sort  of 
advice  was  given.  We  pray  the  judgment 
of  the  Court  whether  the  question  is  a  perti- 
nent one. 

The  Court  decided  unanimously  that  the 
question  should  not  be  put  to  the  witsess. 

The  Managers  said  they  had  gone  through 
with  the  evidence  in  support  of  the  impeach- 
ment. 

The  Court  adjourned  at  2  o'clock,  until 
half  past  3  in  the  afternoon. 

AFTERNOON. 

The.  usual  messages  between  the  two 
Houses  were  delivered  by  Mr.  Parker  on 
the  part  of  the  Senate,  and  Mr.  Russell  on 
the  part  of  the  House  of  Representatives. 

The  Court  was  opened  at  20  minutes  be- 
fore 4. 

Mr.  DUTTON  moved  the  Court  to  in- 
troduce some  further  evidence  relating  to  the 
fifteenth  article.  We  have  proceeded  so  far 
as  to  show  that  the  Respondent  permitted 
himself  to  be  consulted  by  an  executrix  tela- 
tive  to  her  liability  to  support  a  poor  persoa 
—that  he  gave  her  advice,  and  that  he  re- 
ceived a  certain  fee.  We  charge  this  as 
misconduct,  for  it  was  giving  advice  in  a 
matter  which  might,  and  must  in  some  shape 
or  other,  come  before  him  as  a  judge.  We 
now  propose  to  show  by  collateral  facts  that 
it  did  actually  come  before  him  as  judge — 
that  he  made  a  decree — that  his  decree  was 
appealed  from  and  was  reversed  by  the  Su- 
preme Court.  One  part  of  the  evidence 
will  be  the  petition  of  Eljah  Fiske  ;  which 
has  a  bearing  upon  the  opinion  given  by  the 
Respondent  to  the  executrix  as  her  counsel, 
on  a  matter  upon  which  he  was  afterwards 
called  to  give  an  opinion  as  judge.  It  will 
show  that  it  was  a  case  where  there  were  ad- 
verse interests — the  petitioner,  Elijah  Fiske, 
being  on  one  side,  and  Dorcas  Adams  the 
executrix  on  the  other. 

The  Respondent's   counsel   said  they  did 
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not  object  to  the  Managers  putting  in  anyil  ister  to  make  out  a  complete  set  of  paper?, 
thing  tliat  was  done  in  the  Probate  Court.  '{  in  cases  of  guardianship  and  administration, 
The  Managers  then  produced  and  read  with  fictitious  names.  These,  with  the 
the  petition  of  Elijah  Fi'ke  presented  at  all  leave  of  the  Hon.  Managers,  I  now  offer  to 
Probate  Court  in  April,  1818,  to  be  appoint-'!  the  examination  of  the  Court,  to  be  second- 
ed administrator  de  bonis  non  with  the  will  panied  by  a  full  statement  of  the  usual  fees, 
annexed  on  the  estate  of  Jonas  Adams,  ij  as  soon  as  the  Register  shall  have  complet- 
setting  forth  all  the  facts  of  the  liability  of  the  ■!  ed  it. 

executrix  to'provide  for  the  support  of  a  black  j  Mr.  KING  said  the  Managers  would  like 
woman  named  in  the  petition.  They  also  if  to  look  at  the  papers  before  they  were  sub- 
produced  the  decree  made  after  the  hearing  '  mitted  to  the  inspection  of  the  Court 


of  the  parties,  rejecting  the  petition — the 
judgment  of  the  Supreme  Court  in  Oct.  1818, 
reversing  the  decree — and  the  mandate  to 
the  Judge  of  Probate  to  admit  Elijah  Fiske 
as  administrator  de  bonis  ?wn  of  Jonas  Ad- 
ams. 

The  Court  inquired  whether  Mrs.  Adams 
was  sole  heir  or  legatee  of  her  husband. 

Mr.  HOAR  said  it  would  appear  from 
the  papers  that  the  testator  by  his  will  ap- 
pointed Dorcas  Adams  his  sole  executrix— 
that  she  was  to  pay  his  debts  and  retain  the 
residue  of  the  estate.  Nobody  was  interest- 
ed but  the  executrix  and  the  creditors. 

Mr.  FAY  stated  that  the  evidence  on  the 
part  of  the  Managers  was  closed. 

PRESIDENT.  The  Court  now  wait 
the  Respondent's  defence. 

Mr.  HOAR.  Mr.  President;  the  general 
view  which  the  Respondent  has  taken  of  his 
case  is  presented  in  his  written  answer.  The 
Hon.  Managers  have  now  offered  their  evi- 
dence upon  it ;  but  neither  in  the  articles 
themselves,  nor  in  the  opening  of  their  chair- 
man, have  they  exhibited  their  view*  of  the  ' 
law.  They  have  stated  certain  cases  only  ; 
they  have  tola  their  story  in  short  ;  but  in  ! 
such  language  that  it  does  not  appear  to  us 


The  papers  were  accordingly  handed  to 
the  Managers. 

On  the  2J  article. 

JOHN  WALTON  sworn. 

Mr.  HOAR.  Please  to  state  what  you 
know  in  relation  to  the  application  to  Judge 
Prescott  for  the  guardianship  of  the  Shep- 
herds. 

Witness.     I  was  an  overseer  of  the  poor  in 
the  town  ofPeperell  in  the  year  1818  ;  when 
j  a  representation  was  made   to  the  overseers 
j  that  John  F.  Shepherd   and  his  sons,  Fran- 
cis and  John,  needed  to  be  put  under  guar- 
dianship.    This  application  came  from  the 
wife  of  John  F.  Shepherd.     We  then  had  a 
;  conference  upon  the  subject  with  the  select- 
men, and  a  number  of  the   principal  persons 
in  the  town  ;  and  they  concluded  it  would  be 
proper  to  have  letters  of  guardianship  takeu 
out.      Accordingly   I  went   down   together 
with  Parker  and  Buttriek,  to  see  the  judge 
about  it.     This  interview  was  on  the  15th  of 
June.     A  question  arose  about  a  certain  an- 
nuity, which  we  wished  to  secure.     The  ob- 
ject of  the  overseers  was  to  secure  the  con- 
tinuance of  this  annuity  to  (he  family — quar- 
terly payments  having  been  hitherto  made 
by  a  gentleman  of  this  town.     The  judge  at 


with  what  crime  the  Respondent  is  charged,  ii  this  time  made    out   the   necessary  papers, 

which  were  a  warrant  of  inquisition,  and  a 
citation  to  the  Shepheids  to  appear  and 
shew   cause    why    letters    of   guardianship 


There  is  at  present  nothing  tangible  in  the 
case.  They  tell  us  indeed  that  the  Respon- 
dent has  sinned,  but  do  not  point  out  which 
of  the  commandments  he  has  broken,  or 
what  duty  he  has  neglected  to  perform.  We 
are  therefore  under  the  necessity  of  present- 
ing to  the  Court  the  little  evidence  we  see 
fitting  to  the  cause  in  its  present  state.  But 
we  shall  introduce  it  reserving  to  ourselves 
the  right,  under  leave  of  the  Hon.  Court,  of 
stating  our  views  of  the  whole  testimony,  and 
of  the  principles  of  law,  as  applicable  to  the 
case,  when  the  views  of  the  Hon 
shall  have  been  more  fully  disclosed 

Evidence  on  the  part  of  the  Respondent. 

On  thp  first  article. 

Mr.  Fiske  took  the  stand. 

Q.  by  Mr.  HOAR.  What  would  be  the 
amount  of  the  usual  fees  in  the  case  ef  the 
administration  on  Lakin's  estate  ? 

A.  I  have  not  yet  computed  it.  I  must 
request  a  little  time  to  examine  the  papers 
and  draw  up  a  statement. 

Mr.  HOAR.     I  have  requested  the  Rs^- 


Managers 


,  should  not  issue.  The  inquisition  was  had, 
j  and  report  made  to  the  judge.  This  was  on 
j  the  28th  er  29th  of  June.  We  then  conuh- 
i  ed  the  judge,  who  gave  us  his  opinion  and 
I  advice. 

Q,.  by  Mr.  HOAR.     Did  yeu  consult  him 
'  yourself,  Dr.  Walton? 

A.     We  all    asked   questions,  and    were 

,  very  particular  in  our  legal   inquiries.     Mr. 

j  Parker  was  very  minute  in   his  inquiries  a- 

j  bout  the  tffect  of  the  will    under  which  the 

I  annuity  arose,  as   he   had   seen  it  and  knew 

!  the  facts  more  particularly.     Indeed  lie  had 

j  an  extract  from  the  will  with  him.     The  first 

time  we  went  to  the  judge  we  detained  him 

iabout  ibis   business  from  two  aud  a  half  to 

,  three   hours;    arid    the   last    time  about  tvo 

;  hours,  when    I    left   before  the  business  was 

'completed,  in  consequence  of  news  that  my 

son   at   Cambridge    was   sick.      The  judge 

knew  more  than  we  did  about  it.  because  he 

had  seen  the  will. 
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Q.     Were  you  present  when  any  money 


was  paid  ? 

A.  I  have  no  recollection  of  any  money 
being  paid  while  I  was  there.  I  presume  I 
left  before  that.  In  fact  I  recollect  it  so 
happened  that  we  had  not  all  together  money 
enough  to  pay  the  legal  expenses. 

Q.  Do  I  understand  you  to  say  that  you 
considered  yourselves  as  applying  to  the 
Respondent  as  counsel,  or  as  judge  ? 

A.  As  counsel  certainly,  I  had  no  thought, 
that  the  judge  was  bound  to  give  us  an  opin- 
ion. We  applied  for  his  advice  for  the  ben- 
efit of  the  family,  wholly  independent  of  his 
character  and  office  as  judge. 

Q.  by  Mr.  WEBSTER.  Should  you, 
or  should  you  not,  have  taken  out  the  guard- 
ianship if  you  had  been  advised  that  you 
could  not  secure  the  annuity  ? 

A.  I  rather  think  we  should,  on  account 
of  some  other  property — real  estale  belong- 
ing to  the  family.  One  object  with  us  was 
to  secure  the  town  from  the  expense  of  sup- 
porting the  family,  and  another  was  to  pro- 
tect the  woman  who  had  been  cruelly  treat- 
ed, and  prevent  her  husband  from  wasting 
the  estate. 

Q.     She  had  applied  to  you  for  that  pur- 
pose, had  she  ? 
A.     She  had. 

Cross  examined. 
Q.     by  Mr.  DUTTON.     Was  the  guar- 
dianship granted   the  first  time  you  went  to 
the  judge  ? 

A.  The  guardianship  was  taken  out  on 
the  29th  June  ;  at  least  the  papers  were 
making  out  when  I  left. 

Q.  You  say  Lemuel  Parker  had  an  ex- 
tract of  the  will  ;  did  you  see  it  ? 

A.  He  told  me  he  had  ;  but  I  did  not  see 
it. 

Q.  The  whole  object  of  taking  out  that 
letter  of  guardianship  was  to  secure  the  an- 
nuity, was  it  ? 

A.  Yes  ;  we  were  told  that  in  that  way 
the  property  of  the  spendthrift  might  be  con- 
trolled, and  secured  to  his  family. 

Q.  Was  any  thing  said  about  the  advice 
being  given  as  counsel  or  judge  ? 

A.  No — nothing  was  said  by  either  party 
as  to  that.  But  when  we  went  to  him,  we 
expected  to  pay  him  for  his  services.  His 
probate  business  was  generally  done  in  a  dif- 
ferent room. 

Q.     Where  was  this  business  transacted  ? 
A.     The    whole    business  done  the    fust 
time  was  in  his  house;  the  second  time  at 
his  law  office. 

Q.     Did  the  jud^e  actually  advise  you  ? 
A.     He  told  us  what  course  to  take. 
Q.     What  was  the  advice  ? 
A.    He  told  us  the  first  time,  that  the  over- 
seers must  be  in  session,    that  there  must  be 
-an    inquisition  held,  to  ascertain  whether  the 
Shepherds  required  a  guardian  or  not? 


Q.  You  went  twice  then  to  see  him  mere- 
ly about  this  probate  business,  did  you  ? 

A.  The  second  time  we  went  down,  (that 
is  Buttiick  and  myself  as  the  guardian's 
bondsmen)  we  two  had  some  talk  with  the 
judge  about  another  business  ;  that  was  some 
business  about  a  pensioner. 

Q.  Did  you  expect  to  pay  for  his  opin- 
ion ? 

A.  I  did  expect  that  he  would  charge  a 
reasonable  compensation.  We  had  been  in 
the  habit  of  consulting  and  conversing  with 
him  about  paupers  ;  he  used  always  to  give 
his  advice  ;  sometimes  gratis;  but  we  always 
expected  to  pay. 

Q.  Did  you  pay  him  any  other  fee  at  this 
time  than  that  mentioned  as  paid  for  the 
business  of  the  Shepherds? 

A.  I  did  not  pay  that,  I  left  before  the 
business  was  settled. 

Q.  The  time  however  you  say  was  partly 
occupied  about  thid  business  of  the  pensioner, 
was  it  ? 

A.  I  was  there  about  two  hours,  and  that 
was  principally  taken  up  about  the  business 
of  the  Shepherds. 

Q.     by   Mr.  LELAND.     The  reason  of 
your  consulting  the  judge  was,  that  you  did 
j  not  know    whether   the  wife   of    Shepherd 
could  control  this  annuity  ;  was  it  ? 

A.  We  did  not  understand  the  matter  at 
I  all  till  the  woman  explained  it  to  us.  The 
annuity  was  left  to  her  by  the  will,  and  paid 
by  the  trustee  in  regular  quarteily  payments; 
but  sometimes  it  was  paid  to  one  of  the  fami- 
ly, and  sometimes  to  another  ;  which  we 
wished  to  prevent  ;  in  order  that  it  might  go 
into  her  own  hands,  or  be  spent  (or  her  use. 

Q.  Who  did  you  suppose  would  have  the 
annuity  when  a  guardian  was  appointed  ? 

A.     Why  that  was  the  question  we  put  to 
the  judge  ;  whether  the  guardian  could  ap- 
propriate this  annuity  ;  because  then  he  could 
see  to  the  application  of  it,   and  prevent  its 
being  wasted.     The  judge  thought  he  could. 
Q.     by  Mr.  SHAW.    You  say  you    ex- 
pected something  would  be  paid  lor  this  ad- 
vice ;  who  did  you  expect  was  to  pay  for  it  ? 
A.     We  expected  if  a  guardian  should  be 
appointed  he  would  pay  it  out  of  the  spend- 
thrift's estate  ;  became  it  was  in  fact  for  the 
benefit  of  him  and  his  family;  otherwise  we 
expected  it    would  be  paid    out  of  the   town 
!  treasury.    The  expense  of  the  first  visit  was 
i  charged  to  the  town. 

Q.     by  Mr.  HOAR.     After  the  judge  had 
j  examined   the  extract  of  the  will,  was  any 
question  proposed  about  the  property's  being 
secured  to  the  wife  personally  ? 

A.     I  do  not  recollect  the  particular  ques- 
tions put. 
WILLIAM  BUTTRICK  sworn. 
Mr.  HOAR.     Stale  whether  or    not  yon 
were  present  at  the  consultation  mentioned, 
and  generally,  (in  order   to  save  the  time  of 
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the  court)  whether  you  agree  to  Dr.  Walton's 
account  of  it. 

Witness.  I  was  present  at  the  time,  and 
recollect  all  that  Dr.  Walton  has  testified. 

Q.  by  Mr.  FAY.  Do  you  recollect 
whether  any  charge  was  made  to  the  town  ? 
or  were  the  overseers  paid  for  their  services 
out  of  the  estate  ? 

A.  The  fees  of  counsel  were  paid  by  the 
guardian,  but  as  for  the  services  of  the  over- 
seers, I  do  not  recollect  that  any  charge  was 
made  for  them  to  the  town.  I  do  not  re- 
member that  I  was  paid  for  it  by  the  town, 
or  by  any  one. 

Dr.  Walton  was  called  again,  and  asked  the 
same  question.  He  said  that  lie  was  paid  by 
the  town.  He  made  a  charge  of  $1,  for  go- 
ing to  Groton,  and  the  time  spent  there. 
JOHN  HEARD,  sworn. 
Q.  by  Mr.  HOAR.  You  are  the  regis- 
ter of  probate  for  the  county  of  Suffolk,  are 
you  ? 

A.     I  am. 

Q.  What  are  the  usual  fees  paid  in  your 
office  on  granting  administration  in  a  case 
not  litigated  ? 

A.  From  three  to  four  dollars,  most  usual- 
ly $3,90. 

Mr.  DUTTON.  Are  you  asking  what  are 
the  legal  fees? 

Mr.  HOAR.  No— the  law  should  tell  us 
that;  our  inquiry  is  what  are  the  usual  fees. 
Mr.  DUTTON.  Then  we  object  to  the 
examination  of  this  witness.  If  you  mean 
to  inquire  of  him  what  illegal  fees  he  is  ac- 
customed to  take,  we  object  that  his  testi- 
mony is  not  pertinent.  The  question  before 
us  is,  not  what  are  the  fees  usually  taken  in 
the  county  of  Suffolk  ;  but  what  are  the  fees, 
usually  taken  in  the  county  of  Middlesex, 
and  whether  they  are  or  are  not  conformable 
to  law.  It  is  no  justification  of  the  Respon- 
dent that  illegal  fees  are  taken  elsewhere. 
What  the  fees  ought  to  be,  is  a  thing  settled 
by  statute,  not  by  usage.  We  deny  that  the 
courts  of  probate  have  any  discretion  in  the 
matter.  The  Respondent,  as  well  as  every 
other  judge  of  probate  in  the  Commonwealth, 
was  bound  to  take  legal  fees  only. 

Mr.  WEBSTER.  Will  the  honourable 
managers  be  good  enough  to  inform  us  what 
legal  fees  are  ?  The  difficulty  is  that  they 
charge  the  takingof  illegal  fees,  without  sav- 
ing what  are  legal  fees. 

Mr.  DUTTON.  I  have  not  the  book  by 
me,  but  we  refer  you  to  the  fee-bill. 

The  counsel  for  the  Respondent  handed 
the  statute  book  to  the  Managers  ;  and  Mr. 
Dutton  read  several  extracts  from  the  fee  bill, 
as  follows  :  '•  for  granting  administration, 
where  there  is  no  litigation,  fifty  cents,  and 
in  other  cases  one  dollar,  &f:." 

Mr.  HOAR.  If  that  is  the  law,  and  the 
whole  law,  we  then  ask,  whether,  in  the  opin- 
ion of  the   honourable  Managers,  the  Res- 


pondent ought,  or  ought  not,  to  charge  any 
thing  for  necessary  services  not  enumerated 
in  the  statute  ? 

Mr.  DUTTON.     That   is  a  question  we 
are  not  bound  to  answer. 

Mr.  WEBSTER.  True  ;— the  honoura- 
ble managers  are  not  bound  to  answer ;  they 
are  notupon  trial;  they  are  not  impeached. 
But  it  is  a  very  plain  question  Mr.  Presi- 
dent ; — and  their  case  must  suffer,  at  least 
I  apprehend  it  must  suffer  from  a  refusal 
to  answer  it.  We  come  here,  may  it  please 
the  honourable  court,  as  lawyers ; — as 
mere  lawyers  ;  with  no  extravagant  pre- 
tensions— but  with  the  ordinary  knowledge 
of  professional  men.  Our  law  books  have 
taught  us  that  there  can  be  n»  allegation  for 
taking  illegal  fees,  unless  it  be  alleged  either 
that  no  fee  at  all  was  due,  or  what  the  legal 
fee  was,  and  what  the  excess  taken.  The 
honourable  Managers  are  bound  to  state  the 
law  and  the  excess.  They  have  stated  neither. 
This  whole  prosecution  goes  upon  the  ground, 
that  here  has  been  a  considerable  sum  charg- 
ed ;  what  for,  to  be  sure,  we  know  not  ; 
whether  right  or  wrong  we  know  not;  but 
we  mean  to  know — and  we  accuse  you,  Sir, 
of  charging  it  wantonly,  corruptly,  and  a- 
gainst  the  law  ;  you  are  to  answer  that 
charge — you  are  to  justify  your  whole  offi- 
cial conduct ;  you  are  to  come  in,  and  show 
us  what  the  law  is  ;  and  whether  you  have 
conformed  in  every  particular — ever  since 
you  have  been  in  office,  to  that  law.  We  the 
Managers  have  put  forth  on  a  voyage  of  dis- 
covery. We  have  resolved  to  try  a  grand 
experiment  on  the  subject  of  probate  fees. 
We  summon  clerks  and  judges  from  all  parts 
of  the  Commonwealth.  We  say  here  have 
been  twenty  thousand  dollars  illegally  charg- 
ed in  your  several  offices.  Show  you  the  le- 
gality of  every  item.  Give  us  an  account 
of  your  whole  administration  from  the  time 
you  first  came  into  office.  Show  you  that 
you  have  never  committed  an  error  for 
the  last  twenty  years.  This  is  the  kind  of 
accusation  which  has  been  brought  against 
the  Respondent. 

Never  in  a  single  instance,  Sir,  have  the 
honourable  Managers  pointed  out  what  sums 
the  Respondent  should  have  taken.  They 
have  not  stated  it  in  the  articles.  They  have 
not  declared  it  in  the  course  of  the  trial. 
They  have  presented  us  with  no  view  of  the 
law — they  have  not  intimated  what  they 
thought  was  the  law,  until  we  have  at  last 
drawn  them  into  the  fee-bill.  You  have  seen, 
Mr.  President,  with  what  reluctance  they 
have  appealed  to  that,  and  after  all  that  has 
been  said  and  done,  we  have  yet  to  learn 
what  the  honourable  gentleaien  consider  the 
crime  in  this  case.  We  have  yet  to  learn 
what  they  consider  the  law  to  be  which  they 
say  the  Respondent  has  violated. 

It  jk  evident  enough  tliat  they  do  not  con- 
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siderthe  fifty  cents  in  the  fee  bill  as  tlie  owly 
legal  charge  in  the  case.  What  then  is  the 
legal  charge  ?  Where  is  the  precise  limit  of 
the  law  which  the  Respondent  has  overstep- 
ped ? 

PRESIDENT.  The  remarks  of  coun- 
sel do  not  seem  to  be  exactly  in  order. 

Mr.  WEBSTER.  I  believe  Mr.  Presi- 
dent I  am  not  far  from  the  point. 

PRESIDENT.  The  question,  as  I  un- 
derstand it,  is  on  the  admissibility  of  evi- 
dence as  to  the  usage  of  this  county. 

Mr.  WEBSTER.  I  have  strayed  then 
Sir,  only  to  get  upon  the  turnpike. — 
This  is  a  charge  of  corruption.  If  there  be 
tio  law,  there  lias  been  no  excess  ;  there  can 
have  been  no  corruption.  If  the  law  be  a 
mere  matter  of  usage,  and  not  of  statutory 
provision,  then  we  must  be  allowed  to  in- 
quire into  that  usage.  We  have  a  right  to  go 
into  any  county  we  please,  to  make  that  in- 
quiry ;  for  tlie  usage  of  one  county  is  as  good 
as  the  usage  of  another  county.  Nothing 
has  been  charged  against  the  Respondent, — 
nothing  that  I  can  discern,  but  either  extor- 
tion or  bribery.  Now  it  is  admitted  that  with 
regard  to  many  of  these  items  there  is  no  set- 
tled rule  of  law.  The  charge  must  mean 
therefore,  if  it  means  any  thing,  that  the 
Respondent  has  transgressed  the  usage  ;  that 
he  has  taken  more  than  the  customary  fees 
in  such  and  such  cases.  We  ask  therefore 
if  we  may  not  be  allowed  to  compare  usage 
with  usage.  If  we  may  not  inquire  whether 
the  Respondent  is  justified  in  his  alleged 
misconduct,  by  the  usage  of  all  the  other 
judges  of  probate  in  this  Commonwealth,  or 
whether  he  stands  alone — without  counten- 
nance — without  excuse — an  open,  wilful, 
gross,  extortionous  magistrate. 

Mr.  HOAR.     There  is  a  case  in  our  re- 
ports of  the  indictment  of  a  sheriff  for  tak- 
ing illegal  fees.     [Commonwealth  vs.  Shed,  I 
Mass.  Term  Reports,  1st  vol.  p.  227.]      The  ! 
indictment  there  set  ibrth  what  the  legal  fees  ' 
were  for  levying  an  execution,  and  alleged  1 
tiie  excess  taken.     The  counsel   offered  to  ; 
show    that  a  charge    of   SO    cents  over   audi 
above  the  poundage  was  not  in  the  fee  bill.  ' 
The  defendant   offered,  and  was  allowed  to  j 
show  a  usage,  which  had  obtained  since  the 
passing  of  the  fee  bill,   in   relation   to  that 
charge.       The   court   there    decided,    that 
though  this  excess  might  be  recoverable  in  a 
civil  action,   notwithstanding  the  usage,  yet 
the  usage  was  good  evidence   to  rebut  the 
charge  of  corruption  ;  and  the  taking  in  con- 
formity to  that   usage   could   not  be  held  to 
support  a  criminal  prosecution  ;  and  the  de- 
fendant was  acquitted  upon  that  ground.     I 
know  not  how  far  the  decision  of  other  courts 
are  rules  for  the  direction  of  this  honourable 
court.     But  the  justices  of  the  supreme  judi- 
cial court  have  declared  this  to  be  the  law  of 
the  Commonwealth  ;  and  I  cannot  but  think 
their   opinion   will   have   great  weight  with 
jour  honours. 


Mr.  SHAW.  The  question  is  whether,- 
the  Respondent  shall  be  allowed  to  go  into 
the  usage  o{  one  county,  to  justify  excessive 
lees  taken  in  another.  But  we  ask  whether 
usage  in  any  county  is  legal  evidence  to  re- 
but the  charge  of  illegality  ?  The  Respon- 
dent means  to  introduce  this  evidence  either 
to  shew  that  fees  not  allowed  by  law  have 
been  so  long  taken  as  to  have  become  legal 
or  else  for  some  purpose  that  I  cannot  com- 
prehend. If  our  allegation,  as  lias  been 
contended,  imputes  no  crime,  it  needs  no  de- 
fence. There  is  an  end  of  it.  There  is  no 
necessity  of  introducing  evidence  of  usage, 
or  of  any  thing  else.  But  having  shown  that 
the  Respondent  has  taken  certain  specific 
sums,  and  alleged  that  these  are  more  than 
the  Jegal  fees,  the  Respondent  says  no,  ibey 
are  not  ;  for  although  true  it  is  the)  an:  not 
justified  by  law,  yet  they  are  sanctioned  by 
usage  ;  which  usage  we  now  offer  to  show. 
Now  toe  hold  that  where  the  statute  requires 
a  certain  duty,  and  affixes  a  certain  fee  as 
the  legal  compensasion  for  that  duty,  no 
usage  can  vary  it.  The  law  must  be  con- 
strued in  the  negative.  It  means  to  say,  not 
that  every  person  shall  charge  so  much,  but 
that  no  person  shall  charge  more.  It  is 
enough  for  us  to  show  that  the  statute  has 
fixed  a  fee  for  certain  services,  and  that  the 
Respondent  has  taken  other  and  greater  fees, 
for  those  services.  But  we  go  somewhat  fur- 
ther. We  show  that  the  Respondent  has  tak- 
en in  certain  cases,  not  only  larger  fees  than 
the  law  allows,  but  larger  than  his  own  usage 
justifies.  Besides,  these  allegations  are,  that 
under  the  pretence  of  holding  probate  courts, 
at  times  and  places  not  authorized  by  law, 
he  has  taken  fees  which  he  should  not  have 
taken.  We  are  maintained  if  we  show  the 
taking  of  any  fees  at  these  pretended  courts. 
For  if  they  were  courts  not  established  nor 
allowed  by  law,  any  fee  there  taken  was  an  il- 
legal fee.  Suppose  it  to  have  been  the  usage 
in  other  counties  to  have  taken  as  larg?,  or 
larger  fees  for  similar  services, — is  that  any 
justification  of  the  Respondent  ?  Does  that 
make  the  law  to  have  been  the  less  violated  ? 
Is  it  proper  to  introduce  such  evidence  ?  Is 
proof  of  any  usage  whatever,  pertinent  to 
the  cause? 

Mr.  HOAR.  I  believe,  Mr.  President, 
the  Hon.  Manager  has  misunderstood  the 
ground  we  have  taken.  The  Court  must 
perceive,  that  if  the  testimony  we  offer  is 
unnecessary,  it  is  not  our  fault ;  for  we  pio- 
fess  ourselves  entirely  unable,  with  the  best 
exertion  of  our  poor  abilities,  to  under- 
stand the  exact  meaning  of  these  articles. 
We  can  not,  with  all  the  attention  we  have 
been  able  to  bestow  upon  them,  discover  the 
precise  ground  of  this  prosecution.  Is  it  that 
the  Respondent  ought  not  at  a  regular  Pro- 
bate Court  to  have  taken  any  fees  for  papers 
and  services  not  mentioned  in  the  fee-biil? 
We  have  put  the  question  and  the  Hon.  Gen- 
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tlemen  decline  telling  us  whether  it  be  so  or 
not.     Do    they   mean   to  say  that  the  usual 
fees  taken  in  the  county   of  Middlesex   are 
illegal  ?     They  have  themselves   shown  the 
usage  of  that   county;  and  all   we  want  at 
present  is  an  opportunity  to  counteract  their 
testimony   by   showing   the   usage  of  other 
counties.     We  wish  to  shew  that  the  charges 
complained  of  are  not  peculiar  to  the  county 
of  Middlesex.     Will  they  say  that  the  usage 
of  all  the  regular  Probate  Courts  is   illegal? 
If  so,  we   know   not   what   to  answer.     We 
know  not,  for  we  have  no  means  of  knowing, 
what  are  the  legal  fees.     The  Hon.  Manag- 
ers have  furoixhed    us  with  no  means  of  as- 
certaining.    We   cannot  tell  where  we  are 
to  meet   the    Hon.  Managers.     W«    cannot 
discover  or  conjecture,  what   ground  they 
mean  to  take.     We  only   know   what  they 
have  proved,  and  we  wish  to  meet  their  evi- 
dence, so  far  as  we   can   at  present  perceive 
its  bearing,  with  similar  evidence.    Here  is  a 
charge  of  maladministration  and  corruption 
in  office  by  the   taking  of  illegal   fees.     Do 
they  mean  to  say  that  the  Courts  were  ille- 
gally holden  ?     If  so,   it   has   been  argued,  ■ 
and  perhaps  justly,  that  the  taking  of  any  ' 
fee  was  illegal.     But  we  cannot  discover  and  ! 
the   Hon.  Managers  have  not  condescended  I 
to  tell    us,  wherein   the   illegality   of  these 
Courts  consists.     We  assert  and  believe  that 
these  special  Probate  Courts  were,  for  aught  j 
we  can   see,   as  legally   holden  as  any  other 
Probate  Courts.     It  may  turn  out  otherwise  ; 
but  so  we  all  think  after  a  very   diligent  ex-  i 
animation.     Were  the   fees  taken  excessive 
then  ?    Do  they  prove  corruption  ?    If  they  j 
mean  to   say  that  there  was  an  excess  above  j 
law,  we  ask  whether  the  Respondent  has,  or  j 
has  not,  a  right   to   take   any  compensation  | 
for  services  not  enumerated  in  the   fee-bill,  [ 
and  whieh  are  not  regulated  by  law  ?    I  be-  i 
lieve  we  shall  not  be  answered  in  the  nega- 
tive.     We  must  at  least  be  allowed  to  con-  | 
sider  it   a  doubtful  question  ;   and  if  so,  we 
may  surely  be  permitted  to  inquire  what  has 
been  the  uniform  practice  in  other  counties? 
What  is  the  construction  which  other  Judges 
of  Probate  have  put  upon  the  law.     If  they 
have   put  a   different   construction   upen   it 
from  the  Respondent,   it  would  go  to   show 
that  he   has  at  least   been   mistaken  in   his 
notion  of  the  law  ;  but  if  their  construction 
should  happen   to  have  been   the  same  with 
his,  it  is  surely  proper  evidence  to   rebut  the 
charge  of  wilful  corruption. 

PRESIDENT.  The  question  proposed 
is  this.  What  are  the  usual  fees  for  granting 
administration  in  the  county  of  Suffolk.— 
Shall  that  question  be  put  to  the  witness? 

It  was  decided  by  yeas  and  nays,  as  fol« 
loivs  : 

Yeas— Mess.  Clark,  Doolittle,  llantoul, 
Sullivan,  Bigelow,  Welles,  Brooks  Ly- 
man— 8. 


Nays — Mess.  Bourne,  Thomas,  Ruggles, 
Moseley,  Whittemore,  Eastman,  Allen,  Rey- 
nolds,Tufts,  D wight,  Parker,  Gardner,  Hyde, 
Hunnewell,Pickman,Barllett,  Varnum — 17. 
Q.  by  Mr.  HOAR.  Is  it  usual  for  the 
judge  or  register  of  Probate  in  the  county  of 
Suffolk  to  receive  any  compensation  for  ser- 
vices not  enumerated  in  ihe  fee  bill,  in  rela- 
tion to  the  taking  out  of  administration  pa- 
pers ? 

Mr.  SHAW.    We  object  to  that  question. 
It  is  so   precisely  similar   to  the  last,  may  it 
please  the  Court,  that  we  presume  it  cannot 
be  necessary  to  go  into  any  argument  on  the 
subject.     The  Court  have  already  decided  it. 
Mr.  WEBSTER.     I  cannot  silently  ac- 
quiesce,  sir,   in    the  silent   decision  of  this 
Hon.  Court.     It  is  the  misfortune  of  the  Re- 
spondent that  he  is   before  a  Court  which 
does  not  assign  the  reasons  of  its  judgments. 
You  do  not  tell  us  the  ground  of  your  decis- 
ions.    We  cannot  discern  them.     We  must 
be  guided  therefore   by  the   feeble   lights  of 
our    own     minds — the     professional    habits 
we  have  formed — f>ur  books — and  our  prac- 
tice    before    inferior    tribunals. — We    per- 
ceive  a   difference   in   the  questions.     We 
cannot    tell    whether   this    last  is  involved 
in  that  which  by  a  silent  vote  this  Court  has 
already  decided.     We  are  bound  to  propose 
it.     It  is  a  duty  to  our   client  to   propose  it. 
And  we  shall  continue  to  propose  it  in  seme 
shape,  or  other,   until   the   decisions  of  the 
Court  shall  have  covered  the  whole  field  of 
inquiry ;     until   our  ingenuity   in    devising 
forms  and  modes  of  interrogation  shall  have 
been  exhausted — or  until  we  have  been  con- 
vinced by  the   Hon.   Managers  that  all  evi- 
dence of  lisage  is  to  be  shut  out  of  the  case. 
We  do   this   with   the   move   confidence  as 
there  are  many  members  of  this  Hon.  Court 
who  have  had  experience  in  the  practice  of 
judicial  tribunals.     We  have  not,   and   we 
shall    not  hear   from   any   gentleman    here 
present  that  this  Court  is  not  bound  by  the 
same  laws  with  those  inferior  tribunals.     Its 
forms  of  proceeding  may  vary.     Its  consti- 
tution may  vary.     But  the  same  rules  of  ev- 
idence— substantially  the   same  rules — must 
prevail  here  as  elsewhere.     The  question  is 
if  this  be   pertinent   evidenee   to   meet  that 
which  has  been  adduced  on  the  other  side? 
We  hold  that  the  whole  progress  of  the  case 
has  been  such  as  not  only  justifies  the  intro- 
duction of  this  evidence,  but  makes  it  neces- 
sary.    The  whole  examination  of  the  Regis- 
ter of  Middlesex  makes  it  necessary.     Not  a 
question  has  been   put  to   him   by  the  Hon. 
Managers    which  does  rot  make  the  intro- 
duction  of  this  evidence   necessary.     The 
whole  train  of  i  heir  inquiry  has  been,  what  is 
the  usage  in  your  county  ?  If  this  is  not  evj« 
deuce,  it   should  not   have  been  introduced. 
If  it  be  evidence,  then   we  also  have  a  right 
to  introduce  it.     If  the  Respondent  is  to  be 
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convicted  on  the  ground   of  usage — if  evi- 
dence of  one  usage  is  to  be   brought  up   a- 
gainst  him,   then  evidence  of  another  usage 
must  be  received  which  is  in  his  favor.     U- 
sage  must  be  opposed  to  usage.     If  he  is  ac- 
cused of  having  violated  the  usage  of  Mid- 
dlesex, I  say  if  there  be  a  better  usage  in  the 
county  of  Suffolk,  he  is  entitled   to  show  it. 
Usage  is  the   practical   construction   of  the 
whole   law — the  law  of  this  Commonwealth 
— the  law   by  which    the   Respondent   is  to 
stand  or  to  fall.     We  have   not  one  law  for 
Middlesex,  and  another  law  for  Suffolk.     It 
is  pertinent  evidence  then  to  show  what  has 
been  the  uniform  construction  of  the  law  in 
this  county.     Why  suppose,   Mr.  President, 
one  of  the  judges  of  the  Supreme  Judicial 
Court  were  here  on  his  trial  as  well  he  might 
be,  for  an   unsvund   opinion — an  erroneous 
judgment — charged  with    a  corrupt  decision 
— or  wilful  misconstruction  of  some  particu- 
lar statute.     Would  it  not  be  competent  for 
him  to  show  that  other  judges  had  so  con- 
strued that  statute,that  other  judges  had  given 
similar  opinions — pronounced  similar  judg- 
ments ?    Might   he   not   prove,  that  though 
wrong,  he  was  not  wilfully    wrong,  because 
other  men  as  well,  or  better  informed  than 
himself,  had  so   thought  and  so  acted  under 
that  law  ?  If  he  could  not,  lamentable  indeed  j 
is  the  situation  of  our  judges!    Who  would 
be  found  to  take  an  office  of  high  responsi-  i 
bility— of  extreme   difficulty — requiring  the  ' 
nicest  discrimination  that  the  human  mind  is 
capable  of — where  even  the  least  imperfec- 
tion of  judgment  admits  of  no  excuse—  where 
every  iio.iest  error  is  a  crime.     It  is  no  an- 
swer to  us  to  say   that   one    wrong,   cannot 
justify  another  wrong.     You    are  not  called 
upon  to  pronounce  judgment  on  the  Respon- 
dent's opinion  of  the  law.     The  question  is 
not  whether  his  construction  of  it  has  been 
in   all   instances  exactly   right — whether  it 
might  not  have  been  better — but  whether  it 
has  in  any  instance  been  wrong,  plainly  and 
grossly  wrong ;  so  plainly  and  grossly  wrong 
that  it  could  have   proceeded   from  nothing 
short  of  wilful  blindness,  or   utter  depravity 
.and  corruption  of  heart.     There  must  have 
been  a  moral   turpitude  on   the  part  of  the 
Respondent  to  justify  this  charge.     And  I 
assert — I  insist — that  he  has  a  right  to  show 
that  other  men  in  the  same  exalted  station — 
as  good  judges  as  he — as  good  judges  as  his 
judges — have  so  construed  the  law  as  he  has 
done.     He  has  a   right  to   show   any   thing 
which  will  justify  the  possible  honesty — the 
possible  purity  of  his  motives.     What  is  the 
charge  here  brought  against  him?  It  is  of  a 
corrupt  and  shameful  usage — a  wilful,  wan- 
ton misconstruction  of  the  law.     He  says  I 
have  done   only  what  others  have  done.     I 
have  construed  the  law  as  I  found  it,  accord- 
ing to  the  best  of  my  judgment,  so  help  me 
God  !  I  call  on  all  those  around  me — I  ap- 


peal  to  every  Judge  of  Probate  in  every 
county  in  the  Commonwealth — I  go  back  to 
the  first  origin  of  Courts,  and   invoke  every 
judicial  officer  that  ever  sat  upon  the  bench, 
to  bear  me  out   in   this   usage — in  this  con- 
struction of  the  law.    You  must  bear  kirn. 
You  cann«t  say  this   is   no  justification.     I 
maintain  we   are  fair,  we  are  honest.     We 
are  firm — we  are   not  to  be  shaken  in  this 
position.     We  stand  right  in  Court ;   in  this 
Court ;   in  any  Court  ;    but  more  especially 
in  the   highly  criminal   Court  which    I   am 
now  addressing.     We  can  defend  this  man 
— we  do  defend  him  from  the  charge  of  wil- 
ful corruption,  if  we   show    any  thing   that 
will    account   for   his   conduct    consistently 
with  an  honest  motive — with  any  thing  but  a 
corrupt  motive.     It  is  a  case  too   plain   for 
argument.     We  have  cited  a  decision  of  the 
Supreme   Judicial    Court.      You    are   not 
bound   by  its  decisions.     But   you   are    not 
above  the  law.     You  are  not  better  judges  of 
the  law.   You  allow  its  decisions  to  be  made. 
Why?  Not  because- you  are  not  a   superior 
Court.     I   admit  it.     You  may  be  co-ordin- 
ate— you  may  be  supreme.     But  the  consti- 
tution has  appointed  that  Court  to  pronounce 
the   law.     Its  decisions  are   the   law  of  this 
Commonwealth.     And  if  that  law  prevails 
any  where,  it  must  prevail  here.     It  is  prop- 
er for  us  to   show  that   the   construction  of 
the  statutes  for  two  hundred  years — from  the 
time   that  the    name   of  a    court  was   first 
known  in    this  country — has   been   to  take 
reasonable   compensations  for   services  not 
named  in  the  statute.    I  say  almost  from  »he 
time  of  the  first  settlement — for  though  the 
present  statute  has  no  great  antiquity  on  its 
head,  it  does,  in  its  principal  enactments  at 
}  least,  go  back,  certainly  as  far  as  the  Provin- 
I  cial  Charter. 

The  PRESIDENT  suggested  whether  it 
I  would  not  be  better  to  vary  the  question 
thus,  so  as  to  embrace  the  whole  point  of 
j  dispute  ;  have  you  observed  the  practice  of 
the  Courts  of  Probate  in  this  Common- 
wealth for  many  years ;  and,  if  you  have, 
what  is  that  practice  in  relation  to  the  taking 
of  fees  for  services  not  enumerated  in  the 
fee-bill? 

Mr.  WEBSTER  and  Mr.  HOAR  agreed 
to  this  modification.  Mr.  KING  said  the 
Managers  had  the  same  objections  to  the 
question  in  its  modified  shape  as  before ; 
and  prayed  the  deliberate  judgment  of  the 
Court  whether  it  should  be  put. 

Mr.  DWIGHT  moved,  that  the  Court 
withdraw  for  the  purpose  of  deliberating  on 
the  admissibility  of  this  evidence. 

The  whole  Court  withdrew  accordingly 
at  a  quarter  past  five,  with  the  exception  of 
Mr.  Varnum,  who  remained  in  the  court 
room. 

The  Court  returned  at  half  past  six,  and 
gave  their  opinion  on  the  question,  shall  the 
witness  be  asked,  &e.  as  follows  : 
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Yeas— Mess.  Thomas,  Clark,  Doolittle, 
Ran toul,  Sullivan,  Bigelow,  Lyman,  Hun- 
newell,  Bartlett,  Welles,  Brooks— 11. 

Nays — Mess.  Bourne,  Ruggles,  Moseley 
Whittemore,  Eastman,  Allen,  Tufts,  Rey- 
aolds,  Parker,  Dwight,  Gardner,  Piekman, 
Hyde,  Varnum — 14. 

Mr.  DUTTON.  If  it  would  be  proper 
for  me  to  make  the  suggestion,  I  would  ob- 
serve that  I  have  been  requested  on  the  part 
of  the  Managers  to  move  the  Court  for  an 
adjournment,  which  we  have  reason  to  think 
would  be  agreeable  to  all  parties;  having 
been  much  exhausted  by  a  very  long  and 
laborious  session. 

The  President  asked  the  Respondent's 
counsel  if  they  assented  to  the  suggestion  of 
the  Managers. 

Mr.  WEBSTER.  We  entirely  concur 
with  them,  sir,  in  a  wish  for  adjournment ;  es- 
pecially after  the  late  solemn  decision  of  this 
Hon.  Court ;  which  has,  without  affectation, 
entirely  surprized  us. 

The  Court  was  adjourned  to  9  o'clock  the 
next  morning. 

SENATE. 

FRIDAY,   ATltll.  20. 

COURT  OF  IMPEACHMENT. 

Mr.  Varnum  on  the  part  of  the  Senate, 
and  Mr.  Coolidge  on  the  part  of  the  House 
of  Representatives,  delivered  the  usual  mes- 
sages. 

The  court  was  opened  at  a  quarter  past  9 
o'clock. 

Mr.  GRAY  of  Boston,  took  his  seat  among 
the  Managers,  having  been  elected  by  the 
House  of  Representatives,  in  the  place  of 
Mr.  Baylies. 

The  counsel  for  the  Respondent  proceed- 
ed in  their  defence. 

Mr.  HOAR.  The  Respondent,  by  the 
decision  of  this  honourable  court  yesterday, 
has  met  with  very  considerable  embarrass- 
ment witk  regard  to  the  course  he  is  to  take 
in  the  introduction  of  evidence  in  his  de- 
fence. As  the  court  has  not  furnished  the  \ 
reasons  of  their  decision,  as  we  do  not  know 
whether  they  disapprove  of  the  form  of  the 
question  put,  or  the  substance  of  the  evi- 
dence we  wish  to  introduce,  as  we  have  heard 
the  honourable  Managers  allude  to  the  rules 
of  this  honourable  court,  of  which  we  know 
nothing,  but  with  which  they  being  publie 
men,  are  probably  better  acquainted,  we 
shall  be  obliged  to  submit  several  proposi- 
tions for  the  purpose  of  obtaining  some  fur- 
ther instruction.  In  the  meantime  we  will 
offer  some  evidence,  which  we  suppose  will 
not  be  objected  to,  in  relation  to  some  of  the 
last  articles. 

PRESIDENT.     Are  you   not  furnished 
with    a  copy  of  the  rules  which  »he  court 
have  adopted  for  the  conduct  of  this  impeach-  „ 
ment  ?  * 


Mr.  HOAR.  We  have  not  been  furnish- 
ed with  any  rules  of  evidence. 

Evidence  on  the  part  of  the  Respondent 
on  the  sixth  article. 

BENJAMIN  CHAMPNEY  sworn. 

Q.     by  Mr.  HOAR.    Where  do  you  live  ? 

A.  I  live  in  New  Ipswich,  in  N.  Hamp- 
shire. 

Q.    You  are  a  lawyer  there  ? 

A.     Yes. 

Q.  Have  you  had  any  concern  with  an 
estate  in  Groton,  formerly  owned  by  Mary 
Trowbridge  and  her  sister  ? 

A.  In  1801,  Francis  Champney,  husband 
of  Mary  Trowbridge's  sister,  moved  to  New- 
Ipswich.  At  that  time  I  took  a  lease  of 
Francis  Champney,  for  his  life,  of  one  half  of 
the  Trowbridge  estate,  which  he  held  in  right 
of  his  wife.  The  estate  belonged  to  her  and 
Mary  Trowbridge  as  parceners,  and  heirs  of 
Nehemiah  Trowbridge.  Afterwards  there 
was  a  question  between  the  sisters  about  the 
rent.  In  1804  the  rent  was  demanded.  Fran- 
cis Champney  was  very  poor  and  was  sup- 
ported by  his  father,  and  the  estate  had  be- 
come valuable.  I  thought  something  ought 
to  be  done  to  secure  the  rent.  There  were 
frequent  conversations  about  it  in  the  family. 
There  was  a  fear  that  the  creditors  of  Fran- 
cis Champney  would  get  the  estate.  The 
object  was  to  secure  the  property  for  the  sup- 
port of  Francis  Champney's  wife. 

Q.  Were  there  any  difficulties  betwee» 
the  sisters  ? 

A.  Yes,  there  were  various  difficulties  be- 
tween the  two  families. 

Q.  Did  you  have  any  interviews  with  the 
Respondent  as  agent  of  Mary  Trowbridge  ? 

A.  About  Dec.  1804,  Judge  Prescott  as 
attorney  for  Mary  Trowbridge,  negotiated 
with  me  on  the  subject  of  the  estate. 

Q.  Did  you  ever  converse  with  him  on 
the  subject  at  New  Ipswich  ? 

A.    Yes. 

Q.     How  many  times  ? 

A.  I  do  not  recollect  seeing  him  there, 
but  once. 

Q.  Did  you  ever  transact  business  with 
him  as  her  attorney,  after  he  was  judge  of 
probate  ? 

A.  I  do  not  recollect  that  I  ever  did  after 
that. 

Q.     Should  you  have  remembered  it  ? 
A.     I  should,   because  I  should   think   it 
improper.     I  recollect  I  avoided  conversing 
with  him  on  that  subject  on  that  account. 

Mr.  HOAR  produced  a  paper  which  the 
witness  identified.  Mr.  HOAR  said  he 
should  show  by  this  paper  that  the  decision 
of  the  Respondent,  respecting  this  estate, 
was  not  as  judge  of  probate.  He  reads  the 
paper,  as  follows,  viz  : — 

The  committee  appointed  to  appraise  all  the  real 
estate  whereof  Nehemiah  Trowbridge,  late  of 
GretoBj  died  seized,  have   attcnJud  die  business. 
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and  appraised  the  land  with  the  buildings  thereon, 
at  the  sum  of  $2500  ;  and  upon  Cull  investigation, 
and  impartial  view  o.f  the  premises,  find  that  said 
estate  cannot  be  divided  among  the  children  and 
widow  of  said  deceased,  without  prejudice  and  in- 
jury to  the  whole — therefore  report  that  the  said 
estate  be  set  to  Mary,  the  youngest  daughter  of  the 
slid  deceased,  and  for  her  to  pay  unto  her  sister 
one  third  of  the  amount  of  the  inventory  in  a  suit- 
able time.  One  third  of  amount  of  tlve  inven- 
tory to  be  devoted  to  the  use  and  living  of  the  wi- 
dow in  lieu  of  her  thirds,  and  alter  her  decease 
Mary  is  to  pay  the  one  half  to  the  order  of  her  sis- 
ter, with  interest  after  said  widow's  decease. 

OLIVER  PRESCOTT. 

SAMUEL  LAWRANCE. 

WALLIS  LITTLE. 
Sept.  12,  180."). 
To  Mrs.  Abigail  Chamtney. 

[The  paper  produced  by  the  Managers  corres- 
ponding in  substance  with  the  foregoing,  bearing 
the  same  date,  and  signed  by  the  same  appraisers, 
began  as  follows  : — "  We  the  subscribers,  a  com- 
mittee appointed  by  the  Hon.  James  Prescott,  Esq. 
Judge  of  Probate  for  the  County  of  Middlesex,  to 
appraise  all  the  real  estate  whereof  Nehemiah 
Trowbridge,"  &c.  and  concluded — "  and  that  we 
will  sign  and  prepare  a  report  agreeably  to  the 
above  statement,  as  soon  as  can  be  done  conven- 
iently."    It  was  not  directed  to  any  person.] 

Mr.  HOAR  read  likewise  the  lease  from 
Francis  Champney  to  Benjamin  Champney, 
of  bis  life  estate,  dated  Aug.  18,  1802. 

Q.  Did  you  not  converse  with  the  Res- 
pondent as  agent  ef  Mary  Trowbridge  be- 
fore IS 04  ? 

A.     I  did  before   1804,   and    I   saw   him 
nice  on  the  business   at  New  Ipswich  ;  but 
never  after  he  was  appointed  judge. 
Cross  examined. 

Q,.  by  the  Managers.  Have  you  always 
lived  in  New-Ipswich  ? 

A.  I  have  lived  there  since  1791.  I  mov- 
ed from  Groton. 

Q.  Do  you  know  that  the  Respondent 
went  to  New-Ipswich  expressly  on  this  busi- 
ness ? 

A.  I  presume  he  did.  I  understood  him 
so.  I  recollect  Francis  Champney  said  to 
me  that  brother  Prescott  was  engaged  for 
Loring,  and  Ire  was  afraid  there  would  be 
some  difficulty. 

Q.  Was  he  not  on  the  way  to  or  from 
some  court  ? 

A.     I  do  not  know  that  he  was. 

Q.     When  was  k  ? 

A,     I  cannot  say. 

Q,.  Was  it  after  the  letter  you  wrote  Dec. 
aflth,  1894,  to  Mr.  Loring  ? 

A.     It  was  before. 

Q.  Did  you  see  him  after  his  appoint- 
ment as  judge  ? 

A.     I  believe  I  did. 

Q.  Did  you  not  go  to  Groton  to  see 
him  on  this  subject  ? 

A.  No.  I  think  I  attended  a  Court  of 
Common  Pleas  at  Concord  in  June,  1800, 
and  saw  the  judge,  but  it  was  on  a  melan- 
choly occasion,  when  the  judge  had  just  lost 
a  child  ;  I  was  at  Groton  also  on  the  death  of 


a  sister ;  but  I  did  not  see  the  judge  at  those 
times  to  converse  with  him  on  this  business. 

Q,.  What  was  the  object  of  this  negotia- 
tion ? 

A.  It  was  understood  that  the  creditors 
of  Francis  Champney  were  seeking  this 
property.  The  object  was  to  prevent  their 
getting  it. 

Q.  Were  you  present  when  the  release 
was  executed  at  Groton  ? 

A.  Previous  to  my  going  to  Groton  I  had 
received  a  deed  from  Francis  Champney 
and  wife  of  a  moiety  of  the  estate,  and  I  gave 
a  deed  of  it  in  Jan.  1806  to  Loring. 

Q.  Did  you  appear  before  the  commis- 
sioners as  agt?nt  to  Francis  Champney  and 
wife? 

A.     Yes. 

Q.  Did  the  Respondent  give  you  notice 
of  his  being  appointed  Judge  of  Probate,  and 
that  on  this  account  he  could  proceed  no 
further  as  agent  in  this  business  ? 

A.  I  do  not  remember  that  I  was  spec- 
ially so  informed  by  him. 

Q.  Was  there  any  thing  done  different 
from  the  common  usage,  before  the  Judge 
of  Probate  ? 

Mr.  WEBSTER.  Tell  what  was  done; 
not  what  the  usage  is. 

Witness.  We  came  to  a  settlement  with- 
out any  decree  or  interference  of  the  Res- 
pondent as  Judge  of  Probate. 

Q.  Was  there  any  agreement  that  the 
Respondent  should  name  commissioners  to 
appraise  the  estate,  notwithstanding  he  was 
an  agent,  before  he  was  appointed  judge? 

A.     I  do  not  recollect  that  there  was. 

Q,.  Before  the  conclusion  of  the  business 
was  there  any  agreement  as  to  a  division  of 
the  property  ? 

A.     I  do  not  recollect  any. 

Qi  Did  you  understand  and  consider  the 
Respondent  the  agent  of  Mary  Trowbridge 
after  1804? 

Mr.  WEBSTER.  We  object  to  the  ques- 
tion. 

Mr.  SHAW.  We  consider  the  question 
proper  on  account  of  the  Respondent's  an- 
swer. We  state  that  the  Respondent  being 
Judge  of  Probate,  acted  still  as  agent  of  the 
party.  The  excuse  alleged  is  that  it  was 
done  by  consent  of  parties.  What  miscon- 
duct there  is  in  this  is  another  consideration. 
The  question  is  to  prove  the  fact  slated  in 
the  answer  of  the  Respondent. 

Mr.  WEBSTER.  No  sir,  it  is  to  get  the 
witness' opinion. 

Mr.  SHAW.  No  sir,  it  is  a  question  of 
fact.  We  say  the  appointment  of  commis- 
sioners was  made  by  the  Respondent  under 
the  form  of  a  decree  of  Judge  of  Probate. 
The  question  is,  was  it  done  by  agreement 
of  tire  parties  notwithstanding  their  knowl- 
edge of  the  Respondent's  being  the  attorney 
of  one  of  the  patties. 
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Mr.  WEBSTER.  The  gentleman  asks 
one  question  and  argues. another.  Produce 
the  other  party  who  must  have  known,  and 
ask  him  if  he  had  any  notice  from  the  Res- 
pondent of  his  ceasing  to  be  agent. 

Q.  by  Mr.  SHAW.  Had  you  any  notice 
from  Judge  Prescott  of  his  discontinuing  to 
be  the  agent  and  attorney  of  Mary  Trow- 
bridge ? 

A.  I  had  no  information  on  the  subject. 
I  did  not  think  any  thing  about  it. 

Q.  Was  there  any  agreement  between 
the  parties  that   notwithstanding   the  judge 


He  married  my  sister. 
Who  entered   the  caveat 

? 

I  did 


you  men- 
;  it  was  for  the  purpose  of  delay 


beim 


agent,  he  should  appoint 

I  do  not  recollect  any. 

How   far  is  New  Ipswich  from  Gro- 


appraisers  ? 
A. 

Q 

ton? 

A.     Twenty  miles. 

Q.  by  Mr.  GRAY.    Was  there  any  agree- 
ment whatsoever,   as  to  a  settlement  being 
aiade  otherwise  than  according  to  law  ? 
A.     Not  as  I  recollect. 
Q.    by  Mr.  WEBSTER.     Did  you  ever 
treat   with  the  Respondent  as  attorney  of 
Mary  Trowbridge,  in  any  way,  after  he  was 
appointed  Judge  of  Probate  ? 
A.     Noi  that  I  recollect. 
Q.     How  was  the  estate  settled,  by  deed, 
or  judgment  of  the  Court  ? 

A.  After  the  report  of  the  Commission- 
ers, there  was  a  delay,  and  it  was  consider- 
ed how  it  should  be  settled,  and  it  was  fin- 
ally done  by  deed.  Francis  Champney  and 
wife  made  a  deed  to  me  of  her  share  of  the 
estate,  and  I  gave  a  deed  of  it  to  Loring. 
There  was  a  fear  of  the  creditors  making  an 
attachment,  and  a  caveat  was  filed  in  the 
probate  office  and  the  petition  for  partition 
was  continued  one  term. 

Mr.  HOAR  reads  a  release  (after  proving 
it  by  the  witness)  dated  Jan.  6.  1806,  signed 
by  Benjamin  Champney  as  attorney  of  Fran- 
cis Champney  and  wife,  being  an  acknowl- 
edgement  of  her  having  received  her  share 
of  the  estate. 

Q.  by  Managers.  How  many  times  did  ! 
you  see  the  Respondent  after  he  was  ap-  ; 
pointed  judge,  and  before  this  business  was  ; 
concluded  ? 

A.  I  presume  I  saw  him  at  the  Concord  I 
Court. 

Q.     Did  yon  see  him  at  any  other  time  ? 

A.  I  think  I  saw  him  at  New  Ipswich  in 
the  summer  of  1805. 

Q.  When  was  it  that  you  saw  him  at  I 
Concord  ? 

A.     At  the  time  of  the    Court   in   June,  j 
1305.     I  have  a  memorandum  that  his  fam- 
ily was  at   New  Ipswich   in   the  summer  of 
1805.     I  saw  him  again  at  Groton  in  Sept- 
ember. 

Q.  Had  you  any  conversation  with  him 
on  this  business  at  either  of  these  times  ? 

A.     Not  that  I  recollect. 

Q.     Is  the  Respondent  related  to  you  ? 


A. 

Q 

tioned 

A. 

only. 

Q.  Was  there  any  counsel  except  your- 
self, employed  for  the  wife  ef  Francis 
Champney  ? 

Mr.  WEBSTER  objects  to  the  question 
as  being  irrelevant. 

The  Managers  prayed  the  judgment  ef  the 
Court.  The  yeas  and  nays  were  taken  as 
follows,  viz ; 

Yeas — Mess.  Bourne,  Thomas,  Ruggles, 
Clark,  Moseley,  Whittemoie,  Sullivan,  Big- 
elow,  Allen,  Reynolds,  Tufts,  Dwight,  Par- 
ker, Lyman,  Gardner,  Hyde,  Hunnewell, 
Pickman,  Bartlett,  Welles,  Brooks  and  Var- 
num — 22. 

Nays — Mess.  Doolittle,  Rantoul  and  East- 
man— S. 

So  the  question  was  put  to  the  witness. 
A.    There  was  no  other  attorney  on  the 
part  of  Mrs.  Champney.     Mr.  Peabody  was 
an  agent   appointed  by  Judge  Prescott  for 
the  other  party. 

Mr.  HOAR  reads  the  deed  of  quitclaim 
from  Francis  Champney  and  wife  to  Benja- 
min Champney,  dated  Jan.  2,  1806,  and  the 
deed  from  Benjamin  Champney  to  Loring, 
dated  Jan.  6,  1806.  He  stated  that  the  lease 
©f  the  life  estate  to  Benjamin  Champney 
was  dated  Aug.  18,  1801.  He  produced  al- 
so a  paper  written  by  the  Hon.  Timothy  Big- 
elow,  signed  by  Mary  Trowbridge,  with  a 
blank  left  for  the  signatures  of  the  other  par- 
ties. It  was  a  request  lo  the  Judge  of  Pro- 
bate to  settle  the  whole  estate  on  Mary 
Trowbridge,  if  he  should  think  proper. 

Witness  identified  the  papet,  and  said  be 
thought  it  best,  seeing  that  paper,  to  settle 
by  deed  instead. 

Mr.  HOAR  repeated  that  the  commis- 
sion of  the  Respondent  as  Judge  of  Probate 
was  dated  Feb.  1,  1305,  and  ihat  (he  oaths 
were  administered  to  him  on  the  19th. 

Mr.  HOAR.  We  shall  next  introduce 
evidence  that  applies  perhaps  more  particu- 
larly to  the  7th  article,  but  which  has  a 
bearing  on  most  ef  the  others,  in  which  he 
performed  special  services  and  received  fees 
for  them,  to  show  that  it  has  been  the  con- 
stant practice  of  the  Respondent,  where  it 
could  be  done  without  great  inconvenience 
to  the  parties,  to  send  them  to  some  other 
person  to  have  their  papers  put  into  form, 
and  that  he  has  avoided  as  much  as  possible 
preparing  them  himself. 
LOA.MMI  BALDWIN  sworn. 
Witness  stated  that  while  he  kept  an  at- 
torney's office  in  Cambridge,  from  1808  to 
1814,  he  became  »  good  deal  acquainted  with 
the  practice  of  the  probaie  courts,  and  often 
conversed  with  Judge  Prescott  concerning 
it.     lie    mentioned    that   great  de.'ays  wer$ 
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occasioned  by  the  suitors  coming  quite  un- 
prepared with  their  necessary  papers,  and 
with  accounts  very  informally  stated.  I  hap- 
pened to  have  an  office  in  the  same  building 
where  the  probate  courts  were  usually  hold- 
en;  and  the  judge  asked  me  if  it  would  be 
agreeable  to  me  to  attend  to  that  business, 
and  occasionally  prepare,  or  correct  the  pa- 
pers of  suitors  ia  his  court  ;  which  I  agreed 
to  do. 

Mr.  BUTTON  objects  to  this  evidence  of 
general  practice,  and  thinks  the  testimony 
ought  to  be  confined  to  particular  cases. 

Witness.  1  cannot  now  recollect  individ- 
ual cases.  But  a  great  many  persons  appli- 
ed to  me  by  the  direction  of  the  judge,  so 
that  I  used  to  make  a  point  of  keeping  at  my 
office  on  probate  days. 

Q.  by  Mr.  HOAR.  What  kind  of  bu- 
siness were  you  accustomed  to  do  for  them  ? 

A.  I  used  to  take  blanks  from  the  pro- 
bate office,  and  fill  them  up  as  they  were 
wanted.  In  a  number  of  instances  I  made 
out  complete  sets  of  administration  papers. 
I  used  frequently  to  prepare  their  bonds,  leav- 
ing blanks  for  the  names  of  the  sureties,  to 
be  afterwards  filled  up  by  the  judge  ;  and 
sometimes  the  judge  told  me  beforehand 
who  they  were  to  be.  When  the  papers  were 
all  properly  prepared,  I  used  to  go  into 
court  with  the  parties,  and  present  them  to 
the  judge.  This  tended  to  promote  the  des- 
patch of  business,  and  enabled  the  parties 
to  getaway  sooner  from  attendance  on  the 
court. 

Q.  Did  you  also  sometimes  correct  ac- 
counts ? 

A.  I  did  ;  and  often  had  to  re-state  an  ac- 
count entirely,  which  had  been  informally 
made. 

Q.  Did  the  parties  come  of  their  own  ac- 
cord ?  or  were  they  sent  to  you  ? 

A.  They  often  came  of  their  own  ac- 
cord, in  order  to  get  their  business  through 
sooner  ;  and  were  often  sent  by  the  judge  for 
the  same  purpose. 

Q 

tedious  business  ? 

A.  It  often  occupied  several  hours.  When 
the  accounts  were  long  it  sometimes  took  me 
half  a  day,  or  more,  to  examine  and  arrange 
the  vouchers  and  make  out  the  account 
accordingly. 

Q.  Hare  you  ever  known  the  judge  your- 
self to  send  parties  to  a  lawyer  to  get  this 
business  done  ? 

A.  I  often  heard  him  tell  suitors  that  he 
could  not  delay  the  regular  business  of  the 
court  to  put  their  papers  and  accounts  in  pro- 
per form  ;  that  if  they  wanted  to  get  their 
business  done  they  had  better  apply  to  me, 
or  some  other  lawyer  to  put  them  right.  The 
judge  very  often  came  into  my  office  him- 
self with  these  informal  papers,  and  desired 
tne  to  put  them  in  order ;  which  I  used  to 


Was  the  correcting  these  accounts  a 


do.     And  I  generally  found  suitors  very  wil- 
ling to  pay  my  fee  for  the  sake  of  getting 
their  business  over  so  much  sooner. 
Cross  examined. 

Q.  by  Mr.  SHAW.  What  was  the  ob- 
ject of  referring  suiters  to  you  ? 

A.  It  was  merely  to  expedite  business  ; 
the  suitors  always  preferred  paying  a'  small 
charge  of  two  or  three  dollars,  to  waiting  till 
the  register  could  attend  to  their  papers  him- 
self. 

Q.  Was  any  difference  made  in  the  sums 
paid  to  the  judge,  or  register,  when  you  pre- 
pared the  papers  ? 

A.  I  never  understood  that  there  was  any 
difference  in  the  probate  fees  on  that  ac- 
count. 

Q.  by  Mr.  HOAR.  Was  the  register 
rather  slow  in  doing  business  ? 

A.  The  register  at  that  time  was  Judge 
Winthrop,  who  was  very  old  and  infirm — 
had  a  very  methodical  set  way  of  doing  bu- 
siness— in  which  he  did  not  choose  to  be  dis- 
turbed. 

Q.  Was  it  thought  therefore  to  be  a  sav- 
ing of  expense  and  trouble  to  get  the  busi- 
ness done  by  others  ? 

A.  I  thought  there  was  ;  and  suitors 
seemed  to  bo  well  satisfied  with  the  arrange- 
ment, and  paid  the  additional  charge  cheer- 
fully. 

Q.  by  the  Court.  Do  you  know  wheth- 
er the  judge  took  any  less  fees  in  those 
cases  where  you  prepared  the  papers,  than 
when  they  were  prepared  in  court  by  him- 
self, or  the  register  ? 

A.     I  do  not  know. 

Mr.  WEBSTER.  There  is  no  pretence, 
may  it  please  the  court,  that  any  less  fees 
were  takea  when  the  blanks  were  filled 
out  of  the  probate  orifice.  The  object  of  this 
testimony  is  to  show,  that  in  a  great  many 
cases  it  was  necessary  that  some  person  who 
understood  the  business  should  be  employed 
about  these  papers;  that  it  required  consid- 
erable labour  to  prepare  them  ;  that  this  was 
frequently  done  out  of  the  office,  and  paid 
for  ;  and  that  sometimes  it  was  done  by  the 
judge  himself,  for  which  he  took  the  usual 
fees. 

Q.  by  the  Court.  What  were  the  pa- 
pers you  prepared  in  applications  for  ad- 
ministration ? 

A-  The  petition,  letter  of  administration, 
bond,  notice,  warrant  of  appraisal,  and  de- 
cree. I  used  to  take  blanks  for  all  these  pa- 
pers occasionally  from  the  register,  and  keep 
them  in  my  office,  to  be  filled  up  when  call- 
ed for. 

PRESIDENT.  The  blanks  were  always 
furnished  from  the  »roba»e  office,  were  they  ? 

A.    Yes. 

Mr.  HOAR.  With  the  consent  of  the 
honourable  Managers,  who  have  had  the  pa- 
pers under  their  inspection,  we  now  offer  to 
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the  ceurt  three  complete  sets  of  papers,  an- 
alagous  t»  those  in  the  case,  with  fictitious 
names,  prepared  by  Mr.  Fiske.  [The  pa- 
pers were  laid  upon  the  clerk's  table.] 

Q.  by  the  Court.  Did  you  charge 
fees  to  the  party  for  preparing  letters  of  ad- 
ministration, bond,  order  of  notice,  and  de- 
cree ? 

A.  I  used  to  fill  up  all  the  papers,  and 
charge  a  fee  of  two  or  three  dolllars  for  the 
whole.  "When  accounts  were  to  be  stated  I 
charged  more — according  to  the  time ;  gen- 
erally about  five  dollars — or  in  troublesome 
cases  ten. 

Q.  by  Mr.  PEABODY.  Did  the  suit- 
ors generally  come  prepared  with  their  pa- 
pers, or  not  ? 

A.  There  were  a  number  of  gentlemen 
in  different  parts  of  the  county,  who  were  ac- 
customed to  attend  to  this  business,  and  pre- 
pare the  papers  beforehand  for  suitors.  But 
they  very  often  came  without  any  prepara- 
tion. 

Q.  Were  the  fees  you  charged  allowed 
in  their  accounts. 

A     Yes. 

Q.  Did  you  ever  hear  any  expressions  of 
dissatisfaction  about  it  ? 

A.  No — I  never  heard  any  other  than 
expressions  of  satisfaction. 

Q.  by  the  Court.  Was  the  fee  paid 
to  you  by  the  suitors,  or  the  Respondent  ? 

A.     By  the  suitors  in  every  instance. 

Q.  by  Mr.  GRAY.  \  ou  say  you  some- 
times filled  up  the  blanks  entirely,  did  you  ? 

A.  I  did  ; — sometimes  left  blanks  for  the 
names  to  be  inserted  ;  and  at  other  times 
when  I  happened  to  know  the  parties  I  filled 
them  up  entirely. 

Q.  Were  the  aceountsbrought  you  some- 
times correct  ? 

A.  They  were  often  right  except  as  to 
mere  form,  and  then  I  merely  filled  up  the 
blank  forms.  Those  suitors  who  had  experi- 
ence in  probate  business,  bronght  their  ac- 
counts pretty  correct  ;  but  most  of  thein 
were  very  irregular. 

Mr.  WEBSTER.  Will  you  state  the  ob- 
ject of  the  application  to  you  to  prepare 
these  formal  papers  ? 

A.  The  object  I  believe  was  merely  that 
the  party  might  get  his  business  despatched 
the  sooner,  and  go  home.  At  least  this  ftas 
the  case  with  the  mere  formal  papers.  But 
when  accounts  were  to  be  settled,  it  was 
also  an  object  to  have  them  correctly  stated  ; 
and  this  was  a  pretty  troublesome  business, 
for  which  I  used  to  charge  five  or  ten  dollars. 

Q.  by  Mr.  GRAY.  But  you  took  fees 
even  for  the  mere  formal  papers,  did  you  ? 

A.     I  did. 

JOSIAH  ADAMS  sworn. 

Witness  stated,  that  he  was  a  lawyer,  and 
had  kept  an  office  seteral  years  in  Framing- 
ham  ;  that  ptobate  courts  were  holden  there 


twice  a  year.  That  he  had  had  considera- 
ble connexion  with  probate  business  for  the 
same  reasons  as  had  been  stated  by  Mr. 
Baldwin.  That  he  had  formerly  lived  in 
Concord  ;  but  opened  an  office  in  Framing- 
ham  in  1807.  That  the  Respondent's  prac- 
tice, in  relation  to  administration  papers  and 
informal  accounts,  had  been  uniformly  in  re- 
gard to  him  as  stated  by  Mr.  B.  That  the 
judge  had  always,  as  far  as  he  knew,  avoided 
doing  this  kind  of  business  himself,  and  had 
preferred  sending  suitors  to  him.  That  he 
had  sometimes  had  accounts  which  it  took 
him  two  or  three  days  to  state. 
Cross  examined. 

Q.  by  Mr.  LELAND.  When  are  the 
probate  courts  holden  in  Framingham  ? 

A.  Twice  a  year  ;  in  June  and  Septem- 
ber. 

Q.  Does  the  judge  still  continue  the 
practice  of  sending  suitors  to  you  to  have 
their  papers  prepared  F 

A.  Not  for  the  preparation  of  the  mere 
formal  papers.  Since  Mr.  Fiske  has  been 
register  they  have  been  made  out  in  the  of- 
fice as  fast  as  they  were  wanted. 

Q.  by  Mr.  SHAW.  "Were  these  appli- 
cations made  to  you  chiefly  when  the  Res- 
pondent was  much  pressed  with  business  ? 

A.     Generally. 

Q.     How  long  do  the  terms  centinue  ? 

A.  Usually  three  or  four  days ;  some- 
times as  much  as  five  or  six. 

NATHAN  ADAMS  sworn. 

Witness  states,  that  he  lives  at  Medford  ; 
that  as  long  ago  as  1805  he  began  to  attend 
the  probate  courts  there,  and  had  since  attend- 
ed constantly  :  that  he  frequently  prepared 
papers  for  suitors,  and  did  such  other  servi- 
ces as  other  witnesses  had  stated.  That  the 
judge  frequently  teferred  suitors  to  him,  and 
to  other  persons  for  that  business.  That  he 
was  not  a  lawyer  ;  but  that  he  had  an  ad- 
ministration to  attend  to  himself  in  1805,  by 
which  he  had  got  some  insight  into  the  busi- 
ness ;  that  the  judge  had  frequently  given 
him  instructions  gratis,  and  that  he  had  seen 
him  do  it  to  others,  both  in  court  and  out. 
That  he  had  settled  many  estates,  and  h ad- 
attended  to  probate  business  for  others  regu- 
larly since  he  first  settled  one  in  1805. 
No  cross  examination. 

ABNER  BARTLETT  called. 

Witness  said  that  he  recollected  frequent- 
ly seeing  the  judge  refer  suitors  in  his  court 
to  gentlemen  of  the  bar,  for  the  purpose  of 
facilitating  business.  That  application  hud 
been  frequently  made  to  him  for  the  pre- 
paring of  probate  papers,  both  at  Medford, 
and  at  Woburn,  where  he  had  formerly  lived. 
That  he  left  Woburn  in  1807. 

No  cross  examination. 

NATHAN  BARRETT  sworn. 

Witness  lives  at  Concord,  and  agrees  en- 
tirely with  the  testimony  of  former  witnesses 
as  tu  the  judge's  practice. 
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No  cross  examinati  on. 

The  Managers  said  they  would  concede 
all  that  witnesses  could  testify,  as  to  the  gen- 
eral practice  of  the  Respondent  in  this  re- 
spect. 

Mr.  HOAR  then  offered  to  read  the  depo- 
sition of  Nathan  Groat,  in  evidence  on  the 
12th  article. 

Mr.  KING  said,  that  it  was  taken  ex-partc, 
but  the  Managers  had  no  objection  to  its  be- 
ing read. 

Mr.  HOAR  replied,  that  the  Managers 
had  seasonable  notice  of  the  taking  of  the 
deposition;  that  the  interrogatories  proposed 
by  the  counsel  for  the  Respondent,  had  been 
submitted  in  writing  to  the  inspection  of  the  I 
Managers,  and  that  they  had  been  requested 
to  add  interrogatories  of  their  own. 

Mr.  HOAR  then  read  the  deposition  as 
follows. 

Commoniveallh  of  Massachusetts. 

Senate  of  the  Commonwealth,  sitting  as  a 
high  court  of  impeachment,  in  the  matter  of 
the  articles  of  impeachment,  presented  by 
the  House  of  Representatives  is.  James 
Prescott,  Judge  of  Probate  for  the  county  of 
Middlesex. 

Interrogatories  proposed  to  be  submitted  on 
behalf  of  the  Respondent,  to  NATHAN 
GROUT  of  Sherburne,  a  witness  to  be  pro- 
duced and  sworn  to  testify  in  this  cause. 

1.  Did  you  and  Alpheus  Ware,  or  either  of 
you,  apply  to  James  Prescott,  Esq.  for  advice 
relative  to  the  properly  of  Jotham  Breck,  the 
ward  of  said  Ware, at  Framingham,  in  June 
1815?  If  so,  please  fully  to  state  the  circum- 
stances and  manner  of  such  application  ? 

2.  Was  there  at  that  time  any  controversy 
between  said  Ware  and  yourself,  relative  to 
the  account  of  said  Ware's  proceedings  in  his 
guardianship  ? 

3.  Did  said  Prescott  offer  his  advice  to 
you  or  said  Ware,  or  propose  to  give  you,  or 
either  of  you,  any  directions  respecting  the 
affairs  of  said  Breck,  before  said  Prescott 
was  applied  to  by  yon  for  advice? 

4.  Please  to  state  all  other  matters  and 
facts  with  n  your  knowledge  relative  to  the 
above  entitled  case  ;  and  particularly  all  the 
circumstances  that  transpired,  and  all  the 
conversation  that  was  had  at  said  time  be- 
tween you  and  said  Ware  and  said  Prescott 
or  any  of  you. 

AUGUSTUS  PEABODY, 
In  behalf  of  the  Attomies  of  the  Respondent. 

Boston,  April  9,  1821 . 

Lemuel  Shaw,  Esq.  and  ethers,  Manageis  ol  the 
Impeachment  against  James  Prescott,  Judge  of 
Probate  ; 

Gentlemen, 
Mr.  Grout  being  infirm  and  probably  unable 
personally  to  attend  at  the  trial,  it  is  proposed,  on 
behalf  of  the  Respondent,  to  take  his  deposition. 
For  that  purpose  we  send  you  the  foregoing  inter- 
rogatones,  which  we  propose  to  submit  to  Mr. 
Grout,  and  request  you  to  add  cross  interrogato- 
ries— which  we  will  submit  with  these.     We  will 


have  the  answers  taken  by  any  discreet  magis* 
Irate  in  the  vicinity,  whom  you  will  name.  \Ve 
request  you  to  join  in  taking  this  deposition — and 
at  the  same  lime  notify  you,  that  if  you  do  not,  we 
shall  be  obliged  to  take  it  ex  parte. 

You  can  if  you  please  join  in  taking  the  deposi- 
tion, saving  all  exceptions  you  may  see  fit  to  take 
to  using  it  before  the  Senate. 

AUGUSTUS  PEABODY, 

In  belialf  of  the  Attomies  of  the  Respondent. 

I,  NATHAN  GROUT,  of  Sherburne' 
testify  and  say,  that  in  the  year  1815,  I  was 
one  of  the  overseers  of  the  poor  of  the  town 
of  Sherburne,  and  some  time  in  the  month 
®f  June  in  that  year,  I  attended,  with  the 
other  members  of  the  board  of  overseers  to 
the  examination  of  the  account  of  Alpheus 
Ware,  as  guardian  of  Jotham  Breck,  a  per- 
son non  compos  mentis  ;  the  account  was 
examined  at  Sherburne,  and  we  signified  our 
consent  to  its  allowance,  by  a  certificate 
written  on  the  account  which  we  subscribed. 
I  did  not  go  to  the  Probate  Court  in  Fra- 
mingham, in  June  in  that  year,  to  attend  to 
that  account.  I  had  other  business  in  the 
Probate  Court,  which  induced  me  to  go 
there.  There  was  no  controversy  between 
said  Ware  and  myself  relative  to  that  ac- 
count, nor  on  any  other  subject  at  that  court. 
I  had  however  some  consultation  with  said 
Ware,  on  the  last  day  of  the  sitting  of  the 
court,  relative  to  two  notes  of  hand,  which 
said  Ware  held  against  two  men  by  the  name 
of  Bridges,  payable  to  said  Breck.  The 
judge  was  sitting  at  the  table,  where  he  had 
been  doing  the  probate  business  ;  he  was  a- 
bout  closing  the  session,  and  most  of  the 
people,  I  believe  all  but  Ware  and  myself, 
had  withdrawn.  After  Ware  and  myself 
had  conversed  some  time,  being  not  more 
than  six  feet  from  the  judge,  1  turned  to  the 
judge,  as  he  was  sitting  at  the  table,  and, 
supposing  we  were  conversing  on  a  subject 
in  which  it  was  the  duty  of  the  Judge  of 
Probate  to  direct,  I  began  to  state  to  him 
the  circumstances  relative  to  said  notes.  I 
had  not  proceeded  far,  when  Ware  inter- 
rupted me,  and  went  on  to  state  to  the  judge 
the  particular  circumstances  of  said  notes. 
The  substance  of  our  statement  was,  that  the 
notes  were  given  for  a  farm,  which  said 
Breck  had  sold  to  the  Bridges — and  as  his 
wife  unexpectedly  refused  to  release  her  claim 
of  dower,  the  notes  were  given,  to  be  paid 
whenever  she  should  relinquish  hei  dower, 
interest  to  be  paid  in  the  mean  time.  Our 
object  was  to  obtain  the  principal  of  the 
Bridges,  who  were  willing  to  pay  if  they 
could  be  indemnified,  and  we  wished  to  be 
advised  of  means,  in  which  such  indemnifi- 
cation could  be  given.  After"  hearing  our 
statement,  and  considering  the  subject  a  few 
minutes,  the  judge  advised  us  to  put  an  arti- 
cle in  the  warrant  for  our  next  town  meet- 
ing, and  have  the  Treasurer  empowered,  in 
behalf  of  the  town,  to  indemnify  the  Bridges, 
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by  bond  4<  gainst  the  claim  of  dower.  This*, 
advice  was  followed,  and  one  of  said  notes  i 
has,  as  I  have  since  been  informed,  been' 
principally  paid.  The  judge  then  told  me, 
he  must  have  five  dollars  for  his  advise.  I 
refused  to  pay  him,  saying  I  supposed  he  had 
done  no  more  than  his  duty  as  Judge  of  Pro- 
bate, and  if  I  paid  him,  it  might  be  from  my 
own  pocket,  as  the  other  members  of  the 
board  of  overseers  might  refuse  to  pay  me. 
The  account  of  Ware  abovementioned  lay 
on  the  table  before  him  ;  the  judge  said  his 
fees  on  that  account  amounted  to  but  forty 
cents,  and  he  ought  to  be  paid  for  his  advice, 
and  asked  if  I  was  willing  that  Ware  should 
pay  him  and  have  it  allowed  in  the  account. 
I  told  him  I  considered  it  his  duty  as  judge, 
and  that  I  was  not  willing.  He  appeared  to 
be  much  dissatisfied,  and  said  he  should  re- 
member me  so  as  not  to  be  taken  in  again. 
I  went  very  soon  from  the  hall,  and  the  judge 
follewed  me  down  the  stairs,  leaving  Ware 
behind,  as  I  supposed.  He  again  claimed 
the  money,  and  after  some  little  conversa- 
tion, I  told  him,  to  prevent  difficulty,  I  would 
pay  him  three  dollars;  but  he  said  he  should 
not  take  less  than  the  sum  he  had  claimed. 

Question  by  Alpheus  Ware.  Do  you 
not  remember  that  I  had  also  a  note 
signed  by  myself  and  payable  to  said  Breck, 
which  was  in  the  same  situation  as  the  notes 
against  the  Bridges,  and  which  were  includ- 
ed in  the  subject  on  which  we  asked  advice  ? 

Answer.  I  recollect  that  you  were  indebt- 
ed to  the  estate  of  Breck,  but  do  not  recol- 
lect the  particulars. 

NATHAN  GROUT. 

Commonwealth  of  Massachusetts. 
MIDDLESEX,  ss. 

On  the  fourteenth  day  of  April  in  the  year  of  our 
Lord  eighteen  hundred  and  twenty  one,  the  afore- 
said deponent  was  examined  and'  cautioned,  and 
sworn  agreeable  to  law  to  the  deposition  aforesaid 
by  him  subscribed,  taken  at  the  request  of  James 
Fresco  tt,  Esq.  Judge  of  Probate  for  the  county  of 
Middlesex,  and  to  be  used  on  his  trial  before  the 
Senate  of  said  Commonwealth,  which  will  be  sit- 
ting as  a  Court  of  Impeachment  in  the  Senate 
Chamber,  on  the  eighteenth  day  of  April  instant, 
on  the  articles  of  Impeachment  orescnied  against 
him  by  the  House  of  Representatives ;  and  the 
Managers  on  the  part  of  the  House  of  Represen- 
tatives were  not  notified  and  did  not  attend.  And 
the  said  deponent  being  so  sick  and  infirm  as  to 
be  unable  to  travel  and  attend  at  the  trial,  is  the 
cause  of  taking  this  deposition — And  1  further 
certify  that  said  Alpheus  Ware  did  attend  and  was 
permitted  to  put  any  interrogatories  he  thought  fit. 
CALVIN  SANGER, 

Justice  of  the  Peace. 

ROYAL  M'INTOSH  sworn. 

Mr.  HOAR.  Our  object,  may  it  please 
the  Court,  in  bringing  forward  this  witness, 
is  of  an  unpleasant  character.  We  are  ex- 
tremely sorry  to  be  obliged  te  call  in  ques- 
tion the  veracity  of  any  witness  who  has  ap- 
peared upon  the  stand.  But  in  this  instance 
we  esteem  it   necessary,  to  de  away  some  of 


the  colouring,  which  has  been  given  to  this 
article  by  the  testimony  of  Mr.  Ware.  We 
mean  to  show  by  this  witness,  that  a  person- 
al misunderstanding  existed  between  the 
Respondent  and  Ware,  attended  with  vio- 
lent animosity  on  the  part  of  the  latter.  It 
will  appear  by  the  witness,  that  Ware  had 
formerly  employed  the  Respondent  as  coun- 
sel, and  that  the  Respondent  had  been  oblig- 
ed to  sue  for  his  fees.  He  had  taken  out  an 
execution  against  him.  The  witness  after 
this  met  Ware  in  Boston,  who  employed 
him  to  carry  a  sum  of  money  to  the  Respsn- 
dent  to  stop  the  execution.  A  $20  bill 
which  was  thus  carried  turned  out  to  be 
counterfeit,  and  was  returned  upon  Ware's 
hands ;  at  which  Ware  was  angry  and  a 
quarrel  arose. 

Mr.  DUTTON.  If  the  witness  is  called 
to  testify  to  a  general  misunderstanding,  be 
it  so  ;  that  is  proper  evidence  ;  but  I  object  to 
the  introduction  of  all  these  particulars,  as 
wholly  irre'evant  to  the  case. 

Q.  by  Mr.  HOAR.  Do  you  know  of  any 
animosity  on  the  part  of  Ware  to  the  Re- 
spondent ? 

A.  I  have  heard  Ware  express  a  great 
deal  of  anger  against  him  frequently.  I  do 
not  recollect  in  particular  the  words  that  he 
used,  except  that  I  have  heard  hina  say  he 
would  try  an«l  get  him  indicted. 

Q,.  Did  yon  carry  money  to  the  Respon- 
dent at  the  request  of  Ware  ? 

Mr.  SHAW.     We  object  to  that  question. 

Mr.  HOAR.  May  it  please  your  Honors, 
our  object  is  simply  to  show  the  occasion  of 
the  quarrel.  We  do  not  wish  to  prove  that 
the  bill  was  counterfeit  ;  we  will  admit,  if 
the  Hon.  Managers  please,  that  it  was  a  per- 
fectly good  bill,  and  that  the  Respondent  was 
under  a  mistake.  But  we  wish  the  Court  to 
be  made  acquainted  with  the  violence  of 
Ware's  animosity,  and  the  slightness  of  the 
occasion: 

Mr.  SHAW.  We  have  no  objection  to 
any  question  as  to  Ware's  general  veracity, 
or  to  general  evidence  against  his  credibility 
in  this  particular  case  ;  but  we  do  object 
to  the  introduction  of  particular  facts, 
which  we  have  never  heard  of,  and  which 
we  have  no  means  to  meet.  Such  testi- 
mony would  not 'be  admissible,  according  to 
the  general  rules  of  evidence,  in  a  court  of 
law. 

PRESIDENT.  The  question  is— Did 
you  carry  money  to  the  Respondent  at  the 
request  of  Ware  ?  Shall  this  question  be  put 
to  the  witness  ? 

It  was  decided  by  yeas  and  nays  as  fol- 
lows : 

Yea— Mr.  Bourne— 1. 

Nays — Messrs.  Thomas,  Ruggles,  Clark, 
he—  24. 

Q  by  Mr,  SHAW.  Did  you  ever  hear 
Ware  use  threatening  language  against  the 
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Respondent  ?  If  >ou  did,  state  what  it  was. 
A.     I  heard  him  say  that  he  could  prove 
that  the  Respondent  had  that  bill  by  him  a- 
bove  a  year,  and  tried   to  pass  it ;  for  which 
he  calculated  to  get  him  indicted. 

Q.  by  Mr.  HOAR.  Did  he  mean  the 
same  bill  which  you  carried  to  the  Respon- 
dent from  Ware  ? 

A.     I  have  no  doubt  it  was. 

PRESIDENT.  The  opinion  of  the 
Court  cannot  be  mistaken  on  this  point, 
though  the  reasons  of  its  decisions  are  not 
assigned.  We  have  no  objection  to  the  ad- 
mission of  evidence  as  to  the  general  hostili- 
ty of  Ware,  but  this  particular  transaction 
must  not  be  inquired  into. 

Mr.  HOAR.  I  believe  the  fact  was  drawn 
out  by  the  gentleman  on  the  other  side. 

Mr.  SHAW.  The  witness  misunderstood 
our  question  then  ;  it  was  as  to  the  general 
threats,  and  not  as  to  any  particular  con- 
versation. 

Mr.  HOAR.  State  any  language  which 
you  have  heard  Ware  use  at  any  time  im- 
porting dislike,  or  anger,  towards  the  Res- 
pondent. 

Witness.  I  heard  him  say  he  thought  he 
should  be  able  to  get  Prescott  indicted. 

Q.     Did  he  say  this  angrily  ? 

A.     Yes,  he  seemed  to  be  angry. 

Q.  Have  you  frequently  heard  him  talk 
so? 

A.    No,  only  this  time. 

Q.  by  Mr.  DUTTON.  When  was  this 
time  ? 

A.     I  believe  it  was  the  2d  of  this  month. 

Mr.  HOAR.  If  the  Managers  mean  to 
ask  when  this  animosity  commenced,  I  would 
inquire  of  the  witness,  whether  he  has  not  at 
any  former  time  heard  him  make  use  of  angry 
expressions  ? 

A.  I  have  heard  him  use  threatnings  and 
hard  words  against  the  Respondent  at  other 
times. 

Q.  by  Mr.  WEBSTER.  What  language 
did  he  use?  What  did  he  say  he  would  do 
with  him? 

A.  I  can't  recollect  the  exact  words,  but 
he  seemed  to  be  angry  about  the  judge's  hav- 
ing sued  him. 

Q.  When  did  you  first  hear  him  hold 
this  language  ? 

A.  It  was  about  a  year  ago  that  the  first 
of  these  conversations  took  place — and  twice 
since  that  I  have  heard  him  talk  about  it ; 
once  in  July  or  August  last  and  then  again 
in  this  present  month. 

Q.  And  what  did  you  hear  him  say  was 
the  cause  of  this  anger  ? 

A.  It  came  from  his  having  been  sued  by 
the  judge. 

Q.  by  Mr.  HOAR.  Was  there  any  oth- 
er cause  ? 

Mr.  DUTTON.  We  object  to  that  ques- 
tion.   You  are  not  to  go  into  the  cause  of 


the  anger.    We  have  nothing   to  do  with 
that. 

PRESIDENT.  Both  parties  seem  to 
agree  as  to  what  the  rules  of  law  are,  and 
both  seem  to  be  trying  to  get  over  them.  If 
you  both  waive  the  law,  it  is  very  well. 

Mr.  HOAR.  May  we  not  be  permitted 
to  show  the  cause  of  Ware's  animosity  a- 
gainst  the  Respondent  ? 

PRESIDENT.  The  line  is  very  clear. 
Any  general  hostility  may  be  shown,  but  not 
the  particular  facts  from  which  it  was  deriv- 
ed. 

Mr.  HOAR.  We  shall  take  the  direction 
of  your  honour,  without  putting  the  honour- 
able court  to  the  trouble  of  a  vote. 
Cross  examined. 
Q.  by  Mr.  LELAND.  When  was  the 
first  time  you  heard  him  talk  about  indicting 
the  Respondent  ? 

A.     The  second  of  this  present  month. 
Q.     by  Mr.  DUTTON.    How  long  have 
you  known  Ware  ? 
A.    Five  or  six  years. 
Q.     Where  do  you  live  ? 
A.     I  live  in  Sherburne. 
Q.     Does  Ware  hold  the  office  of  Colonel 
in  the  militia  of  that  place  ? 

Mr.  WEBSTER.  That  sHrely  is  not  a 
pertinent  question. 

Mr.  DUTTOxN.  What  is  his  general  re- 
putation for  veracity  ? 

Mr.  WEBSTER,  No  sir,  I  must  object 
to  these  questions. 

Mr.  DUTTON.  Then  I  must  insist  it  is  a 
question  I  have  a  right  to  ask. 

PRESIDENT.  What  was  the  question 
put? 

Mr.  WEBSTER.  The  Hon.  Manager 
asks,  sir,  if  Ware  was  a  Colonel  in  the  mi- 
litia. 

Mr.  DUTTON.  I  wished  to  inquire  into 
Ware's  general  reputation  ;  but  I  withdraw 
the  question. 

Mr.  Fiske  was  called. 
Q.     by  Mr.  HOAR.     Is    this    [showing 
a  paper]  the  statement  of  the    regular  fees, 
according    with  the  original  papers  in  La- 
ki«'s  case  ? 

A.  It  is,  as  far  as  the  papers  appearing  in 
the  case  justify.  The  whole  amount  is  $2,4, 
67  ;  which  includes  the  following  items — the 
petition  for  administration,  decree,  bond,  let- 
ter of  administration,  order  of  notice,  war- 
rant of  appraisal,  oath,  triplicate  notices  ; 
for  these  the  charge  is  $S,60  ;  $1,65  for  the 
judge,  and  $1,95  for  the  register.  Then  there 
is  the  affidavit  of  notice  given,  petition  to 
sell  personal  estate,  decree  thereon,  warrant 
to  the  administrator  to  sell  personal  estate, 
blank  account  for  sales  made,  the  inventory, 
say  seven  pages,  the  record  and  copy  there- 
of ;  then  there  is  the  list  of  debts,  allowance 
thereof,  petition  for  leave  to  sell  real  estate, 
the  judge's  certificate  thereon,  bond  to  appre- 
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priate  proceeds,  oath,  certificate  of  oath,  affi- 
davit of  notice,  account  of  sales  of  personal 
estate,  decree  thereon,  administrator's  ac- 
count, say  ten  pages,  certificate  of  balance, 
decree  of  distribution,  copy  and  recording. 

PRESIDENT.     Do  you  mention  in  your 
statement  the  fees  provided  for  by  law  or  by 
praetice,  or  both  ? 
Mr.  HOAR.     Both,  your  honour. 
PRESIDENT.  Please  to  state  then  how 
it  is  with  each  item. 

MR.  HOAR.     That  is  the  difficulty— to 
find  out  what  is  provided  for. 

Mr.  WEBSTER.    We  know  not,  may  it 
please  your  honour,  how  that   fact  is  to  be 
proved  by  a  witness.     And  thus  we  are  con- 
stantly embarrassed.     The  hon.  Managers  do 
not  choose  to  state  what  the  law  is  ;  and  wit- 
nesses cannot  prove  the  law.    The  Respon- 
dent knows  not  from  the  honourable  Mana- 
gers of  what   he  is   accused  ;  nor  from  the 
Hon.  Court  by  what  law  he  is  to  be  tried. 
The  fees  which  are  exhibited  in   this   state- 
ment are  made  up  in   part  from  the  statute 
and  in  part   from  the  usage,  which   if  not 
conformable,    is    at   least   not   contradicto-  j 
ry  to  the  statute.     We  have  endeavoured   to  ! 
show  such  a  usage  in  other  eounties  than  the  | 
county  of  Middlesex  ;  and  we  have  not  been 
permitted  to  do   it.     When  this  species  of  j 
court  was  first  established  in  this  country,  it  \ 
was  a  prerogative  court.     The  judge  of  pro- 
bate was  a  surrogate: — He  derived   his  au- 
thoiity  from  the  Ordinary.  All  the  functions 
of   the   court — all  its  habits   and  modes   of 
procedure  were  drawn  directly  from  the  ec- 
clesiastical courts  at  home.    Long  before  the 
existence  of  any  fee-bill,  fees  were  taken  for 
duties  in  that  court,    precisely  as  they  were 
in  the  English  ecclesiastical  courts  from  which 
it  was  derived.     Such  we  supposed  to  have 
been  the  usage.     Such  had  always  been  the 
u^age.     And  that  we  supposed  to  have  been 
continued  down  to  the  present  time.      This 
goes  to  make  out  the  legal  right  of  the  Res- 
pondent to  take  fees  for  services  not  enume- 
rated in   the   fee-bill.     We   mean   to  show, 
therefore  this  ancient  usage  which  has  exist- 
ed from  time  immemorial,  as  bearing  direct- 
ly on  the  charge  of  wilfulness  and  corruption 
against  the  Respondent.     We  believed  this 
to  be  a  case  depending  wholly  upon  usage. 
On  this  very  statute  now  in   question — this 
very  fee  bill — the  supreme  judicial  court  in 
this  very  state  have  decided  that  evidence  of 
usage  is  admissible.     We   are   entirely   at  a 
loss  to  know  what  the  honourable  court  con- 
sider the  question  in  this  case.     We  wish    to 
follow    any   indication  of    opinion  that  the 
court  shall  please  to  make.    If  the  court  will 
intimate  an   opinion  that  the  taking  of  any 
money  for  any  service  not  authorized  by  the 
*iatute  was  illegal,  then  we  give  up  the  case. 
The  Respondent  stood   convicted  eight  and 
forty  hours  ago.     But  if  on  the  contrary,  the 
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court  are  of  opinion,  that  lie  cannot  be  con- 
victed but  on  a  broken  Jaw,  then  we  call  up- 
on the  honourable  Managers  to  point  out  that 
law.  If  there  has  been  a  breach  of  the 
law,  let  it  be  ?hown.  But  if  the  usage  (>fihe 
Respondent,  in  common  only  with  all  the 
other  judges  of  probate  thai  ever  existed,  be 
allowable,  if  it  be  not  forbidden  by  any  law, 
then  you  cannot  condemn  him  ;  and  we  are 
at  a  loss  to  conjectuie  upon  what  possible 
ground  the  late  silent  decision  of  this  hon- 
ourable court  was  founded. 

PRESIDENT.  It  was  the  intention  of 
the  court  to  intimate  to  the  Managers  that 
they  must  at  sometime  show  us  what  is  the 
law  in  regard  to  probate  fees. 

Mr.  WEBSTER.  We  feel  somewhat 
relieved,  sir,  by  that  intimation  of  the  court ; 
and  we  apprehend  this  will  be  a  leading  case 
on  the  subject. 

Mr.  HOAR  then  read  over  the  list  of  pa- 
!  pers  in  Lakin's  case,  with  Mr.  Fiske's  state- 
|  ment  of  the  usual  fees;  and  remarked   that 
i  the  amount  of  $24,67  was  exclusive  of  the 
i  fees  paid   to  the  court  of  common  pleas  for 
the  license  to  sell  the  real  estate,  and  exclu- 
sive of  either  of  the  guardianship  cases.     It 
will  be  found  that   the   whole    sum  received 
by  the  Respondent,  including  the  £55,75  which 
he  paid  into  the  common  pleas,  was  not  $36, 
but  $35.24  ;  when  according  to  Mr.  Fiske's 
calculation,  supposing  he  has  all  the  data,  it 
:  should  have  been  $33,42. 
,      In  relation  to  the  14th   article    Mr.  Hoar 
read   a  certificate  from   Abraham  Bigelow, 
j  Clerk  of  the  Court  of  Common  Pleas  in  the 
:  county  of  Middlesex,   that    at   Concord,  on 
the    2nd  Tuesday  of  September,   1816,  an 
action  was  entered  by  Samuel  Hopkins  vs. 
i  John  Walker   and   others,   and   that  James 
j  Prescott  appeared  as  attorney  for  the  defen- 
dants :   that  the    action  ua<    continued   two 
i  terms,  when  the  death  of  John  Walker,  one 
:  of  the  defendants,  was  suggested  on  the  rec- 
|  ord,  and  the    action    was    continued    again, 
and  abated  at  the  next  term.     This  Mr.  II. 
said  was  the  case, respecting  the  entry  of  which 
the  witness  doubted. 

Mr.  Fi.tke  was  called  again. 
Q.  by  Mr.  FAY.     I  would  ask  what  part 
j  of  the  charge   in   Lakin's   case  goes  to  the 
judge,   and  what  part  to  the  register,  in  each 
item  ? 

Witness.  For  the  administration  charge 
ofS3,60,  I  have  already  stated  that  $1,05 
goes  to  the  judge,  and  $1,95  to  the  register. 
This  $3,60  is  the  whole  charge  for  all  the 
papers  of  administration  ;  but  I  cannot  state 
the  particular  items  of  which  it  is  composed. 
The  most  of  the  papers  are  not  provided  for 
in  the  fee-bill.  When  I  came  into  the  nffice 
of  register,  I  found  such  a  chajge  usual,  and 
I  followed  the  usage,  but  I  never  could  as- 
certain what  part  of  the  sum  went  to  each 
item. 
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PRESIDENT.  The  Court  do  not  wish 
to  interfere  with  the  arrangements  of  the 
Hon.  Managers;  they  may  choose  their  own 
hour ;  but  the  Court  have  expected  that  they 
would  present  some  view  of  the  law,  and  the 
defence  manifestly  labours  under  embarrass- 
ment on  account  of  the  law's  not  being  stat- 
ed on  the  part  of  the  Commonwealth. 

Mr.  LELAND.  May  it  please  the  Hon. 
Court,  it  has  always  been  our  intention  lo 
state  the  law  on  which  we  rely.  We  thought 
it  improper  however  to  do  so  until  all  the 
facts  were  in  the  case.  If  the  counsel  for 
the  Respondent  have  gone  through  their  ev- 
idence, we  will  proceed. 

Mr.  WEBSTER.  We  can  neither  tell 
what  our  evidence  is,  or  ought  to  be,  until 
we  know  what  course  the  Hon.  Gentlemen 
mean  to  take  in  regard  to  the  law. 

Mr.  LELAND.  We  mean  to  stand  first 
on  constitutional  ground — on  the  simple  text 
of  the  constitution,  which  empowers  this 
Hon.  Court  to  try  the  officers  of  this  Com- 
monwealth for  misconduct  and  maladminis- 
tration in  their  several  offices.  We  charge 
the  Respondent  with  misconduct  and  malad- 
ministration. We  prove  certain  (acts  ;  and 
we  say  that  these  facts  make  out  the  miscon- 
duct and  maladministration  alleged.  In  ad- 
verting to  these  facts,  with  relation  to  the  le- 
gal  crime  contained  in  them,  the  mind  is 
naturally  brought  to  view  the  subject  in  a 
double  aspect ;  first  with  regard  to  the  legal- 
ity of  the  Court,  and  secondly  wiih  regard  to 
the  amount  of  fees.  The  subject  of  the  fees 
may  again  he  distinguished  into  those  taken 
by  the  Respondent  for  probate  services,  and 
those  taken  by  him  as  counsel.  As  to  that 
part  of  the  subject  which  relates  to  probate 
fee,  we  stand  upon  the  fee-bill ;  believing 
that  the  legislature  intended  to  provide  for 
all  necessary  services  such  c(  mpensation  as 
was  thought  proper.  Here  is  a  duty  provid- 
ed, and  a;  fee  fixed  by  statute.  We  insist 
that  no  other  or  greater  fee  can  be  taken. 
We  do  not  mean  to  say  that  if  there  be  a 
asage  in  the  comity  of  Middlesex,  a  usage 
which  exis'cd  jnior  to  the  Respondent's 
coining  into  office,  and  into  which  the  Res- 
pondent has  incautiously  slipped,  that  that 
may  not  take  something  from  his  criminali- 
ty. But  if  there  be  such  a  usage,  it  is  for 
him  to  show  it.  It  is  enough  for  us  to  say 
the  fee- bill  is  our  law  ;  and  we  give  tTie  Hon. 
Gentlemen  notice,  that  we  shall  adhere  to  it. 
It  is  enough  f,.r  us  to  show,  that  the  fee-bill 
has  been  violated.  If  the  Respondent  en- 
deavours to  justify  himself  under  a  usage, 
t.ie  Court  must  decide  how  far  that  excuses 
he  transgression. 

Mr.  WEBSTER.  The  learned  Manager 
has  been  extremely  fair— extremely  candid 
in  his  exposition  of  the  law  ;  as  we  expected 
he  would  be.  We  exceedingly  regret  that 
litis  exposition  was  not   made   at  an  eerlier 


period.     It  gives  us  an   entire  new  view  of 
the  Respondent's  case.     The  learned  Mana- 
ger stands  on  the  law  ; — of  course  ; — we  pre- 
sumed so.    He  tails  us  it  is  enough  for  him  to 
show  a  broken  law  ;  and  if  the  Respondent 
can  show  a  justification,  it  is  for  him   to  do 
so.     Though  there  may  have  been  a  breach 
of  the  law,  yet  if  there  have  been  an  ancient 
usage,  into  which  the  Respondent  may  have 
inadvertently  slipped,  he  may  show  it.     So 
we  thought.     So  we   have    endeavoured   to 
prove.     It  wa«  with  this  view  that  we  under- 
took  yesterday  to   prove   the   usage  of  this 
county  ;  and  of  other  counties.     This  was  the 
only  course   for  us.     We   could  not  justify 
the  Respondent   by  his  own   usage  in  other 
cases.     We  should   have  met  with  a   severe 
rebuke  from  the   Hon.  Managers    if  we  had 
undertaken  to  do  so.     We  could   not  prove 
the  pre-existing  usage  of  the  county  of  Mid- 
dlesex.    The   Respondent's  predecessor    in 
office'is  dead.    The   highly  respectable  and 
venerable  man  who  was   his  register,  is  now 
an  ancient  man,  stricken  with  the  infirmities 
of  age,   his  mind  decayed  and    broken;,  we 
could  not  call  him   to   establish   the   ancient 
usage  of  that  county.     We  knotv  of  no  other 
person  whom  we  could  call  to  testify  on  that 
point.     We  were  therefore  obliged  to  show 
the  present  usage  of  other    counties.     We 
thought    it  more    reasonable,  we  thought  it 
would  bo  more  satisfactory  to  the  Hon.  Man- 
agers, to  show  the  tisane  of  any  other  county, 
and  of  all  (he  other  counties  in  the  Common- 
wealth, than  to  show  the  usage  of  the  Res- 
pondent's own  county — a  usage  which  might 
have  been  said  to  have  growu    up  under  his 
own  administration.     In  the  ease  which  was 
I  cited  bv    one  of  mv  learned  associates,  the 
.  usage  of  a  particular  county  was  permitted 
\  to  be   shown.     A  fortiori   we  thought    we 
j  might  be  permitted   to  show    the  usage    of 
I  the  whole  Mate.     The   particular   usage   to 
which    1    refer,    is  that    of  taking    fees   for 
services   not    provided    for  in    the    statute. 
Now  that  this  exposition  of  the  law  has  been 
given,    now    that    the   Hon.  Managers  have 
stated  the  grounds  on    which    they  mean  to 
proceed,    I  wish  to  know  if  there    is  not  au 
entire  new    field   open  to  our  inquiry  ;    and 
whether  the  opinion  of  this  Couit  ought  net 
again  to  be  taken  on  the  admissibility  of  our 
evidence.    With  the  leave  of  the  Hon.  Court, 
the  Respondent's  counsel   will    retire    for   a 
few  moments,  for  the  purpose  of  consultation 
on  the.  course  now  to  be  pursued. 

Leave  whs  granted,  and  the  Respondent 
retiied  with  his  counsel  for  about  twenty 
minutes. 

On  their   return   Mr.  WEBSTER   said, 

that  they  were  all  of  opinion  that  the  groend 

taken  by  the    Hon.   Markers   presented   a 

^qw  case  for   the  introduction  of  evidence. 

jHe  wished  to  take  the  opinion  of  the  Conn, 

i  under  this  opening,  whether  it  was  not  com- 
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■pe'tent  for  the  Respondent  to  show  what  the 
general  usage  had  been  before  and  since  lie 
came  into  office,  as  to  the  taking  of  fees  for 
services  not  mentioned  in  the  fee-bill ;  and 
secondly,  if  the  decision  of  yesterday  should 
be  construed  to  have  shut  out  all  inquiry  in- 
to the  amount  of  fees  taken  for  particular 
services  in  other  counties,  whether  the  Res- 
pondent may  not  be  permitted  to  show  the 
practice  of  other  counties  in  regard  to  the 
issuing  of  papers  not  mentioned  in  the  fee- 
bill.  He  added,  that  (he  counsel  for  the  Re- 
spondent had  no  wish  to  go  into  any  argu-  i 
ment  on  these  motions,  unless  specially  re- 
quired to  co  so. 

The  President  directed  the  counsel  for 
i he  Respondent  to  reduce  these  motions  to 
writing. 

Mr.  HOAR  said  that  while  his  colleague 
was  reducing  the  Respondent's  motions  to 
writing,  he  would  take  that  opportunity  to 
introduce  some  further  evidence  on  the  8th 
article.  He  had  considered  that  article  to 
have  been  put  out  of  the  case  by  the  Hon. 
3Ia!iagers,  but  he  now  understood  it  was  oth- 
erwise. 

Josiah  Crosby  called. 

Q.  by  Mr.  HOAR.  Did  you  ever  pay 
Judge  Prescott  any  thing  as  counsel  ? 

A.  I  never  employed  him  as  counsel.  I 
paid  him  $2 — what  for,  I  cannot  exactly  say. 
But  it  was  added  by  the  judge  to  the  foot  of 
nay  account  as  "  for  assistance." 

Q.  by  Mr.  FAY.     He  demanded  it  of  you? 

A.  I  do  not  know.  I  paid  it  to  him.  It 
was  added  to  my  account. 

The  counsel  for  the  Respondent  read  the 
motions  when  put  into  writing,  as  follows,  viz: 

1.  "And  now  the  counsel  for  the  Respondent 
move,  that,  in  order  to  rebut  the  charge  of  wilful 
and  corrupt  misconduct,  they  may  be  permitted  to 
prove,  tliat,  at  the  time  of  the  Respondent's  ap- 
pointment to  office,  there  did  exist,  and  continual- 
ly since  has  existed,  in  the  probate  offices  of  the 
several  counties  iji  this  Commonwealth, a  practice, 
according  to  which,  in  cases  of  application  for  ad- 
ministration, certain  official  papers  are  prepared 
and  executed,  and  certain  official  acts  done  and 
performed,  which  are  not  particularly  enumerated 
in  the  statute  cal'ed  the  fee-bill,  and  fees  paid 
therefor,  and  to  show  ihe  usual  amount  of  such 
fees." 

2.  i:  And  now  the  counsel  for  the  Respondent 
move,  that,  in  order  to  rebut  the  charge  of  wilful 
and  corrupt  misconduct,  ihey  may  be  permitted  to 
prove,  that  at  the  time  of  the  Respondent's  ap- 
pointment to  office,  there  did  exist,  and  continual- 
ly sin~e  has  existed  in  the  probate  offices  of  the 
several  counties  of this  Commonwealth,  a  practice, 
according  to  which,  in  cases  of  application  for  ad- 
ministration, certain  official  papers  are  prepared 
and  executed,  and  certain  official  acts  done  and 
performed,  which  are  not.  particularly  enumerated 
in  the  statute  of  the  Commonwealth,  commonly 
called  tUe  fee-bill." 

Mr.  SHAW.     Mr.  President,  the  propo- 
sitions now   offered    by  the   learned  counsel 
fur  the  Respondent,  seem  to  he  a  renewal  of 
the  motion  which  this  Hon.  Court  yesterday 
-  sided   could    not    be   maintained.      We 


hold,  and  must  hold,  that  the  usage  of 
other  counties  dees  not  make  the  Respond- 
ent's conduct  legal,  and  that  evidence  of 
such  usage  is  not  admissible  ;  and  I  cannot 
but  express  surprise  at  the  repeated  efforts 
of  the  Respondent's  counsel  to  introduce  this 
evidence.  We  feel  sorry  for  the  suggestion 
which  has  fallen  from  the  President,  that  the 
course  pursued  by  the  Managers,  in  the  con- 
duct of  the  impeachment,  has  not  been  such 
as  was  expected  by  the  Hon.  Court.  We 
were  under  the  direction  of  ihe  Court;  we 
had  no  disposition  to  withhold  our  grounds. 
We  had  supposed  it  to  be  the  most  conven- 
ient way  shortly  to  introduce  the  prosecution 
by  a  general  opening — to  get  in  the  evidence 
in  support  of  the  articles,  and  in  the  defence, 
and  then  to  state  our  general  views  of  the 
law. 

The  evidence  now  proposed  to  be  introduc- 
ed by  the  Respondent's  counsel,  we  consider 
as  inadmissible  for  several  reasons.   We  con- 
sider the  fee-bill  to  be  the  regular  standard 
by  which  all  officers,  and  especially  judicial 
officers  are  to  be  governed.     Where  that  sta- 
tute gives  such  a  sum  to  the  judge  for  grant- 
ing letters   of  administration,  it  is  the  only- 
fee  he  can   take.     One   of  the    grounds  on 
which  the  learned    counsel  attempt  to  sup- 
port their  motions,  is,  that  where   there  are 
certain   services   necessary,    which    are  not 
provided    for  by  the  statute,  the  judge  may 
lawfully  take  a  reasonable  compensation  for 
performing  them.  But  there  is  another  view 
of  the  case.     If  to  some  services  the  statute 
has  affixed  fees,  and  for  others  which  ate  ne- 
cessary, no  fees  are  provided,  it  may  well  be; 
supposed  that  the    legislature  intended   that 
these  services  should  be  performed  without 
particular  compensation;  and  when  an  office 
is  created,  and  certain  fees  allowed  for  certain 
services,   thht  then   the   aggregate  of  these 
fees  is  to  be  The  compensation,  and  the  officer 
must  perform  the  other  services,  or  any  new 
services,  without   additional    compensation 
But  supposing  it   otherwise,  then  such  fees 
only   as  are  usual    must  be   taken,  and  the 
usage  must  be  of  that  county  only  in  which 
they  are  taken.     The    whole  argument  yes- 
terday and  to  day  goes  on  the  ground,  that 
the  statute  refers  only  to  the  papers  mention- 
ed in  it.     But  we  go  farther,  and  show   that 
the  Respondent  has  in    every  one  of  these 
cases,  charged  more  than,  sitting  in  Mis  own 
county,   he  has   usually   done  ;  and   we  say 
that  this  departure  from  his  own  usage,   is  a 
proof  of  a  corrupt  motive. 

There  is  dlso  another  ground  on  which  we 
i  support  this  prosecution.  T  shall  confine  my 
remarks  to  the  first  article,  although  they 
will  applv  to  some  of  the  others.  All  thi 
fees  mentioned  in  thf  first  article,  were  tak- 
en at  snerial  courts.  If  we  show  these  courts 
to  be  illegal, taking  any  fees  at  all  isof  course 
illegal  •   ■  ■ ;       .       ■  -  ■  ing  ad  Ittj  • 
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al   fees.     In  this  view  it  becomes  necessary 
to  inquire  into  the  nature  and  constitution  of 
probate  courts.     The  Respondent  professes 
profound  astonishment,  that  the  legality  of 
the  special   courts  holden  by  him  has  been 
questioned.     It  is  my  intention  to  go  into  the 
history  of  probate  courts,  in  this  Common- 
wealth, and  I  may  as   well  cite   authorities 
now,  as  at  any  other  stage  of  the  proceed- 
ings.    We  consider  the  office  of  the  judge 
of  probate  as  one  of  the  highest  dignity  and 
importance.     It  is  an  office  of  great  respon- 
sibility. It  requires  a  higher  degree  of  purity 
.md  integrity  than  any  other  court.    It  is  dif- 
ferent from  courts  of  common  law.  In  those  I 
courts  there  are  parties,  attonfies,  jurors  pre-  J 
sent,  to  watch  the  judge  as  well  as  each  olh-  '1 
er,  and  it  is  impossible  for  him  to  act  impro-  ' 
perly    without  publicity.     But  the  judge  of) 
probate  exercises  a  paternal  jurisdiction.  He 
has  the  care  of  the  important  rights  of  wi- 
dows and  orphans,  and  of  tltose  whom  the 
loss   of   reason   has  rendered   incapable   of 
protecting  themselves.     I  do  not  agree  to  the 
distinction,  as  to  the  amicable   and  conten- 
tious jurisdiction   of  the    judge  of  probate. 
There  is  no  such  distinction.     All  cases  be- 
fore him  affect  different  parties,  but  in  almost 
every  act  done  ex  parte  the  judge  alone  re- 
presents the  absent  party.     The  distinction 
between  the  amicable  and  contentious  juris- 
diction was  borrowed  from  the  ecclesiastical 
courts  of  Great  Britain,  and  is  not  applica- 
ble here.     There   the  jurisdiction   between 
party  and  party  was  usually  delegated  by  the 
bishop  to  persons   acquainted  with  the  civil 
law.     A  different  person  attended  to  the  am- 
icable jurisdiction,   which  embraced  things 
only  of  voluntary  or  spiritual  jurisdiction. 
[Mr.  S.  cites  4  Co.  Inst.  337.   respecting  the 
court  of  Audience.] 

Mr.  WEBSTER.    That  is  not  a  court  for 
granting  administration  on  estates. 

Mr.  SHAW.  That  is  true;  I  cited  the 
passage  to  illustrate  the  distinction  between 
amicable  and  contentious  jurisdiction.  In 
the  laws  of  this  Commonwealth,  we  find  the 
attention  of  our  ancestors  was  very  early 
turned  to  the  subject  of  probatu  courts.  In 
the  year  1639  provision  is  made,  "  that  there 
be  records  kept  of  all  wills,  administrations 
and  inventories,"  ./Inc.  Charters,  43.  By  a 
law  of  1 640,  the  county  courts  are  to  exercise 
probate  jurisdiction.  This  statute  enacts  pen- 
alties, if  any  executor  nominated  in  any  will, 
shall  not,  at  the  next  court  of  the  county, 
which  shall  be  above  thirty  days  after  the 
decease  Of  the  party,  make  probate  &,c.  or 
shall  not  leave  the  same  to  bo  recorded  by 
ihe  recorder  or  clerk  of  that  county  court, 
fee.  ibid.  201.  We  hold  that  the  presence 
of  a  register,  or  recorder,  or  clerk,  is  neces- 
sary to  constitute  a  court.  The  very  idea  of 
,i  court  implies  that  a  record  should  be  kept. 
I  am  not  going  into  the  distinction  of  courts 


of  record,  and  Gourtsnot  of  record,  but  sever- 
al statutes  both  in  England  and  here,  have 
provided  that  records  be  kept  in  courts  of  pro- 
bate, and  pointed  out  the  way  ;a  register,  re- 
corder or  clerk  is  essential  ;  a  probate  court 
cannot  exist  without  one.     In  1652,  it  is  pro- 
vided that  it  shall  be  lawful  for  any  two  ma- 
gistrates, with  the  recorder,  or  clerk  of  the 
county   court,  meeting  together,  to  allow  of 
any  will,  &tc.  grant  administration,  fee.  and 
the  recorder  or  clerk  shall  inform  the  rest  of 
the   magistrates  of  the   county,  at  the  next 
county  court,  of  such  will  proved,  or  admin- 
istration granted,  and  shall  record  the  safne. 
Ibid.  204.     In  May,  1685,  an  additional  law 
provides,  that  the  magistrates  of  each  county 
court  shall  have  full  power  and  authority  "  as 
the  ordinary  in  England,"  to  summon  exeeu- 
tors  to  account,  fee.  ibid  205.     To  show   the 
nature  of  this  jurisdiction,  here  is  a  direct  re- 
ference to  the  ordinary  in  England.     In  Oc- 
tober of  the    same   year,  another  law   was 
passed,  with  more  ample  and  specific  provi- 
sions, containing  the  same  clause,  "  as  the  or- 
dinary in  England."  ibid.  206.      Both  the 
last  laws  allow  an  appeal  to  the  coutt  of  as- 
sistants, and  a  trial  by  jury  in  matters  of  fact. 
Such  was  the  state  of  this   court  under  the 
Colony  laws,  until  the  charter   of  William 
and  Mary.     By  the  charter  itself  the  gover- 
nor and  council  are  to  exercise  probate  ju- 
risdiction. There  are  several  acts  passed  soon 
after  the  charter,  which  recognize  the  exis- 
tence of  courts  of  probate.      Probably   the 
business  was  done  by  a  sort  of  surrogate,  but 
no  doubt  the  courts  were  organized  some- 
thing as  they  are  now,  except  that  an  appeal 
was  so  be  made  to  the  governor  and  council. 
Under  our  present  constitution  likewise,  an 
appeal  lay  to  the  governor  and  council,  until 
the  legislature  transferred  the  appellate  ju- 
risdiction to  the  supreme  court. 

With   regard  to  holding  probate  courts  at 
fixed  times,  numerous  laws  have  been  passed 
1 1  on  the  subject,  from  1659  to  the  present  day. 
J I  The  province   law   of  1719,    says  that   the 
1 1  judges  of  probate  "  shall  have  and  hold  cer- 
]•■  tain  fixed  days  for  the  making  and   publish- 
II  ing  their  orders  and  decrees,"  &c.  ibid.  427. 
This  provision  was   considered  to  be  of  so 
much  importance,  that  a  similar  one  was  in- 
serted in   the  constitution  ;     Ch.  3.  Art.  4. — 
which  is  soon  after  repeated  in  the  statute  of 
of  March  10,  1734.  1  Mass.  Laivs,  137. 

With  respect  to  the  necessity  of  the  regis- 
ter's being  present  at  probate  courts,  I  would 
refer  to  the  act  for  establishing  probate  courts, 
passed  March  12,  1784.  1  Mass.  Laws,  155. 
The  second  section  provides  that  there  shall 
be  a  suitable  person  appointed  register,  who 
shall  be  sworn.  £tc.  "and  in  case  of  the  death, 
sickness,  or  necessary  absence  of  the  re- 
gister, it  shall  and  may  be  lawful  for  the 
judge  of  probate  to  nominate  and  ap- 
point some  meet  person  to  officiate  as  a  reg- 
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liter,  to  be  sworn  as  aforesaid,  until  the 
standing  register  shall  be  able  to  attend  his 
duty  or  till  a  new  one  shall  be  appointed," 
Uc.  By  a  subsequent  statute,  registers  of 
probate  are  required  to  give  bonds  "  for 
keeping  up  seasonably  and  in  good  order 
the  records  of  the  same  court."  Stat.  Feb.  16, 
1787.  Sec.   2.   ibid.  360. 

Various  statutes  have  been  passed  for  fix- 
ing the  times  and  places  for  holding  probate 
courts   in  the  different  counties  in  the  Com- 
monwealth.    The  law  of  Mar.  7,  1806,   for 
fixing  the  times  for  the  county  of  Middlesex, 
is  referred  to  by  the  Respondent   in  his  an- 
swer,  and  he   relies    for  his  defence  on  the 
construction,   which    is   to   be  given  to  that 
part  of  it,  which  provides,  that  when  it  shrill 
appear  for  the  general  benefit  of  individuals, 
the  judge  may  appoint  other  times  and  pla- 
ces, &c.  by  giving    public   notice  thereof  or 
notifying  all  concerned.     By    the  statute  of 
Feb.  24,  1818,   the  last  general  acton  the 
subject  of  probate  courts,  the  provision  of  the 
constitution  13  re-enacted,  that  the  judges  of 
probate  shall  have  certain  "  fixed  day    "  fcc. 
This  act  went  into  operation  from  ail  after 
the  1st  July,  1818.     It  is  alleged  somewhere 
in  the  Respondent's  answer,   that   the  court 
of  probate  is  a  court  always  open.     B     the 
constitution   and  the   laws   say,    that    these 
courts  shall   be   holden    at   fixed  times  and 
places,  or  at  times  fixed    by  the  judge    and 
made   public   through    the'county.     It  is  no 
matter  whether  they  are  called  terms,  or  not; 
but  they    must   be   fixed   times.     This   last 
statute  enacts  also  that   "  all  orders  and  de- 
crees of  judges  of  probate,  shall  be  made  in 
writing  and  duly  recorded."     We   consider 
the  presence  of  the  register  or  recording  of- 
ficer essential  to  constitute  the  court.     Tiie 
law   considers  it   so  essential,   as  to  provide 
that   if  he  is  accidentally   absent,  the  judge 
may  appoint  a  temporary  register.     The  ne- 
cessity of  a  register  is   here  implied  in   the 
strongest  manner.     It  is  of  the   utmost  im- 
portance to  have  true  and  correct  records  in 
the  probate  office.     The    whole   property  of 
the  community,  both  real  and  personal,  pass- 
es through  that   office.     The   register    is   to 
make  the  record,  and  it  is    his  duty  to  know 
and  see  how  the  business  is  done.     The  Re- 
spondent says  simply  that  the  special  courts 
were;  holden  for  the  convenience  of  the  par- 
ties.    Is  this  sufficient  to  bring  the  case  with- 
in the  statute,   if  no    register   was  present? 
We  say  that   in  the  case  of  Tarbell,    for  in- 
stance, there  was  no  court,  and  if  the  title  to 
the  real  estate  sold  under  the  license  obtain- 
ed by    him  were  to   come  in  question   in  a 
suit  at  law,   we  should   contend    that  there 
was  no  court   and    that  the   sale   was  void. 
On  this   subject,   I   will  read    n    passage  in 
bishop  Gibson's  Code  of  Ecclesiastical  Law. 
One  of  the  canons  of  1603  declares; — 
"  iNo  Chancellor,  &c.  or  anv  other  person  using 
ecclesiastical    jurisdiction    whoever,   shall  speed 
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any  judicial  act  either  of  contentious  or  voluntary 
jurisdiction,  except  he  have  the  ordinarv  register 
of  that  court,  or  his  lawful  deputy ;  or  if  fie  or  they 
will  not  or  cannot  be  present,  then  such  persons  as 
by  law  are  allowed  in  that  behalf,  to  write  or  speed 
the  same,  under  pain  of  suspension."  Cod.  Jur. 
Eecles.  996* 

It  is  not  my  intention,  at  present,  to  com- 
ment at  large  on  the  danger  from  the  irreg- 
ularities of  such  a  practice.  It  is  sufficient 
now  for  us  to  s.ny,  that  the  proceedings  at 
the  Respondent's  office  in  Groton  were  not 
had  at  a  probate  court,  that  he  had  no  right 
to  take  any  fees  there  as  judge,  and  that  in 
so  doing  he  is  guilty  of  maladministration  in 
office. 

If  there  wns  no  court, 
fees  taken  bv  the  Re- 


Mr.  WEBSTER. 
then  there  were  no 
spondent  as  judge. 

Mr.  SHAW.  He 
office. 

Mr.  WEBSTER. 


took   them  as  fees  of 
How    could    he  take 


office  fee*  if  not  acting  in  an  official  charac- 
ter? 

Mr.  SHAW.  The  fees  were  unlawfully 
taken  and  under  color  of  office.  The  Re- 
spondent professed  to  act  as  judge  of  pro- 
bate. He  certifies  as  such.  To  legalize 
the  court,  it  is  necessary  to  show,  either  pub- 
lic notice,  wr  notice  to  a!i  concerned.  The 
statute,  after  mentioning  particular  occa- 
sions for  holding  special  courts,  goes  on  in 
more  general  terms.  We  understand  that 
the  statute  provides  for  cases  of  necessity, 
and  that  the  more  general  words  mean  some 
important  emergency  ;  and  we  should  sup- 
pose that  no  court  would  be  holden  under 
the  statute  without  notice  to  the  register,  and 
all  parties  interested;  nay,  public  notice  ;  be- 
cause there  may  be  parlies  not  known.—' 
Suppose  while  a  court  is  holding  in  private 
at  Groton,  and  a  letter  of  administration  is 
granted,  a  will  is  filed  in  the  register's  office 
transferring  the  property— how  is  it  to  be 
known  who  is  interested  ?  The  constitution 
and  the  whole  course  of  the  statutes  show 
that  fixed  times  and  places  are  required  to 
guard  against  irregularities  of  this  kind. 
Now  shall  proof  of  usage  be  gone  into,  to 
show  that  the  fees  taken  at  these  irregular 
courts  were  legal  ?  There  is  no  case  of  ex- 
tortion charged,  in  winch  it  is  not  proved 
that  the  Respondent  has  taken  a  larger  sum, 
than  he  himself  has  usually  taken  at  the  reg- 
ular probata  courts  in  his  own  count  v.  In 
the  Respondent's  answer  to  the  first  article, 
he  states  that  the  #5,58  is  two  dollars  more 
than  the  regular  fees  of  the  regular  probate 

*  "This,"  the  bishop  observe*;  in  a  note,  '-'isne- 
cor  n?  to  the  rule  of  the  ancient  Cnnon  Law:  Qur- 
niam  rontro  fahiim  assertionem.  itiiqui  f/tdicis,  inrioce>i  i 
litigator  quandoque  non  potest  renin  negalionem  pro- 
bar -^c.  statilimus  tit  tarn,  in  Ordinario '  Judirio  quam 
in  Extr/iordinario,  Judex  semper  adhibeat  aut  jnibli- 
ram,  fyc.  person**,  d('C.  ant,  fyc.  qui  fidtliUr  universa 
Judicii  act-t  conscribint,  fyc.  m  si  super  process  Ju- 
dicis  fuerU  Buborta  con'evlio,  per  hoc  possit  veiitaa 
dectirari;"  <5j-c. 
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court ;  and  however  small  the  excess  may 
be,  it  is  evidence  of  corruption.  If  there  is 
any  charge  for  taking  the  usual  fee  of  the 
county,  I  am  not  aware  of  it,  and  no  usage 
of  oilier  counties  can  have  a  direct  or  indi- 
rect tendency  to  prove  the  innocence  of  this 
party.  The  evidence  now  proposed  to  be 
offered  is  therefore  inadmissible. 

Mr.  Webster  roso  to  reply,  but  the  court, 
on  motion  of  Mr.  Varnum,  adjourned  at  £0 
minutes  past  1,  to  half  past  3  in  the  after- 
noon. 

JIFTERMVON. 
The  usual  messages  between  the  two 
Houses  were  communicated  by  Mr.  Brooks 
on  the  part  of  the  Senate,  and  Mr.  Wade 
on  the  part  of  the  House  of  Representatives. 
The  Court  was  opened  at  25  minutes  be- 
fore 4  o'clock. 

Mr.  DUTTON.  I  wish  to  make  a  few 
remarks,  Mr.  President,  in  relation  to  the 
admission  of  this  evidence,  before  the  learn- 
ed counsel  for  the  Respondent  makes  his  re- 
ply to  the  objections  which  have  been  alreadv 
urged.  The  Managers  yesterday  objected 
to  the  introduction  of  this  testimony,  that  it 
was  not  pertinent — that  it  was  not  relevant. 
It  has  been  intimated  that  we  have  changed 
the  ground  of  yesterday.  The  learned  gen- 
tlemen have  misapprehended  us.  We  have 
neither  changed,  nor  surrendered,  any  part 
of  the  ground  we  then  assumed.  We  still 
maintain  all  the  objections  we  then  urged  ; 
and  we  think  the  present  motion  is  liable  to 
the  same  objections  as  the  one  offered  yes- 
terday, and  that  it  should  meet  with  the  same 
result.  It  was  contended  yesterday,  by 
the  counsel  for  the  Respondent,  that  the 
point  in  this  case  had  been  decided  by  the 
Supreme  Judicial  Court,  in  the  case  of  t lie 
Commonwealth  vs.  Shed,  1.  Mass.  Term 
Rep.  229.  It  is  there  said,  ■'  It  being  agreed 
by  the  counsel  on  both  sides,  that  the  usage 
in  this  county  (Middlesex)  Irad  be^n  uniform 
in  taxing  that  sum  in  the  fees  of  officers  who 
collected  executions,"  the  court  said,  "that  as 
it  respected  that  part  of  the  sum  received  by 
the  defendant,  the  fact  would  not  evince 
a  corrupt  intention,  and  therefore  would 
not  brin^  his  ease  within  the  statute.," 
<k,c.  The  point  was  not  whether  they  should 
introduce  evidence  to  show  the  usage;  both 
parties  agreed  that  the  "thirty  cents"  had 
been  uniformly  taken.  The  court  did  not 
decide  that  evidence  of  the  usage  should 
have  been  admitted,  if  the  parties  had  not 
agreed  that  there  was  such  a  usage  ;  but  the 
judge  charged  the  jury,  that  this  being  ad- 
mitted, they  might  consider  it  as  going  to 
rebut  the  presumption  of  corruption.  The 
present  is  a  different  case.  Here  there  is  no 
agreement.  Were  this  an  indictment  for 
taking  the  #3,60  fQr  granting#d  ministration, 
the  question  might  arise,  whether  testimony 
of  the  usnge  of  his  own  county,  should   be 


I  admitted,  to  rebut  the  presumption  of  a  cor- 
j  rupt  intention.  We  only  said,  in  the  morn- 
j  ing,  that  the  usage  of  his  own  county  might 
|  be  shown.  It  was  never  intimated  that  evi- 
dence of  the  practice  of  other  counties  could 
be  admitted.  No  such  thing.  We  have  not 
charged  the  Respondent  in  any  case  with 
taking  merely  the  #5,60  according  to  his 
own  usage — we  have  charged  that  he  took 
more  in  every  case,  than  the  usage  of  his 
county  would  justify.  Suppose  the  practice 
in  Middlesex  had  been  uniform,  and  the  Re- 
spondent had  fallen  into  the  custom  which 
he  found  prevalent  ;  in  that  case  it  would 
have  been  proper  to  inquire  if  the  presump- 
tion of  corruption  might  not  he  rebutted  by 
showing  this  custom.  In  the  case  cited,  the 
agreement  was,  that  the  usage  was  uniform 
in  the  county  where  it  occurred  ;  but,  in  the 
present,  the  Respondent  himself  maintains 
that  there  is  ne  usage,  no  uniformity.  What 
use  is  there  then  in  attempting  to  prove  a 
usage  ?  We  have  heard  of  the  misconstruc- 
tion of  statutes  ;  the  ground  assumed  is,  that 
j  there  is  no  law — tiiat  every  judge  must  make 
a  law — that  every  one  must  make  a  com- 
pensation for  himself — that  there  is  no  stat- 
ute in  the  case.  The  question  is,  whether 
this  evidence  is  pertinent  to  the  case  before 
the  court.  We  contend  that  it  is  not — that 
it  does  not  make  out  their  case.  The  Res- 
pondent cannot  justify  his  illegal  practices 
by  the  usage  of  another  court. 

Mr.  WEBSTER.  Happily  the  motion 
before  the  Hon.  Court  is  in  writing.  Noth- 
ing is  eas'er  than  to  understand  it ;  it  needs 
but  to  be  read.  I  do  not  intend  to  make 
any  answer  to  the  several  incidental  topics 
introduced  this  morning  by  the  Hon.  Mana- 
gers. I  shall  forbear  at  present  to  say  a 
word  on  the  general  question  of  the  legality 
of  these  special  courts.  I  shall  come  direct- 
ly to  the  point.  As  the  articles  charge  the 
Respondent  with  taking  corruptly  too  great 
fees,  and,  as  the  learned  genljtmeu  have 
shown  that  certain  services,  not  mentioned 
in  the  fee-bill,  have  always  been  performed 
at  the  probate  court  in  Middlesex,  ar.d  fees 
taken  for  the  same,  they  have  themselves 
placed  the  case  upon  the  ground  of  usage. 
This  is  a  part  of  the  case  proved  by  them. 
They  maintain  their  chaiges  on  showing 
the  Middlesex  usage.  We  have  proved  no 
custom  of  Middlesex.  How  does  it  appear 
that  the  sums  taken  for  granting  letters  of 
administration  were  loo  much,  but  by  com- 
paring them  with  the  #3.60  ?  They  set  up 
a  usage  to  convict  the  Respondent.  They 
say  you  have  taken  more  than  the  usage  of 
the  county  allows.  Now  if  they  can  prove 
a  usasze  to  convict  him,  the  question  is, 
whether  we  may  not  shew  a  usage  on  the 
other  side  to  acquit  him.  1  cannot  see  why. 
if  the  usage  of  Middlesex  is  set  up,  that  oi 
other  counties  may  not  bt-  ;   if  the  particular 
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usage  of  his  county,   a  fortiori  the  general 
usage  of  the  whole  Commonwealth.     We  do 
not  choose  to  stand   upon    the  usage  of  the 
county  of  Middlesex,  and  allow  the  Hon. 
Managers  to  say  to  the  Respondent,  you  are 
proving  vour  own  law — it  grew  up  under  you. 
The  question  is  this,  is  it  competent  for  the 
Respondent,  in  order  to  rebut  the  presumption 
of  acting  corruptly,  to  show  that  other  judges 
of  probate  have  done  the  same  thing — to  show 
that  when  he  came  into  office.tliere  was  a  sim- 
ilar usage  established, not  as  totheamount, but 
in  principle,  in  othercounties.     I  say  we  may 
prove  the  usage  of  other  counties.     This  is  i 
strictly  legal.     I  contend  that   the  authority 
cited  is  in  point.     There  are   other  authori- 
ties.    The  whole    analogy  of  t he    law  is   in 
favor  of  this  position.     In  criminal  actions, 
there  are  many  cases  where  the  crime  is  im- 
plied by  law  in   the    act  itself,  such  as  mur- 
der and  arson.     There   is  another   class  of 
cases  in  which   the   whole  foundation  of  of- 
fence is  in  the  intent — which  is  to  be  proved 
— as  perjury,  bribery  and  extortion.     Take 
the  case   of  perjury  for   instance  : — no  one 
commits  it  who   does   not  swear  falsely  and 
wilfully    to   a    material    fact.     The   charge 
therefore  must  state  that   he  swore  falsely — 
in  a  court  holden  according  to  law — that  is- 
sue was  joined — that  the  fact  was  material — 
and    that  he  knew  he  was   swearing  falsely. 
Either  of  these  averments  the  party  may  re- 
but, and  without    proof  of  all  of  them  he  is 
acquitted.     In  all  cases  there  must  be  an  a- 
verment   of   the    facts    that  constitute    the 
crime  ;  and  if  the  crime  consists  in  the  intent, 
that  must  be  shown  to  be  corrupt  by  the  facts 
and  circumstances  attending  the  transaction. 
It  is  not  enough  to  aver  that  an  act  was  done 
wilfully  and  corruptly,  but  the  fac's  must  be 
stated,  with  an  averment  of  the   corrupt  in- 
tent.    But  if  the  facts  stated  are  on  the  face 
of  them  indifferent,  putting  in  the  words  cor- 
ruptly and   wilfully  merely   does   not  make 
the  charge  substantial.     No  case  ever  exist- 
ed,  in  which  the  admission  of  the  facts  ad- 
mitted the  '•  wilfully  and  corruptly,"  as  stated 
in  the  forms,  or  in  which  any  thing  could  be 
proved  that  was   not  stated.     The   books  of 
common  law  do   not  instruct   us   as   to  any 
such  case.     If  it   were  so,  there  would  be  an 
end  of  all  motions  in  arrest  of  judgment,  an 
end  of  all   cases   of  demurrer.     It  happens 
however  that  in  the   case   of  impeachment, 
there   has   been   a   decision   in   the  highest 
court  of  impeachment   in  the  country  from 
which  we  have  derived  this  mode  of  trial,  in 
which  this  very   point   was   determined.     I 
refer  to  the   trial   of  Warren  Hastings.     It 
was  said  by  the  Managers  in  that  case,  that 
the  word  "  corruptly"  would  permit  them  to 
show  facts  not  charged  ;  but  the  doctrine  did 
not  pass  current.     With  your  Honors'  leave, 
I  will  read  a  passage  from  the  report  of  the 
Mai.  y 


PRESIDENT.  Do  you  read  it  as  an 
authority,  or  by  way  of  argument  ?  If  you 
offer  it  as  authority,  I  must  take  the  sense  of 
the  Court  upon  its  admission. 

Mr.  WEBSTER.  I  read  it  as  I  tead  de- 
cisions of  the.  English  courts  of  common  law 
before  our  common  law  tribunals. 

PRESIDENT.  The  English  decisions 
made  since  the  revolution  ere  not  binding 
here  as  authorities. 

Mr.  WEBSTER.  I  do  not  read  them 
as  such.  I  read  them  as  I  should  in  ordina- 
ry courts  of  justice,  as  proof  of  what  other 
learned  men  have  thought  on  similar  occa- 
sions. 

M  r.  W.  reads — 

"  Mr.  La-v  objected  to  the  production  of  any 
evidence  of  cruelties  which  were  not  in  charge,'' 
Sic. 

"  Mr.  Burke  contended  that  for  all  the  ends  for 
which  the  Managers  wanted  to  prove  acts  of  cru- 
elly, the  Common*  had  sufficiently  charged  them. 
The  charge  stated  that  cruelly  whs  a  necessary 
consequence  of  the  new  system  introduced  by  Mr. 
Hastings"  ;  &>c.  "  The  charge  further  slated  that 
Mr.  Hastings  himself  was  aware  that  oppression 
must  necessarily  arise  from  a  system  that  should 
adopt  the  letting  of  lands  for  one  year;  and  that 
notwithstanding  this  his  own  opinion  he  had  estab- 
lished the  very  systegi  of  which  he  knew  oppres- 
sion must  be  a  necessary  consequence." 

"  After  some  further  argument  on  ihi3  subject, 
the  counsel  persisting  in  their  objection  to  the  ev- 
idence required,  and  the  Managers  persisting  in 
their  requisition  fort  lie  production  of  it,  the  Lords 
withdrew  to  the  chamber  of  parliament  to  take  in- 
to consideration  the  argument  ©n  both  sides." 

''In  less  than  half  an  hour  their  Lordships  re- 
turned to  Westminster-hall,  and  then  the  Lord 
Chancellor  informed  the  parties  concerned,  (hat 
the  House  had  resolved — That  it  was  not  compe- 
tent to  give  evidence  of  the  cruelties  of  Deby  Sing, 
the  same  not  being  charged  in  the  article  then  un- 
der consideration."  Trial  of  Hastings,  Fart  3, 
f.  54. 

Again  "  Mr.  Anstruther  maintained  that  as  the 
charge  stated  that  Mr.  Hastings  had  acted  corruptly 
iu  abolishing  the  provincial  boards,  and  substituting 
in  their  stead  a  general  committee  of  revenue,  the 
Managers  were  at  liberty  to  give  in  evidence  every 
circumstance  which  could  prove  corrupt  motives 
for  the  measure." 

"The  Lord  Chancellor  observed  that  if  an  act, 
in  its  nature  indifferent  or  harmless,  was  stated  as 
the  ground  of  a  criminal  charge,  ike  tacking  of  the 
wold  corrupt  to  it,  could  not  open  a  door  for  the 
admission  of  evidence  of  facts  not  stated  in  the 
chargv."    Ibid,  p  57. 

The  Managers  in  the  case  cited  were  not 
satisfied  with  the  observation  of  the  Lord 
Chancellor — an  argument  was  bad — the 
Lords  withdrew — they  put  the  question  of 
the  admissibility  of  the  evidence  to  the  judg- 
es— and  the  next  day  decided  against  the 
Managers.  Now,  sir,  the  Managers  in  this 
case  have  proved,  not  the  substantive  charge, 
for  we  admit  that,  but  in  addition  they  claim 
the  right  to  go  into  incidental  circumstances. 
We  say  to  them,  if  you  will  not  adhere  to 
what  is  within  your  paper,  go  to  all  that  is 
without  your  paper,  to  prove  the  Respondent 
corrupt ;  and  they  say  in  return,  that  the  Re- 
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spondent  shall  go  to  nothing  to  rebut  the 
presumption  of  corruption.  If  they  may  go 
to  facts  extraneous  to  the  charge,  to  convict, 
why  not  we  to  acquit  ?  In  every  case  of 
bribery,  extortion,  perjury — every  case  where 
the  intention  constitutes  the  crime,  every 
circumstance  may  be  admitted  that  goes  to 
rebut  the  presumption  of  corruption.  The 
case  cited  from  our  own  Reports  is  directly 
and  positively  an  authority  on  the  same 
statute  which  the  Respondent  is  charged 
with  having  violated,  that  the  usage  may  be 
proved. 

Mr.  DUTTON.  The  question  never  a- 
rose  before  the  Court,  whether  the  usage 
•night  be  proved  ;  but  being  in  the  case  by 
the  admission  of  the  parties,  the  Court  then 
gave  efTect  to  it  of  course,  as  they  would  to 
other  facts,  proved  in  evidence,  though  they 
might  not  have  admitted  it  to  be  proved,  if 
any  objection  had  been  made. 

Mr.  WEBSTER.  The  gentleman  says 
that  the  evidence  of  the  usage  was  in  the 
case  by  agreement  of  parties,  and  because  of 
this  agreement  the  judge  instructs  the  jury 
that  the  evidence  of  the  usage  was  decisive, 
but  that  the  Court  would  not  or  might  not 
have  admitted  the  usage  to  be  proved,  if  it 
had  not  been  in  the  case  by  agreement.  I 
would  ask,  was  it  evar  heard  that  evidence 
of  facts,  which  were  improper  to  be  in  the 
case,  was  admitted,  because  the  parties  a- 
greed  to  admit  it  ?  that  the  judges  of  the 
Supreme  Court  could  give  weight  to  what 
was  not  a  material  fact  in  the  case  ?  The 
parties  agree  only  as  to  the  form  of  getting 
in  the  evidence.  If  it  had  no  bearing  on  the 
case,  they  have  no  right  to  agree  to  its  ad- 
mission, and  the  court  does  not  regard  their 
agreement;  or  if  the  evidence  gets  in,  it  has 
no  effect  on  the  case.  The  court  would 
never  make  it  the  basis  of  their  judgment. 
I  say,  here  is  a  solemn  decision  of  the  Su- 
preme Court,  that  an  existing  usage  is  a  ma- 
terial fact  to  go  to  the  jury,  to  show  the  ab- 
sence of  a  criminal  intention  in  taking  ille- 
gal fees.  The  fact  was  agreed,  because  it 
was  clear  and  undoubted.  Does  a  fact  have 
more  weight  because  it  is  admitted,  than  il 
it  is  proved  ?  [Mr.  VV.  reads  from  the  case.] 
"The  fact  would  not  evince  a  corrupt  inten- 
tion." What  fact  ?  that  of  taking  the  thirty 
cents.  Judge  Sewall  told  the  jury,  that  if 
they  believed  the  defendant  thought  he  had 
a  right  to  tike  the  excess  charged,  although 
he  had  not  a  strict  legal  right,  they  must  ac- 
quit— that  unless  it  were  wilfully  and  cor- 
ruptly demanded  and  received,  it  was  not 
within  the  statute.  If  a  man  may  not  show 
an  honest  mistake  in  judgment,  unfortunate 
must  be  the  condition  of  judges  disagreeing. 
The  question  is  the  same,  of  taking  illegal 
fees,  and  ol"  giving  a  wrong  judgment.  If  a 
judge  is  impeached,  as  well  he  may  be,  for 
a  wilful  misconstruction  of  a  statute,   is  he 


not  to  be  admitted  to  give  in  evidence  what- 
ever shows  that  he  believed  his  construction 
to  be  right  ?  If  a  wrong  judgment  is  to  con- 
vict a  judge,  then  every  judgment  reversed 
must  expose  one  or  the  other  of  the  judges 
to  a  prosecution.  If  we  must  look  to  the 
correctness  of  the  legal  opinion,  then  when- 
ever the  judges  of  the  Supreme  Court  divide, 
one  ormoreofthem  must  be  impeached.  May 
there  not  be  such  a  case  as  an  honest  error  ? 
And  what  can  be  better  proof  of  honest  er- 
ror, than  that  other  men  haveeommitted  the 
same  act?  In  the  trial  of  Judge  Chase,  the 
question  of  conformity  to  a  usage  frequent- 
ly came  up  ;  it  was  asserted  on  the  one  side 
and  denied  on  the  other.  One  of  the  arti- 
cles related  to  the  adjourning  of  the  court. 
There  was  no  statute  authorising  it,  and  the 
lawyers  were  inquired  of  as  to  the  usage,  not 
ill  one  county,  but  of  such  courts  generally. 
A  part  of  the  examination  of  Chief  Justice 
Marshall  was  in  relation  lo  this  usage.  The 
whole  of  the  fifth  article  in  Judge  Chase's 
impeachment  charges  the  issuing  a  capias 
where  a  summons  should  have  gone  out. 
Evidence  to  prove  usage  was  introduced, and 
on  the  question  of  usage  alone  was  this  arti- 
cle argued  and  determined.  A  friend  has 
furnished  me  with  the  case  of  Lord  Chan- 
cellor Macclesfield.  He  was  impeached  for 
extortion  in  selling  the  orifice  of  the  six  clerks 
in  qhanccry.  He  endeavoured  to  defend 
himself  by  showing  that  other  chancellors 
had  done  the  same.  Usage  was  relied  up- 
on, and  he  was  permitted  to  go  into  evidence 
to  prove  it  ;  but  he  failed  to  make  out  the 
usage,  and  was  convicted.  (Macclesfield's 
Trial,  p.  170.)  In  the  trial  of  Lord  Mel- 
ville also,  who  was  impeached  for  making 
private  use  of  certain  moneys  placed  under 
his  control  as  treasurer  of  the  navy,  the  u- 
sages  of  the  office  were  shown;  though  it  ap- 
peared in  the  trial  that  the  money  had  been 
used  not  by  himself,  but  by  his  clerk  without 
his  knowledge.     (Annual  Reg.  1306.J 

I  have  said  that  there  may  be  mistake,  and 
yet  no  corruption.  The  very  forms  of  pro- 
ceedings in  our  courts  of  law  show  that  the 
act  complained  of  must  be  done  wilfully. 
Indictments  are  bad  on  general  demurrer, 
unless  the  act  is  so  stated.  In  all  charges 
for  extortion,  the  offence  must  be  laid  to  br- 
done  wilfully.  If  it  is  not  laid  to  be  done 
extorsively,  which  implies  wilfulness,  the  in- 
dictment is  bad  ;  and  the  act  must  be  proved 
to  be  so  done,  because  the  crime  is  in  the 
malicious  intent.  Instead  therefore  of  its 
being  true,  that  the  Hon.  Managers  need  only 
state  bare  facts,  and  then  prove  others  which 
are  not  charged,  they  must  set  forth  facts, 
which  are  criminal  in  themselves,  and  then 
allege  that  they  were  done  by  the  Respon- 
dent with  a  corrupt  intent.  If  the  Respon- 
dent can  show  that  ihey  were  not  wilful,  he 
is  then  acquitted. 
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For  these  reasons  we  have  felt  it  our  duly  H  pondent  in  his  answer  stated  this  sum  to  be 
to  ask  the  judgment  of  this  Hon.  Court  onj  the  eonimon  charge.  Admitting  then,  ac- 
the  two  propositions  which  we  have  offered,!  cording  to  his  construction,  that  he  had  a 
for  their  consideration.  They  are  not  pre-  I  right  to  demand  this  amount,  all  the  evi- 
cisely  the  same,  although  if  the  first  motion;  deuce  went  to  show  that  he  had  violated  the 
-hall  be  allowed,  there  will  be  no  occasion!  law  which  he  had  prescribed  to  himself, 
for  a  decision  on  the  second.  y.\\       The  question  was  taken  whether  the  Res- 

Mr.  DUTTON.  I  agree  with  the  learned  pondent's  counsel  should  be  permitted  to  go 
gentleman,  that  when  the  fact  is  in  the  case,  into  the  inquiry  proposed  in  the  first  of  the 
it  makes  no  difference  as  to  its  effect,  wheth-  motions  submitted  in  writing,  in  the  fore- 
er  it  comes   in   by   agreement  or   by   being''  noon,  and  detei mined  in  the  negative. 

Yeas — Messrs.  Thomas,  Clark,  Doolittle, 
Rantoul,  Sullivan,  Bigelow,  Lyman,  Ilunne- 
well,  Welles  and  Brooks — 10. 
Nays — Messrs.  Bourne,  Ruggles.MoseJey, 


Whiltemore,  Eastman,  Allen,  Reynolds, 
Tufts,  Dwight,  Parker,  Gardner,  Hyde, 
Pickman,  Bartlett  and  Vamum — 15. 

The  question  was  then  taken  upon  the  sec- 


proved  ;   but  it   is   a  very  different  question, 
whether  it  should  be  admitted  at  all,  if  it  is> 
objected  to. 

Mr.  WEBSTER.     Our  motion  is  not  to! 
the  form,  but  the  substance  of  the  evidence 

Mr.  DUTTON.     In  the  case  in  our  own 
Reports,  the  court   did  not   inquire  how  the! 
fact  came  into  the  case,  but  when   it  was  in,' 

they  allowed  it  to  have  its  effect.  The  au-  I  ond  motion  and  decided  in  the  negative— 
thorities  cited  by  the  gentleman  respecting  j  J  fas  10 — nays  15.  The  yeas  and  nays  were 
usage,  do  not  support  him  in  his  position,  j  the  same  as  upon  the  first  motion.  After  a 
In  Judge  Chase's  trial  the  only  question  was, ! !  pause  of  a  quarter  of  an  hour,  the  President 
what  was  the  usage,  not  what  was  the  law,  asked  the  Respondent's  counsel  if  they  were 
as  it  is  in    the  present   case.     The  question    '  ready  to  proceed. 

depended   entirely   on   the    usage.     In  lord  Mr.  HOAR.     In  order  to   rebut   the  pre- 

Macclesfield's  case  the  charge  was,  that  he  sumption  of  corruption,  we  propose  to  call  a 
went  beyond  the    usage  ;  that   he  took  two  1    witness  to  prove  that  the  predecessor   of  the 


Respondent  was  in  the  practice  of  holding 
such  special  courts  as  have  been  holden  by 
the  Respondent. 

Mr.  SHAW.     We  recollect  the  astonish- 


thousand  pounds,  where  his  predecessors  had 

been  accustomed  to  take  onlv  one. 

^  Mr.  WEBSTER.     The   fifth    article   in 

Judge  Chase's  trial  charges  him  with  a  viola- 

tion  of  a  statute  of  the  United  States,  in  is-     ment  expressed  by  the  Respondent  in  his  an- 

suing  a  capias  where  he  should  have  issued  a     swer  at  the  construction   we    put   upon    the 

summons.     There  was  nothing   said    in  the     statute   of  1806.      That   statute  was    made 

article  of  any  usage.     The  word   usage  was     since  the  Respondent  came  into  office.     He 

not  in  it.  [  justifies  his  conduct  by  the  plain,  unambigu- 

Mr.  DUTTON.     I  deny  that   there    was   ;  ous  text  of  the  written  law.     Now  iiis  coun- 
anysuch  statute  of  the  United  States.  ;  sel  wish  to  prove  a  usage  to   contradict   this 

Mr.  HOAR.     I  am  desirous,   Mr.  Presi-     statute.     We  object  to  the  testimony. 


Mr.  WEBSTER.  We  pray  the  judg- 
ment of  the  court.  As  to  the  illegal  courts,  we 
had    supposed     that    the 


Hon. 


Managers 


dent,  of  some  futther  explanation  on  ihis 
subject,  as  I  apprehend  that  there  is  a  mis- 
take between  the  counsel.  I  wish  the  learn- 
ed Manager  to  state,  whether  he  considers 
it  a  principle  of  law  in  any  court,  that  any 
fact  is  to  have  any  weight,  being  in  the  case, 
the  admission  of  which  if  not  in  would  he 
refused.  I  wish  them  to  say  whether  there  is 
any  case,  where  evidence  which  will  have 
any  weight  if  admitted  into  the  case,  can  be 
rejected  if  offered  in  proper  form.     There  is 

no  question  here,  your  Honors  will  observe,  ijany  statute,  the  Judges  of  Probate  may  hold 
as  to  form,  for  we   shall  introduce  the  evi-  f| a  court  when  and  where  they  please,   giving 


brought  forward  the  charge  from  having- 
overlooked  the  statute  of  1806.  Something 
was  said  of  the  unambiguous  text  of  the 
written  law.  The  learned  gentleman  will 
find  in  our  answer  an  opinion  intimated, 
which  as  lawyers  we  are  ready  to  defend, 
that  the  Probate  Court  in  Middlesex  is  a 
court   always  open.     That   independent  of 


dence  in  such  form  as  your  Honors  shall  di- 
rect. 

Mr.  SHAW.  I  would  make  a  single  re- 
mark, Mr.  President,  not  for  the  puipose  of 
having  the  last  word,  but  to  bring  back  the 
case  to  the  point  where  it  was  when  the 
question  was  started.  We  said  we  put  the 
case  on  the  excess   taken   above   the   usage 


1 1  notice  to  the  parties  concerned.  The  stat- 
ute only  requires  that  there  should  be  some 
I  fixed  courts  ;  but  it  does  not  prohibit  hold- 
;  jing  others.  We  repeat,  the  Probate  court  is 
always  open.  This  argument  we  shall  go 
[into  by  and  by.  We  want,  at  present,  10 
i  show  that  the'  practice  of  holding  special 
''courts  prevailed  even  before  the  statuie,   for 


set  up.     It  is  true  we  asked  the  register  what     the  purpose  of  rebutting  the  presumption  ol 
was  the  common  charge   for  administration    |a  corrupt  intention. 

papers  in  Middlesex,and  he  said  it  was  ?;3,60.  !      Mr.  HOAR.     We  hope  to  be  permitted 
We  did  not  prove  it  as  usaee.     The    Res-    (also to  pnove  something  more  tftuu   is  con- 
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tuined  in  tlic  present  motion.  We  hope  to 
prove  that  such  courts  were  hohlen — that  no 
register  was  present — that  acts  were  done 
not  mentioned  in  the  fee-bill — and  that 
something  more  than  the  usual  fees  was 
charged.  I  mention  the  whole  evidence 
proposing  one  tiling  at  a  time  for  the  decis- 
ion of  this  Honorable  Court.  I  take  this 
course,  not  desiring  to  give  trouble  to  the 
Court  by  causing  them  to  make  numerous 
decisions,  but  fearing  lest  some  one  part  of 
the  evidence  proposed  might  be  objectiona- 
ble in  the  mind  of  some  member  of  the 
court. 

The  motion  having  been  reduced  to  writ- 
ing as  follows  : — "  The  counsel  for  the  Re- 
spondent now  move,  that  in  order  to  rebut 
the  charge  of  wilful  and  corrupt  maladmin- 
istration, they  may  be  permitted  to  prove 
that  the  immediate  predecessor  of  this  Re- 
spondent was  in  the  habit  ol  holding  Probate 
courts,  on  special  occasions,  giving  notice  to 
the  parties  concerned,  and  in  the  manner  in 
which  such  courts  have  been  holden  by  the 
Respondent" — the  question  of  granting  it 
was  taken  and  decided    in  the   affirmative. 

Yeas Messrs-   Thomas,  Clark,  Moseley, 

Doolittle,  Sullivan,  Eastman,  Bigelow,  Al- 
len, Tufts,  Dwight,  Parker,  Lvman,  Gard- 
ner, Hunnewell,  Pickman,  B.irtlett,  Welles 
and  Brooks — 1C. 

Nays — Messrs.  Bourne,  Roggles,  Rantoul, 
Whittemore,  Reynolds,  Hyde  and  Var- 
num — 7. 

OLIVER  PRESCOTT  sworn. 

Witness.  The  late  Judge  Prescott  was 
my  father.  He  was  judge  of  probate  very 
many  years,  until  his  death.  It  was  his 
custom,  when  it  was  represented  to  him  that 
an  estate  was  liable  to  suffer  injury  or  waste 
by  delaying  till  a  regular  probate  court,  and 
sometimes  when  it  would  put  the  heirs  to 
great  inconvenience  to  go  to  a  distant  part  of 
the  county  to  attend  a  regular  court,  to  issue 
a  citation  to  the  parties  to  appear  at  a  spec- 
ial probate  court.  He  would  grant  letters  of 
administration  and  gu  irdianship,  warrants 
of  appraisal,  and  do  other  necessary  business 
at  these  courts.  Where  he  was  knowing 
that  all  the  parties  interested  were  present, 
he  would  not  issue  a  formal  citation.  He 
was  well  acquainted  with  the  county.  It 
was  customary  with  him,  when  the  register 
was  not  present,  to  take  a  duplicate  of  papers 
to  be  recorded.  I  have  heard  him  say  to 
suiters,  that  he  charged  more  than  at  the 
regular  Probate  Courts,  on  account  of  the 
extra  trouble.  Wheth  r  it  was  always  so  I 
cannot  say  ;  but  I  kn'  it  was  common.  I 
have  often,  a  great  i,  y  times,  assisted  in 
making  out  accounts,  and  in  doing  other 
business,  and  received  compensation  for  it. 
I  never  heard  any  complaint  of  this  prac- 
tice of  holding  special  courts  ;  it  was  con- 
sidered as  a   very    great    fever.     He   would 


only  hold  them  when  injury  would  arise 
from  delay,  or  where  there  would  he  a  sav- 
ing of  travel. 

Mr.  HOAR  shows  the  witness  the  report 
of  the  appraisers  of  the  Trowbridge  estate, 
and  asks  him  to  state  the  facts  relating  to  it. 

Witness.  The  paper  is  in  my  handwrit- 
ing. I  was  one  of  the  appraisers.  I  do 
not  recollect  all  the  circumstances.  It 
strikes  me  there  was  an  understanding  that 
ou<-  appraisement  was  to  be  final  ;  that  the 
parties  were  to  abide  by  it.  Whether  we 
acted  by  the  agreement  of  parties,  or  wheth- 
er a  warrant  issued  from  the  judge  I  do  not 
recollect. 

Q.  Was  there  not  an  agreement  of  the 
parties,  and  was  not  this  the  reason  of  the 
report's  being  directed  to  the  party  ? 

A.  I  think  it  probable  that  was  the  rea- 
son. 

{\.  Did  you  live  at  Gruton  at  the  time, 
and  was  there  much  conversation  between 
the  sisters  about  dividing  the  estate  ? 

A.  I  lived  at  Groton.  I  recollect  there 
was  a  good  deal  of  talk  between  the  sisters. 
James  Prescott  was  attorney  to  one,  I  think 
to  Mary.  There  was  a  talk  a  year  or  two 
beforehand  of  petitioning  my  father  in  his 
life  time  to  divide  the  estate. 

Cross  examined. 

Q.  by  Mr.  Gray.  Did  yon  say  that  a  ci- 
tation issued  appointing  the  time  for  a  pri- 
vate court  ? 

A.  When  a  time  was  appointed,  citations 
were  usually  issued,  but  where  the  parties 
were  neighbours,  and  the  judge  knew  that 
all  concerned  were  present,  no  citation  issu- 
ed, and  of -course  no  day  was  appointed. 

Q,.  Was  the  Register  present  at  the  pri- 
vate courts  ? 

A.     No. 

(|.     Wan  he  notified  ? 

A.     No. 

Q.  by  a  Manager.  Were  you  appointed 
Register  pro  tempore  ? 

A.  I  never  acted  as  Register,  but  I  some- 
times assisted  parties  about  their  papers. 

Q.  How  long  did  this  practice  of  hold- 
ing special  courts  continue  ?  When  did 
your  lather  die  ? 

A.  It  continued  up  to  the  fall  of  180-5, 
the  time  of  niy  father's  death. 

Q.  You  say  you  have  an  impression  that 
your  report  was  to  be  final — have  you  any 
paper  or  document  that  shows  this  ? 

A.  No.  It  is  only  five  minutes  since  it  was 
first  mentioned  to  me  that  my  testimony  was 
wanted  about  this  transaction.  I  did  not 
know  why  I  was  summoned  till  five  minutes 
ago. 

Q.  Did  you  recollect  any  thing  about 
the  transaction,  before  you  saw  the  paper 
which  was  just  shown  you  ? 

A.    I  recollected  before,  that  I  was   one 
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of  the  appraisers,  but  I  recollect  few  of  the 
circumstances  of  the  transaction. 

Q.     Do  you    recollect  being   substituted 
for  an  appraiser  who  declined  serving  ? 
A.     I  do  not. 

Q.  Do  you  recollect  whether  you  were 
appointed  by  the  Judge  of  Probate,  or  by 
agreement  of  the  parties  ? 

A.     I  think  it  was   by    agreement  of  the 
parties.     They  assented  however  ;    whether 
they  agreed  originally  or  not  I  cannot  say. 
Q.  Did  you  receive  any  fees  for  writing  ? 
A.  When  there  was  nothing  but  the   for- 
mal business,  the  judge   generally   did    his 
own  writing.     When  I  assisted   in   drawing 
accounts  I  never  charged  or  took  any  thing 
from  the  suitors,  but  the  Register  generally 
received  for   ray   services  what  he   thought 
proper,  and  paid  it  over  to  me,  saying   there 
is  your  fee  for  what  you  have  done.     I  am 
speaking  of  the   regular  courts.     I  do  not 
recollect  that  at  private  courts  I  ever  receiv- 
ed a  cent. 

Q.  by  Mr.  HOAR.  Has  any  body  ask- 
ed you  about  this  case  before  to  day  ? 

A.  I  have  heard  nothing  of  these  ques- 
tions till  I  came  here. 

Q.  by  the  Court.  Did  Judge  Oliver  Pres- 
cott  take  more  or  greater  fees  at  thoie  spe- 
cial courts  than  at  the  regular  courts  ? 

A.  I  have  heard  my  father  sometimes 
say  he  took  something  additional  for  making 
a  duplicate  copy,  and  that  he  paid  the  regis- 
ter the  same  as  if  he  was  present.  I  do  not 
know  that  he  took  any  thing  for  other  addi- 
tional trouble.  I  took  this  to  be  his  invaria- 
ble custom  ;  but  whether  it  was  done  al- 
ways I  do  not  know. 

Q.  by  the  Court.  Did  he  permit  invento- 
ries to  be  returned,  and  accounts  to  be  set- 
tled at  these  private  courts? 

A.  No.  He  oniy  granted  letters  of  ad- 
ministration and  of  guardianship,  and  war- 
rants of  appraisement. 

Q.  by  Mr.  NEWCOMB.  Were  wills 
ever  proved  at  them  ? 

A.  No,  I  believe  not.  No  business  cf  that 
i  rur^rtance.  He  never  held  special  courts, 
unless  required  by  the  situation  of  the  estate, 
or  unless  it  was  very  inconvenient  to  the 
parties  to  go  to  a  regular  court,  fie  held 
them  (or  griming  letters  of  administration 
or  guardianship  and  warrants  of  appraisal  : 
I  do  not  recollect  any  thins:  else. 

Q.  by  the  Court.  Do  you  recollect  the 
amount  of  fees  charged  by  your  father  for 
granting  administration  ? 

A.     I  (in  not    recollect,  I 
d  >  with  the  fees. 

Q.     Do  yon   recollect  the 
for  the  duplicates  ? 
A.     Nil. 

Mr.  W  EBSTER.  We  have  now  laid 
before  this  Hon.  Court,  all  the  evidense  on 
the  pqrt  of  the  Respondent.  We  suppose 
all  the  evidence  is  in  hU  (  H  •  ;.<■  p^rt  of 
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government.     The  counsel  for  the  Respon- 
dent have  no  particular  course   which   they 
wish  to  pursue.     We  know  not  what  is   the 
course  expected    to   be  taken   by  the   Hon. 
Managers,  but  we  suppose  they  will  proceed 
to  comment  on  the    evidence.     It  is  proba- 
ble that  in  the  further  progress  of  the  cause, 
it  may  be  necessarv  for  us  to  submit   certain 
specific  motions.     This  will  howeverdepend 
on  the  course  taken  by  the  Hon.  Managers. 
Mr.  DUTTON.     I  will  now  offer  a  tew 
remarks,  Mr.  President,    on    some    of  the 
charges  in  the  articles,  indicating  the  course 
which  we  propose  to  pursue.     It  was  imma- 
terial tg  us  at  what  time  the  opening  on  the 
law  should  be  made.     We  have  endeavour- 
ed to  adopt  the  course  of  other  trials  of  this 
kind.     We    intended    to    make   a    general 
opening  and   offer   our  evidence,  and  then 
to  hear  the  general  opening  and  evidence  on 
the  part  of  the  Respondent.     We  were  well 
aware  of  the    propriety    of  apprizing    the 
counsel   for  the    Respondent  of  the    legal 
ground  on  which  we  mean  to  stand,   and   it 
was  proposed  to  do  this  after  the  whole  evi- 
dence was  laid  before  the   court.     This  has 
already  been  done  at   great  extent  by   my 
learned  colleague,  'vith  regard  to  two  classes 
j  of  charges,  those  of  taking  illegal   fees  and 
holding  illegal  eomts.     I  will  make   a  very 
few  remarks  on  the  third   class;  which   res- 
pects the  Respondent's  acting  as  counsel   in 
cases  m  which  he  had  or  might  be  called  up- 
on to  determine  as  a  judge. 

I  will  consider  first,  what  is  the  rule  pre-, 
scribed  by  the  constitution  to  be  applied  to 
the  Respondent  in  this  case.  The  words 
are  "  misconduct  and  maladministration  in 
office."  We  shall  endeavor  to  show  the 
true  import  of  these  words.  We  shall  con- 
tend that  they  are  of  much  broader  import 
and  larger  meaning,  than  any  other  words 
applied  to  an  offence.  Bribery,  extortion, 
&c.  are  specific  offences.  The  words  mis- 
conduct and  maladministration  in  office  in- 
clude every  thing  of  the  nature  of  an  of- 
fence— bribery,  extortion,  as  well  as  other  of- 
fences for  which  an  indictment  would  not 
lie  at  common  law  ;  and  the  Respondent 
may  be  impeached  and  condemned  for  acts 
for  which  he  could  not  be  indicted. 

I  will  proceed  to  examine  the  law  in  rela- 
tion to  this  part  of  the  charge.  I  will  refer 
to  the  Province  law  of  1727^  Anc.  Charters 
451,  which  enacts  "  that  no  judge  of  the 
probate,  of  wills,  fcc.  shall  be  allowed  or  ad- 
mitted to  have  a  voice  in  judging  or  determ- 
ining, nor  shall  he  be  admitted  to  plead  or 
act  as  an  attorney,  in  any  civil  action  what- 
soever, which  may  depend  on,  or  have  any 
relation  to  any  sentence  or  decree  made  or 
passed  by  him  in  his  office  aforesaid."  The 
next  statute  was  in  1784,  1  Mass.  Laws,  137. 
which  was  a  re-enactment  of  the  former  pro- 
vision.    The  only  other  act  on  this  subje  " 
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was  passed  Feb.  24,  1C1C.  After  re-enacting 
in  broader  terms  the  provision  in  the  former 
statutes,  it  goes  on  to  provide  that  a  Judge 
of  Probate  shall  not  "  be  of  counsel  or  at- 
torney in  any  civil  action  for  or  against  any 
executor,  administrator  or  guardian,  as  such, 
within  the  county  in  which  said  judge  shali 
reside." 

For  the  meaning  of  the  word  "  action," 
J  cite  Cooper's  Justinian,  Book  4.  tit.  6. — 
Vinnii  Comment,  ad  loc.  eund. — Heinecc. 
E'.cmenta  Jur.  civ.  sec.  erd.  Inst.  Lib.  4.  tit.  6. 
—Co.  Lit.  385. 

Upon  the  construction  of  these  statutes 
and  authorities  we  expect  to  make  it  appear, 
that  the  Respondent  has  given  advice  to  ex- 
ecutors and  administrators  in  civil  actions, 
and  that  he  has  acted  as  counsel  in  cases 
which  have  come  before  him  as  judge.  All 
together  they  will  amount  to  misconduct  and 
maladministration  in  ofifce.  This  is  suffi- 
cient to  apprize  the  counsel  on  the  other 
side  of  the  grounds  on  which  we  relv. 

Mr.  BUTTON  made  a  few  other  remarks 
on  the  authorities  cited,  which  will  appear 
more  at  large  in  his  closing  argument. 

Mr.  HOAR.  Will  the  Hon.  Manager  in- 
form us  in  what  articles  the  Respondent  has 
given  advice  as  counsel. 

Mr.  BUTTON.  From  the  sixth  to  the 
nftee.i'h.  In  the  eighth  he  gave  advice  to 
an  administrator.  We  are  not  bound  how- 
ever to  state  particularly,  or  to  go  into  the 
argument  upon  the  facts.  We  reserve  that 
for  the  close  of  the  case. 

Mr.  WEBSTER  observed  that  it  was 
usual  for  Managers  to  apply  the  evidence  af- 
ter it  was  all  in,  and  sometimes  after  the  evi- 
dence for  the  government  only  was  gone 
through. 

Mr.  LELAND  rose  for  this  purpose,  but 
upon  motion  ol  Mr.  Allen,  the  court  adjourn- 
ed to  9  o'clock  to-morrow  morning. 

IN  SENATE. 

SATURDAY,  ATRIL  21. 

COURT  OF  IMPEACHMENT. 

The  usual  messages  between  the  two 
Houses  were  delivered  by  Mr.  Baitlett  on 
the  part  of  the  Senate,  and  Mr.  Hoyt  on  the 
part  of  the  House  of  Representatives. 

The  Court  was  opened  at  a  few  minutes 
past  9  o'clock. 

Mr.  LELAND  addressed  the  Court  in 
substance  as  follows : 

Mr.  President, 

In  performing  the  part  assigned  me  on 
this  occasion,  I  a«k  the  attention  of  the  Hon- 
orable Court,  while  I  present  a  summary 
view  of  the  facts  moved  and  admitted  in 
the  case,  and  lav  down  such  legal  principles, 
as  are  supposed  to  be  a  proper  foundation  of 
the  prosecution  under  consideration.  I  shall 
state,  in  very  general  terms,  the  law  applica- 


ble to  this  subject,  and  examine  the  several 
articles  of  charge  separately  in  their  order, 
with  a  view  of  ascertaining,  without  confu- 
sion, what  is  proved,  and  whether  the  facts 
proved,  constitute  any  offence. 

The   Respondent   is  accused  of  miscon- 
duct and    maladministration   in    his    office  ; 
and  the  accusation  stands  upon    the   basis  of 
constitutional    law.     It  is   provided   by   the 
constitution  that  "the    Senate   shall    be   a 
Court  with  full  authority  to  hear  and   deter- 
mine all  impeachments,  made  by  the  House 
of   Representatives,  against    any   officer  or 
officers  of  the  Commonwealth   for   miscon- 
duct and  mal-admtnistralion  in  their  offices." 
The  important  question  in    this    enquiry    is, 
what  ate  misconduct  and   maladministration 
in    office?      Whatever    facts    are   necessa- 
ry to  constitute  such  offences,  it  is    consider- 
ed, must  be  alleged  with  such  circumstances 
of  certainty,  as  to  enable  the  Respondent  to 
know  how  U)  answer  them  ;  But   we    deny, 
that  in  cases  of  impeachment,  all  that  tech- 
nical nicety  is  required  which  is  necessary  in 
indictments.       A    violation   of    any  known 
law  of  the  land,  either  statute   or   common, 
in  discharging  official  duties,  or  by    color   of 
office,  disregarding  injunctions  of  duty,  and 
acting  contiary  to. the  obligations  of  the  oath 
of  office,  are  clearly  acts  of  misconduct  and 
maladministsation.     And,  I  take  the  rule  ap- 
plicable to  cases  of  impcachmant  to  be,  that 
that  which  is  necessary  to    be   proved,  must, 
be  stated,   with    the   circumstances   of  time 
and  place.     And  generality  is    no  objection, 
provided  the  allegations   shew   a    breach    of 
dutv  or   law.     I  beg    the  attention    of  the 
court,  while  I   examine   the   first   article  of 
charge.     There   are   three   causes  of  com- 
plaint set  forth   in  this  article  ; — 1st,  That 
the  Respondent  undertook  to  act   as  Judge 
of  a   Probate  Court   holden    illegally  ;  2d, 
That  while  acting  at  such  illegal  court,   he, 
by  color  of  his  offiee  demanded  and   receiv- 
ed more  fees  than  he  was  entitled  to  by  law ; 
3d,  That  he  refused,  upon    the   request  of  a 
person  paying  him  fees,  to  give   a  statement 
of  the  items. 

To  the  first  division  of  the  article  the  Res- 
pondent answers  and  says,  that  there  is  a 
statute  of  the  commonwealth  authorizing 
special  Probate  Courts  to  be  holden  in  the 
county  of  Middlesex,  and  that  he,  in  hold- 
ing the  court  mentioned  in  this  article,  con- 
formed to  the  provisions  of  that  statute. 
And  he  also  intimates,  ilu-.t  independent  of 
the  statute,  a  Court  of  Probate,  being  a 
court  always  open,  was  legally  holden  at  the 
time  mentioned  in  this  article.  To  the  sec- 
ond branch  of  this  article  the  Respondent 
answers,  in  substance,  that  the  fee  bill  pro- 
vides compensation  for  a  part  only  of  the 
■services  performed  by  him,  and  for  those  un- 
provided for  he  has  charged  a  reasonable 
compensation.     And  that  these  charges    are 
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justified  not  only  by  usage  of  the  Probate 
Couit  in  the  county  of  Middlesex,  but  in  the 
different  counties  in  the  Commonwealth. 
To  the  last  part  of  this  article  he  answers 
with  a  general  denial  of  the  charge  against 
him. 

The  first  part  of  the  article  may  not,  in  it- 
self, contain  sufficient  matter  to  amount  to 
misconduct  or  maladministration  in  office, 
but  as  its  connection  with  the  other  part  has 
an  important  bearing  in  the  case,  it  is  thought 
proper  to  enquire  whether  the  court  was  le- 
gally holden  or  not.  The  facts  relating  to 
that  part  of  the  subject  are — That  the  court 
was  holden  at  the  office  of  the  Respondent 
in  Groton — The  register  was  not  natified  nor 
present — The  administrator  was  neither  the 
widow  nor  nest  of  kin — The  widow  and  next 
of  kin,  declined  taking  administration,  and 
requested  the  person  to  be  appointed,  who  in 
fact  was  appointed — No  formal  notice  was 
given  that  a  special  court  was  to  be  holden, 
but  the  widow  and  next  of  kin  were  either 
present  at  the  court,  or  were  previously  ap- 
prized, that  a  court  would  be  holden  that 
day  for  granting  the  administration. 

Upon  these  facts  we  contend  that  the 
court  was  not  holden  according  to  law.  The 
statute  of  March  7th,  1806,  by  which  the 
Respondent  assumes  to  establish  the  legality 
of  his  court,  provides  for  holding  probate 
courts  for  the  county  of  Middlesex  at  fixed 
times  and  places  ;  and  in  the  second  section, 
there  is  the  following  provision: — "That 
when  the  said  times  and  places  shall  be 
found  to  interfere  with  the  terms  or  sessions 
of  other  courts,  or  when  the  judge  of  said 
courts  of  probate,  for  the  time  being,  shall 
be  prevented  by  reason  of  sickness,  inevitable 
casualty,  or  other  cause,  from  holding  the 
same,  at  the  time  prefixed  therefor,  or  when 
it  shall  appear  to  him  to  be  for  the  general 
benefit,  or  the  interest  of  individuals,  he 
shall  be,  and  is  hereby  fully  authorised  and 
empowered,  to  appoint  such  other  times  and 
places  for  holding  said  courts  as  he  shall 
deem  expedient,  by  giving  publie  notice 
thereof,  or  notifying  all  concerned."  The 
constitution  directs,  that  the  Legislature  shall 
from  time  to  time  appoint  fixed  times  or 
places  for  holding  probate  court  ;  and  it  is 
believed  that  in  obeying  the  constitutional 
injunction,  the  Legislature  did  not  contem- 
plate giving  authority  to  have  probate  courts 
holden  otherwise  than  at  fixed  times  and 
places.  The  fair  interpretation  of  the  sec- 
tion of  the  act  which  has  been  cited  is,  that 
the  judge  of  the  probate  court  may,  in  cer- 
tain special  cases,  fix  the  times  and  places 
of  holding  courts,  by  giving  previous  public 
notice,  or  by  giving  notice  to  all  persons  who 
may  have  any  concern  in  such  court.  "This 
is  obviously  a  grain  of  legislative  power  to 
judges  of  probate,  and  being  an  extraordina- 


ry grant,  can  by  no  rule  of  interpretation  be 
enlarged  beyond  the  clear  and  obvious  mean- 
ing of  the  terms,  taken  in  all  their  connex- 
ions, in  which  it  is  given.  In  order  to  estab- 
lish the  legality  of  the  court  in  question,  it 
must  appear  that  the  time  and  place  of  hold- 
ing it  were  appointed  by  public  notice,  or  by 
giving  notice  to  all  concerned.  The  evi- 
dence in  the  case  negatives  both  facts. — 
There  is  no  pretence  that  public  notice  was 
given,  and  the  only  evidence  of  notice,  at  all, 
is  that  the  widow  and  next  of  kin  were  eith- 
er at  the  court,  or  had  previously  declined 
the  administration,  aad  requested  that  Tar- 
bell  might  be  appointed.  Thii.  is  by  no 
means  evidence  that  any  person  was  notified 
of  the  time  and  place  that  a  special  couit 
would  be  holden.  Again  ;  when  adminis- 
tration is  about  to  be  granted  to  some  one, 
other  than  the  widow  or  next  of  kin,  who 
are  all  the  persons  concerned  ?  There  is  no 
one  who  has  any  stronger  claim  (o  the  ad- 
ministration than  another.  Ail  stand  upoa 
an  equal  footing  If  cne  claims  if,  the  oth- 
ers may  object,  and  assign  reasons  against 
its  being  given  him  ;  and  the  judge  must  di- 
cide  the  matter  between  them.  In  a  case 
like  the  present,  no  notice  could  bj  given  to 
all  concerned,  in  any  other  manner  than  by 
making  it  public.  The  register  was  not.no- 
tified  of  the  time  and  place  of  holding  the 
conit,  nor  was  he  present.  Is  the  register 
cmcerned  in  the  time  and  place  of  holding 
probate  courts  ?  He  is  the  recording  officer 
of  the  court ;  and  is  under  oath  to  perform 
the  duties  of  his  office  faithfully.  Nay, 
more,  he  is  also  under  bonds  for  the  due  ex- 
ecution of  the  duties  of  his  office  faithfully. 
Nay,  more,  he  is  also  under  bonds  for  the 
due  execution  of  the  duties  of  his  office. — 
How  can  he  record  the  doings  of  the  court, 
when  he  is  not  present  ?  How  can  he  re- 
cord, upon  his  oath,  what  he  did  not  see? 
Must  he,  under  the  most  solemn  sanation, 
make  public  record  of  things  whose  truth  he 
has  no  means  of  knowing.?  It  is  not  so. — 
It  cannot  be.  The  register  is  a  constituent 
part  of  the  court,  and  I  maintain,  with  con- 
fidence, that  no  court  could  be  lawfully  hol- 
den without  him.  He  is  an  officer  provided 
for  by  the  constitution  ;  and  a  statute  of  the 
commonwealth  now  in  force  enacts,  that  in 
case  of  the  death,  sickness  or  necessary  ab- 
sence cf  the  register,  the  Judge  of  Probate 
may  appoint  some  meet  person  to  officale  as 
register,  being  sworn,  until  the  standing  reg- 
ister shall  be  able  to  attend  his  duty,  or  a 
naw  one  be  appointed.  Courts  of  Probate 
have  all  the  essential  properties  of  the  com- 
mon law  courts  of  record.  Their  proceed- 
ings are  recorded,  and  their  records  are  pre- 
served, as  perpetual  memorials  of  the  tran- 
sactions before  them.  They  would  be  con- 
clusive evidence  of  the  matters  therein 
contained,  and   no  averment   against  them 
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could  be  sustained  in  a  court  of  law.  If  the 
principles  here  laid  down  he  sound,  the  in- 
ference seems  inevitable,  that  the  Probate 
Court  mentioned  in  the  first  article  of  charge 
was  not  holden  according  to  law.  But  it  is 
suggested,  in  the  Respondent's  answer,  that 
Probate  Courts  may,  for  certain  purposes, 
be  considered  as  courts  always  open  for  the 
transaction  of  businesss.  The  ecclesiastic- 
al courts  of  England,  which  have  jurisdic- 
tion of  Probate  matters,  may  have  the  pow- 
er claimed  by  the  Respondent  for  our  Pro- 
bate Courts.  It  is  true  these  courts  have 
the  same  general  jurisdiction  of  Probate 
matters  ;  but  their  powers  and  duties  arede-  i 
fined  and  limited  by  different  rubs.  The 
courts  of  England  are  governed  by  usage  ; 
ours  by  the  constitution  and  statutes  of  the 
Commonwealth  ;  and  whatever  the  law  in 
this  State  might  have  been  under  the  Provin- 
cial Government,  since  the  adoption  of  the 
constitution,  it  is  contended,  that  Probate 
Courts  can  be  holden  no  otherwise,  than  at 
fixed  times  and  places.  They  ate  here  new 
tribunals,  originating  in  the  constitution, 
and  having  all  their  powers  given  by  statute, 
in  pursuance  of  constitutional  injunction. 
If  Probate  Courts  ate  always  open  for  the 
transaction   of  business,  the   constitutional 
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of  appraisement,  and  an  order  of  notice, 
for  which  he  paid  the  Respondent  $5,SX 
— that  he  called  at  the  Respondent's  of- 
fice six  or  seven  times  afterwards,  for  the 
purpose  of  transacting  the  business  in  rela- 
tion to  the  settlement  of  this  estate,  and 
paid  the  Respondent  for  his  services  as 
Judge  of  Probate  the  further  sum  of  $S8,fi7 
and  all  these  sums  were  afterwards  allowed 
in  his  administration  account  by  the  Respon- 
dent— that  for  the  papers  first  issued  there 
would  have  been  charged  at  a  regular  Pro- 
bate Court  $3,60,  and  for  the  other  services 
$24,60.  It  is  usual  to  charge  the  same  fees, 
whether  all  the  papers  are  made  at  the  Pro- 
bate office  or  not.  The  judge  takes  copies 
of  such  papers  as  are  issued  at  special  courts, 
and  delivers  them  to  the  register,  to  be  re- 
corded. By  a  statute  of  this  Commonwealth, 
establishing  and  regulating  the  fees  of  the 
several  officers,  commonly  called  the  fee- 
bill,  it  is  declared,  that  for  granting  adminis- 
tration, where  there  is  no  litigation,  the 
Judge  of  Probate  shall  receive  (ifty  cents; 
and  in  other  cases,  one  dollar  ;  for  a  war- 
rant to  appraise  or  divide  estates,  thirty 
cents.  For  writing  a  bond  and  letter  of  ad- 
ministration the  register  shall  receive  forty 
cents  ;  for  writing  h  warrant  to  appraise  the 
estate  of. a  person  deceased,  twenty  cents; 
for    recording  any    matter,    at   the    rate  of 


standing  law  of  the  lane!  provides  that  these  j 
courts  are.  at  all  times  and  places,  open  to 
suitors.  The  constitution  directs,  that  pro- 
vision shall  be  made  by  the  Legislature,  for 
holding  them  at  fixed  times  and  places. — 
One  provision  is  inconsistent  with  the  other, 
and  which  shall  stand  ?  If  any  such  law  as 
the  Respondent  supposes,  was  ever  in  force, 
the  adoption  of  the  repugnant  provisions  of 
the  constitution  annulled  it.  From  this 
view  of  the  subject,  I  apprehend  it  is  appar- 
ent, that  the  legality  of  the  court  mentioned 
in  the  first  article  can  neither  be  defended 
hv  statute  nor  common  law. 

The  illegality  of  the  court  might  or  might 
not  be  misconduct  in  office,  according  to  the 
intention  of  the  judge  holding  it.  If  it 
was  mere  mistake,  it  would  not  amount  to 
official  misconduct  ;  but  the  effect  of  holding 
sue!)  courts  seems  to  have  been,  to  swell  the 
amount  of  compensation  to  the  judge. 

That  part  of  the  first  article  which  accus- 
es the  Respondent  of  taking  illegal  fees, 
will  now  be  considered.  The  facts  proved 
in  relation  to  this  part  of  the  subject,  by  the 
Probate  records,  the  testimony  of  AbelTar- 
bfll  and  Isaac  Fiske  the  register,  are,  that 
Abel  Tarbell  was  appointed  administrator 
upon  the  estate  of  Nathaniel  Lakin  by  the 
Respondent  in  the  manner  stated  in  the 
first  article — ihat  at  the  time  administration 
was  granted,  he  received  from  the  Respond- 
ent,   a    letter  of  administration,  a   warrant 


copy  of  any  paper.  And  the  same  statute 
provides  severe  penalties  against  any  person 
who  sh;ill  wilfully  and  corruptly  demand 
and  receive  any  greater  fee  or  lees  for  any  of 
the  services  mentioned  in  the  act,  than  are 
therein  allowed.  We  contend  the  fee-bill 
contains  the  rule  by  which  the  Respondent's 
compensation  is  to  be  measured.  This  is  a 
fixed  and  known  law,  and  the  only  rule  we 
arc  under  any  necessity  of  applying  to  this 
part  of  the  case.  If  there  is  any  other  rule, 
it  is  the  duty  of  the  Respondent  to  show  it. 
Let  us  compare  the  facts  in  the  case  with 
the  fee-bill,  and  see  how  the  matter  stands. 
Suppose  the  papers  first  issued  to  be  equal 
to  four  pages — the  legal  charge  for  recording 
would  be  forty-eight  cents.  As  there  was 
no  controversy,  the  judge  could  charge  for 
granting  administration  fifty  cents  only,  and 
for  the  warrant  of  appraisement,  thirty  cents. 
For  the  register,  in  addition  to  the  fees  for 
recording,  forty  cents  for  writing  the  bond 
j  and  letter  ;  and  for  writing  the  warrant  of  ap- 
praisement, twenty  eeni«.  AM  these  items 
\  together  amount  to  $\,Z3.  The  Respon- 
dent having:  taken  $'[>,5C  must  stand  convict- 
|p(l  of  a  violation  of  law,  unless  he  can 
show  «'ime  other  rule,  besides  the  fee-bill,  to 
[regulate  his  fees.  In  examining  this  branch 
'of  ihe  'object,  I  wish  to  call  the  attention 
i of  the  Honorable  Court  particularly  t>  the 
first  papers  issued,  for  which  5,58  were  tak- 
en.    Not  thai  the  character  of  this  Iranguc- 
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lion  is  materially  different  from  others,  in 
which  the  Respondent  had  concern,  but 
solely,  becnuse  I  am  more  fully  prepared  to 
show  its  real  character.  The  Respondent 
attempts  to  justify  or  excuse  himself  by 
showing  that  certain  papers  and  services, 
for  which  no  compensation  is  provided  in 
the  tee-bill,  are  necessary  to  be  furnished 
and  performed  at  the  time  of  granting  ad- 
ministration, in  order  to  the  correct  pro- 
ceedings of  the  court,  and  to  enable  the  ad- 
ministrator understandingly  to  execute  his 
trust.  These  are  a  memorial  from  the  per- 
son claiming  the  administration, decree  there- 
on, notices  and  record.  These,  we  appre- 
hend, are  only  parts  of  the  same  services 
for  which  compensation  is  allowed  by  the 
fee-bill.  What  is  granting  administration  ? 
It  can  be  no  leas  than  receiving  the  applica- 
tion of  the  person  claiming  it,  passing  a  de- 
cree granting  it,  and  directing  the  Register 
to  make  out  the  papers  required  by  law. — 
What  papers  are  required  by  Jaw  ?  A  let- 
ter of  administration,  and  a  bond.  The  let- 
ter of  administration  may  direct  the  admin- 
istrator to  give  notice,  as  well  as  to  return  an 
inventory.  The  petition  to  the  judge  and 
notices  are  papers  which  it  is  the  right  and 
duty  of  the  party  to  furnish.  They  arc 
merely  formal  papers,  and  almost  any  man 
could  make  them.  But  it  appears  by  the 
evidence  in  the  case  that  fees  are  eharged 
for  them  whether  they  are  obtained  at  the 
office  or  not.  This  is  obviously  an  abu.se. 
It  seems  to  stand  thus  ;  it  is  ordered  by  the 
Judge  of  Probate,  that  all  applications  for 
administration  shall  be  made  in  writing  : 
and  it  is  also  ordered  that  the  same  fees 
shall  be  paid  at  the  Probate  Office,  where 
the  application  is  drawn  by  the  party,  as 
when  it  is  made  at  the  office!  Is  this  a 
practice  to  be  justified  ?  The  copies  of  the 
papers  taken  at  special  courts  are  unneces- 
sary. If  the  register  is  absent,  the  judge 
should  appoint  one  to  act  in  his  place,  ac- 
cording to  the  provisions  of  the  statute. — 
The  conclusion  from  these  principles,  facts 
and  circumstances,  is  that  for  certain  servi- 
ces rendered  by  the  Respondent,  as  judge  of 
Probate,  he  demanded  and  received  S5,58  ; 
that  by  the  fee-bill  he  could  take  for  these 
services  JU.S8  only  ;  and  by  a  usage  in  the 
Gouutv  of  .Middlesex,  apparently  establish- 
ed by  himself,  he  could  take  $3.60  only. — 
So  he  has  violated  both  the  law  and  his  own 
usage.  I  have  not  had  time  10  compare  the 
other  items  of  fees  in  this  article  with  the 
provisions  of  the  fee-bill.  I  presume  they 
would  be  found  to  vary  from  them  as  much 
as  those  which  have  been  compared.  It  ap- 
pears that  he  took  g3i,07  for  such  services 
as  by  his  own  usage  he  should  have  perform- 
ed for  £24,60. 

The    remaining    part   of   the    first  article 
cturgK  the  Respondent   with  a  direct  viola- 


tion of  a  statute  of  the  Commonwealth  ;  and 
the  only  question  for  the  consideration  of 
the  court,  is  whether  the  evidence  is  suffi- 
cient to  make  good  the  charge.  According 
to  my  minutes,  Tarbell  swears  that  he  de- 
manded of  ihe  Respondent,  at  the  time  lie 
paid  his  fees,  a  statement  of  the  items  or 
particulars,  and  thai  the  Respondent  declin- 
ed giving  it.  It  is  true  that  upon  cross  ex- 
amination the  witness  was  less  positive  in 
his  statement :  but  In  any  view  of  his  testi- 
mony, lie  asked  for  some  account  of  the  fees, 
and  whatever  it  was,  the  Respondent  refus- 
ed to  give  it.  Now,  I  humbly  submit,  that 
a  case  of  misconduct  and  maladministration 
in  office  in  the  first  article,  is  sufficiently 
charged  and  fully  proved.  Much  of  what 
has  been  said  upon  the  first  article,  will  ap- 
[•ly  to  several  others  ;  and  I  shall  tieat  those 
of  ihe  same  class  with    much  brevity. 

The  second  article,  in  sbme  particulars,  is 
different  from  the  first.  The  allegations  in  it 
are,  that  the  Respondent,  at  an  illegal  court, 
appointed  one  Lemuel  Parker  guardian  over 
three  persons,  and  issued  warrants  to  ap- 
praise the  estates  of  the  wards,  for  which  he 
demanded  and  received  thirty  two  dollars 
and  ten  cents.  The  evidence  produced  in 
the  case  in  behalf  of  the  prosecution,  proves 
all  the  allegations,  except  the  amount  of 
money  received  by  the  Respondent.  It  is 
doubtful  whether  the  sitm  was  $29,10,  or 
S2C,10.  The  Respondent  attempts  to  show- 
by  the  testimony  of  John  Walton  and  Wil- 
liam Buttrick,  that  part  of  the  sum  taken  by 
him  was  for  advice  as  an  attorney.  There 
i |   is  no  evidence  that   advice  was  asked  or  de- 

I  sired  by  the  guardian  or  his  wards  ;   but  the, 
|  j  overseers  of  the  poor  of  Pepperell  consulted 
lithe    Respondent,   if  any  body  did.     Now  I 
:\  ask  by  what  rule  they  could  take  legal  advice 

|  at  the  expense  of  the  guardian,  or  his  wards, 
||  without  the  knowledge  or  consent  of  either 
of  them.  The  whole  transaction  looks  like 
;!  a  contrivance  got  up  for  the  purpose  of  giv- 
|]  ing  a  new  colour  to  an  old  affair.  I  appre- 
hend the  honourable  Court  will  believe  that 
the  money  taken  was  taken  by  the  Respon- 
dent as  judge  of  probate.  If  so,  how  does 
the  matter  stand  ?  It  is  admitted  that  no  ex- 
press provision  can  be  found  in  the  fee-bill 
for  services  of  this  sort.  There  is  a  fee  es- 
tablished for  letters  of  guardianship  in  the 
case  of  minors,  but  not  in  case  of  spend- 
thrifts, nor  persons  non  compotes  vienlia.  It 
is  doubtful  whether  the  Respondent  could  le- 
gally demand  any  compensation  for  these 
services;   but,  perhaps,  by  rules  of  analogy, 

II  he  might  have  taken  the  same  sum  as  is  es- 
tablished by  law  in  the  case  of  minors.  At 
any  rate,  if  he  had  so  done,  it  could  hardly 
have  been  considered  criminal.  The  fee 
allowed  by  law  for  appointing  a  guardian 
over  a  minor,  is  one  dollar  •,  for  a  warrant 
of  appraisement  fifty  cents,  and  for  recording 
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it  about  eighteen  cents.  Therefore  one  dol- 
lar and  sixty  eight  cents  only  could  be  legal- 
ly taken  in  that  case.  But  it  appears  by  the 
testimony  of  Fiske  the  register,  that  the 
sum  of  ^19,i]0  is  usually  taken  iu  Middlesex 
at  the  probate  office,  for  services  like  those 
rendered  by  the  Respondent  in  this  case. 
This  sum  being  divided  into  three  parts, 
would  give  $G,(ii)  for  each  letter  of  guardian- 
ship and  warrant  of  appraisement.  Then 
the  matter  appears  to  stand  thus ;  by  law, 
he  could  take  for  these  services  $5,04 — by 
usage  519,80  -and  he  actually  took  £20,10 
or  #29,10. 

The  allegations  in  the  third  article  are  all 
substantially  proved.  The  Respondent, 
however,  will  probably  contend  that  the  ev- 
idence shows  that  part  of  the  money  re- 
ceived by  him,  was  for  professional  advice. 
Upon  the  cross-examination  of  Benjamin 
Dix,  he  stated  that  while  he  was  transacting 
the  business  with  the  Respondent,  as  judge 
of  probate,  he  told  him  that  he  had  been  sued 
at  the  court  of  eommon  pleas  in  Boston  ; 
and  the  Respondent  aavjsed  him,  that  unless 
he  should  procure  some  one  to  answer  to  the 
action,  judgment  would  be  rendered  against 
him.  It  is  utterly  impossible,  considering 
the  sort  ®f  service,  and  the  time  of  rendering 
it,  to  believe  that  either  Die  Respondent  or 
the  witness  expected,  at  the  time,  that  it  was 
A  be  paid  for.  I  should  suppose  the  witness 
was  as  competent  to  give  such  advice  as  the 
Respondent.  The  information  given  was 
no  more  than  almost  any  person  in  the 
Commonwealth  could  have  given  as  well  as 
he.  Concluding  then,  as  I  must,  that  the 
allegations  in  this  article  are  proved,  it  re- 
sults that  the  Respondent  has  demanded  and 
received  fees  which  are  neither  justified  by 
law  nor  usage. 

Unless  the  Court  shall  find  something  in 
the  evidence  to  satisfy  them,  that  some  part 
of  the  money  mentioned  in  the  4th  and  Oth 
articles  was  received  by  the  Respondent  for 
professional  services,  the  allegations  arc  fully 
proved.  The  evidence  on  which  the  Res- 
pondent must  rely  to  satisfy  the  Court  that 
the  whole  sums  were  not  received  as  fees  of 
office,  is  of  the  same  doubtful  character  as 
that  offered  upon  the  former  articles— that 
while  he  was  acting  as  a  judge,  he  could  as- 
sume at  once  the  character  of  a  counsellor; 
and  with  equal  facility  charge  from  counsel- 
lor to  judge.  It  is  impossible  to  transact  bu- 
siness with  a  judge  of  probate  without  ask- 
ing him  question^,  and  how  easy  it  is  for 
him  afterwards  to  say  that  he  answered  the 
questions  either  in  the  capacity  of  judge  or 
of  attorney.  The  same  conclusion  results 
from  an  accurate  view  of  the  facts  and  cir- 
cumstances of  these  articles,  as  has  been 
drawn  from  the  examination  of  the  preced- 
ing ones.  The  five  first  articles  are  of  the 
same  general  character :  and  it  is  contended 


that  facts  constituting  misconduct  and  mal- 
administration in  office,  are  alleged  and  pro- 
ved in  many,  if  not  all  of  them. 

The   sixth   article,   charges  the  Respon- 
dent with  an  offence,  to  use  his  own  lan- 
guage, of  great  importance,  and  of  a  most 
grave   character.      And   the   only   question 
arising  in  relation  to  it  is,  whether  it  be  suffi- 
ciently made  out  in   proof.     Jonathan  Lor- 
ing  testifies,  that  he,  as  the  agent  of  Mary 
Trowbridge,    applied    to    the    Respondent 
when  he  was  judge  of  probate,  and  accord- 
ing to  the  best  of  his  recollection,  in  Decem- 
ber, 1804,  for  his  assistance  in  obtaining  the 
assignment  of  the  whole  of  a  certain  real  es- 
j  tate,  of  which  the  said  Mary,  and  his  sister 
I  were  seized   as   coparceners,   to  be  made  to 
■  the  said  Mary.     The  Respondent  consented 
i  to  give  (he  assistance  asked  ;  but  at  the  same 
j  time,  said  he  should    charge  fees  as  counsel 
I  as  well  as  judge.    The  Resdondent  received 
[a  petition    and    appointed    appraisers.     The 
'appraisers    assigned   the   whole  estate  to  the 
|  said  Mary  ;  but  no  final  decree  of  the  judge 
l  was  passed  upon  the  report  of  the  appraisers. 
|  A   deed   of  conveyance   was    made    which 
superseded  the  necessity  of  such  decree.  He 
paid  the  Respondent  $50  as  fees  for  counsel, 
and  the   usual  probate  fees  besides.     It  ap- 
pears by*  a  reference   to   the   papers  in  the 
probate  office,  that   the  application  by  Lor- 
ing  in  behalf  of  Mary  Trowbridge,  was  made 
March  18th,  1805  ;   and  it  also    appears  by 
the  commission  of  the  Respondent  that  he 
was  appointed   judge   of  probate   Feb.  1st, 
1805. 

Has  this  evidence  weight  and  character 
enough  to  maintain  the  accusation  herein 
advanced  against  the  Respondent  ?  The 
witness  must  be  under  a  mistake,  either  as  to 
the  time  of  making  application  to  the  Res- 
pondent, or  in  the  fact  that  he  was  judge  of 
probate.  In  which  is  the  mistake  most  like- 
*  ly  to  be?  That  an  application,  of  the  sort 
j  testified  to  by  the  witness  was  made,  on  the 
18£.i  of  March,  1C05,  is  proved  by  testimony 
not  to  be  contradicted.  The  recorded  pa- 
i  pets  of  the  probate  office  show  all  the  sub- 
sequent proceedings  to  have  been  such  as 
|  the  witness  has  stated.  He  swears  that  he 
presented  the  petition  at  the  time  of  his  first 
application,  and  that  the  Respondent  then 
told  hiia  he  should  charge  fees  as  counsel, 
as  well  as  judge.  It  is  obvious  to  any  one, 
who  has  attended  to  the  subject,  that  witnes- 
ses will  narrate  ancient  facts  with  great  ac- 
curacy, but  when  you  require  them  to  fix 
dates,  they  cannot  avoid  falling  into  errors. 
The  witness  is  not  positive  as  to  the  precise 
time,  and  that  being  a  circumstance  in 
which  mistakes  are  so  very  likely  to  happen, 
his  want  of  accurate  recollection  evinces  no 
disregard  to  truth.  But  in  the  other  facts, 
to  wit,  that  the  Respondent  said  he  should 
charge  fees  as  counsel  as   well  as  judge,  and 
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tliat  he  did  act  in  a  double  capacity,  and  did  a 
receive  fees  for  services  in  both  characters, 
he  cannot  be  mistaken.     If  they  are  untrue,  || 
it  is  downright  wickedness  in  the  witness  to 
state  them.     But  there  is   no   necessity  for 
supposing    wickedness   in   the  witness.     All 
the  collateral  circumstances  in  the  case  con- 
firm the  belief,   that   he  has  narrated  all  the 
material  facts  correctly,  and  is  mistaken  only 
in  fixing  with  precision  the  date.     I  see   no- 
thing in  the  testimony  of  Benjamin  Chntnp- 
ney    which  should  impair  the  force  of  that  of 
Loring.     Every  thing  both    of  them   have 
stated,  may  be  true.    There  is  no  repugnance 
between  them.     Nor  does  the  Respondent's 
case  derive  any  more  aid  from  the  testimony 
of  Oliver  Prescott.     His  recollection  is  very 
imperfect ;  and  his  statements  vague  and  un- 
certain ;    and    upon    an    interpretation   the  ' 
most  favorable  to  the  Respondent,  his  testi-  ! 
mony  contradicts   no   part  of  that  given  by  : 
Loring.     The  Court  are  not,  without  urgent 
necessity,   to   suppose  any  part   of  the  evi- 
dence  false.     It  is  their  duty  to  reconcile  the  I 
testimony  of  the  different  witnesses,  if  it  can  I 
be  done.     Upon  the  hypothesis  that  the  Re-  ' 
spondent  is  guilty  of  the  offence  imputed  to 
him,  all  the  testimony  is  capable  of  reconcil-  ; 
iation.     But  upon  the  supposi'ion  of  his  in- 
nocence, it  cannot  be  reconcile*!. 

The  accusation  in  the  seventh  article,  is 
proved  in  the  manner  and  form  therein  stat- 
ed. The  question  then  would  seem  to  be, 
does  it  contain  an  offenee  of  misconduct  or 
maladmini-.tration  in  office  sufficiently  char- 
ged. The  Respondent  is  accused  of  giving 
advice,  as  am  attorney,  to  a  guardian,  for  a 
pecuniary  reward  ;  and  afterwards,  of  allow- 
ing, as  judge  of  probate,  an  account  of  guar- 
dianship, in  which  the  sums  paid  him  for 
counsel  were  items  of  charge.  It  is  not 
known  that  there  was  any  statute  in  force  in 
this  Commonwealth,    at   the    time  of    this 


mitted  himself  to  be  consulted,  as  an  attor- 
ney, by  the  guardian,  he  could  not  but  fore- 
see, that  he  must,  hi   all  human  probabilitv, 
at  tiie  settlement  of  the  guardian's  account, 
be  called  upon,  as  judge,  to  decide  upon  the 
propriety   and    justice  of  his  own    charges 
This  was    voluntarily  putting  himself  in  a 
situation  to  act  as  judge  in  a  case  in  which 
he  had   an   interest.     It  is    the  duty  of  the 
judge  of  probate  iu  passing  upon  an  account 
exhibited  for  allowance,   to  inquire  into  the 
fitness,  propriety  and  justice  of  every  item. 
When  there  are  items  for  money  paid  him 
for  services  rendered  in    another  capacity,  it 
is  impossible,  in  the  nature  of  things,  for  him 
as  judge  of  probate,  to  say,  that  the  services 
were  unnecessary,   or  that  the  charges  were 
unreasonably   high.     The  guardhn   has  no 
motive  of  interest  to  object  to  the  allowance 
of  unreasonable  charges.     The  judge  is  sup- 
posed by  the  law,  to  be  the  real  protector   of 
the   ward's  interest.     But  if  he   can    make 
such  charges  as  an  attorney,  as  interesf-mav 
suggest,  and  afterwards,  under  the  same  im- 
pulse, allow  them  as  judge,  it  requires  no  un- 


transaction,  prohibiting  such  practices.  It 
was  an  offence,  if  any,  against  the  common 
law.  The  common  hiw  is  a  system  of  salu- 
tary rules,  pervading  free  states,  and  protec- 
ting the  sound  morality  of  the  whole  com- 
munity. Its  influence,  though  secret,  is 
powerful  and  benign.  It  is  the  source  of 
public  and  private  confidence  ;  the  guar- 
dian protector  of  general  justice,  and  the 
wholesome  preserver  of  the  good  order  and 
tranquillity  of  the   state.     Its  principles  are 


common  sagacity  to  see,  that  the  guardian 
will  also  look  a  little  to  his  private  interest, 
and  inasmuch  as  he  shall  have  been  liberal 
to  the  judg'i  at  the  expense  of  his  ward,  the 
judge  will  be  liberal  to  him  at  the  expense 
of  justice,  as  well  as  of  his  ward.  I  will  not 
spend  time  in  pursuing  the  inquiry  any  fur- 
ther. In  whatever  light  this  practise  is  con- 
sidered, it  leads  to  the  same  result.  It  is 
against  sound  morality  ;  consequently  a  vio- 
lation of  the  common  law  of  the  land. 

The  eighth,  ninth,  tenth  and  eleventh  ar- 
ticles contain  accusations  of  nearly  the 
same  character  as  the  seventh  ;  and  as  far  as 
|j  the  allegations  are  proved,  they  will  require 
the  same  decision  of  the  court.  The  evi- 
j;  dence  adduced  in  support  of  the  eighth  and 
[  eleventh  articles,  is  believed  to  be  sufficient 
i  to  warrant  a  conviction.  The  aocount,  in 
';'  the  hand  writing  of  the  Respondent,  pro- 
'■:  duGed  in  relation  to  the  eighth  article,  shew* 
that  the  S-  were  paid  tor  assistance.  The 
!'  charge  is  that  the  money  was  received  by 
the  Respondent  for  advice  and  assistance, 
!'  And,  although  tiie  witness  cannot  say  posi- 
tively for  what  service  it  was  paid,  yet  his 
;  testimony,  in  connection  with  the  account, 
I  shows  that  it  was  received  as  in  the  article 
"  of  accusation  is  alleged.     I    will  not   dwell 


recorded  in  the  understanding  of  every  think-  |,  upon  the  evidence  applicable  to  the  eleventh 


;  being  , 


and  they  cannot  be  misunder- 
stood. One  principle  of  this  system,  univer- 
sally recognized,  is,  that  no  person  shall  be 
judge  in  a  case  in  which  he  has  an  interest. 
Unless  it  were  so,  all  confidence  in  the  ad- 
miHistration  of  justice  would,  at  once,  be 
destroyed.  Now  let  us  examine  the  facts  in 
this  case,  and  see  whether  they  do  not  show 
a  practice,  which  is  pregnant  with  incalcula- 


article,  but  only  observe,  '.hat  it  appears  ful- 
ly to  support  the  charge.  The  evidence 
fails  of  making  out  any  offence  in  the  ninth 
and  tenth  articles. 

I  will  now  call  the  attention  of  the  Hon- 
orable Court  to  the  twelfth  article.  The 
matters  set  forth  in  this  article  are  abundant- 
ly pioved,  if  the  testimony  of  Alpheus 
Ware  is  to  be  credited.     And  what  is    there 


ble  mischief.     When  the  Respondent  per-   j  to  impair  the  credit  of  his  testimony?     For 
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aught  that  appears,  he  is  a  man  of  respecta- 
bility of  character.     His  manner  of  testify- 
ing evinces  no  want  of  intelligence  or   can- 
dor.    It  is  said,  there  is  a   conflict   in   some 
material  facts   between  his   testimony,   and 
that  contained  in  the   deposition   of  Nathan 
Grout.     I  do  not  so  understand  the  evidence. 
It  is  true    that   Ware  states   some    things 
which  Grout  does  not  ;    and   most  of  them, 
such  as  Grout  could   not  know.     In  all   the 
material    occurrences      happening    in    the 
presence  of  both  of  them,  there   is   a   most 
perfect  concurrencein  their  testimony.     But 
it  is  also  said  that  Ware  has  feelings   of  hos- 
tility towards  the  Respondent ;  and   that  he 
has  within  a  short  period   threatened  to  get 
him  indicted.     These   circumstances  being 
proved  are  to  have  all  the  weight   to   which 
they  are  entitled.     And  that  in  my   view   is 
very  little.     His  feelings  of  resentment  may 
have  been  excited  by  just  cause.     The  Res- 
pondent might  deserve  to  be  indicted.     The 
causes  of  ill  will  can  never  be  shown  to   in- 
validate one's  testimony.    The  effects  only 
can  be  listened  to.     The  evidence  resulting 
from   the    testimony   of    Ware   then   being 
unshaken  and  unimpaired,  the  accusation  in 
this  article  is  fully  made  out  in  proof.     Then 
what  is  it  ?     What  ollence  ?   1  will  describe 
it ;  and  the  court  may  give   it  a   name.     A 
judge  of  an  honorable   court   of  this  Com- 
monwealth, while  sitting   upon  the   seat   of 
justice,  stooped  to  listen  to  the  private  con- 
versation  of  persons    within    his   hearing  ; 
voluntarily  offered  his  advice  in  a  matter  in 
controversy  between  them  ;   afterwards   de- 
manded pay  for  it  ;  left  his  seat,  and  follow- 
ed one  of  the  parties  down  stairs,to  persuade 
him  to  pay  him  $5.     After  a  fruitless  effort 
to  obtain  payment  of  the   one,   he   induced 
the  othei  to  accompany  him   into   a   private 
room.     Here,   to  overcome   the   objections 
urged  against  the  payment,   he  fraudulently 
altered  an  account   which    had  been  settled 
and  sworn  to.     This  transaetion   shows  such 
prostration  of  dignity,  and  such  degradation 
of  character,  that  I  have  no  name  to  give  it. 
And  whatever  name  the  court  shall  please  to 
give  it,  one  thing  certainly  must  be  true,  that 
it  can  be  nothing  less  than  misconduct  and 
maladministration  in  office. 

It  is  doubtful  whether  the  charge  in  the 
thirteenth  article  is  sufficiently  proved.— 
The  material  allegations  in  the  fourteenth 
and  fifteenth  articles  are  proved  or  admitted. 
They  are  in  principle  no  way  distinguisha- 
ble from  the  seventh  ;  and  what  has  been 
said  in  relation  to  that,  will  apply  with  the 
same  force  to  these.  I  have  now,  Mr.  Pres- 
ident, in  discharging  the  duty  assigned  me, 
passed  the  several  articles  in  review  ;  pre- 
sented a  brief  summary  of  the  facts,  and 
stated  such  general  principles  of  law  as  I 
supposed  to  be  applicable  to  the  subject.  I 
have  purposely  omitted  many  things    which 


might  well  have  been  said  ;  I  shall  be  fol- 
lowed by  two  of  my  learned  associates,  who 
after  hearing  what  is  to  be  said  in  behalf  of 
the  Respondent,  will  examine  the  subject 
more  minutely,  and  supply  such  omissions 
as  I  have  made. 

Mr.  WEBSTER  said,  with  the  leave  of 
the  Court  and  the  Hon.  Managers,  he  would 
ask  a  single  question  of  one  of  the  witness- 
es. Leave  was  granted,  and  Dr.  Oliver 
Prescott  was  called  again  to  the  stand. 

Q.  by  Mr.  WEBSTER.  When  did  you 
first  know  of  the  Respondent's  being  retain- 
ed as  counsel  for  Mary  Trowbridge  ? 

A.  My  father  died  in  Nov.  1804.  Before 
that  I  knew  of  consultations  between  Lor- 
ing  and  the  Respondent.  I  recollect  the 
summer  before  my  father's  death  being  in 
the  Respondent's  office,  where  there  were 
two  rooms.  While  I  was  in  the  outer  room, 
Loring  came  from  the  inner,  in  company 
with  the  Respondent.  Loring  went  away, 
and  James  Prescott  then  said  Loring  wants 
me  to  act  about  the  division  of  the  Trow- 
bridge estate. 

The  Managers  objected  to  any  account  of 
the  conversation  rfs  given  by  the  Respondent, 
when   Loring    was   not   present  ;    and   the 
I  witness  was  dismissed. 

Mr.  SHAW.     I  beg  leave  to  cite  the  fol- 
lowing passage  from  1st  Coke's  Inst.  368.  b. 
"  Extortion,  in  his  proper  sense,  is   a   great 
misprision,   by  wresting,  or  unlawfully   tak- 
ing, by  any  officer,  by   colour  of  his   office, 
any  money,  or  valuable  thing,  of  or  from  any 
man,  either  that  is  not  due,  or  more  than  is 
due,  or  before  it  be  due."     Lord   Coke  then 
cites  the  statute  of  Westminster  1st,  Ch.  26. 
whereby  it  was  provided,  that   no  officer  of 
the  king  "  should  take  any  reward  for  doing 
of  his  office,  but  only  that   which   the   king 
alloweth  him,  upon  pain  that  he   shall   ren- 
|  der  double  to  the  party,  and  be   punished  at 
the  king's  pleasure.     And  this  was  the   an- 
cient common  law.  and    was   punishable  by 
fine  and  imprisonment  ;  but  the   statute  ad- 
ded'the  aforesaid  penalty."     He  then  states, 
that,  by  colour  of  later   statutes,  permitting 
fees  in  certain  cases,  the  king's  officers  did 
usually  offend  ;  although  (the  former  act  yet 
being  in  force,)  they  could  not  lawfully  take 
any  thing,  but  where  and  so  far  as  these  lat- 
er statutes  expressly  allowed  ;    and   he   re- 
fers to  the  case  of  Shurley  vs.  Packer  decid- 
ed in  the  13th  of  James,  and  the  statutes  of 
21  Hen.  8.  cap.  5,  and  19  Hen. 7.  cap.  8.     He 
then  concludes,  "  of  this   crime   it   is   said, 
that  it  is  no  other  than  robbery  ;  and  anoth- 
er saith.  that  it  is  more  odious  than  robbery  ; 
for  robbery  is  apparent,  and   hath    the   face 
of  a  crime  ;  but  extortion  puts  on  the  visure 
of  virtue,  for  expedition  of  justice,    and  the 
like;  and  it  is  ever    accompanied    with    the 
grievous  sin  of  perjury.     But  largely    extor- 
tion is  taken  for    any   oppression    by    extort 
pov.  er,  or  by  colour   or    pretence   of  right  ; 
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and  so  Littleton  taketh  it  in  this  place. — 
Extortio  is  derived  from  the  verb  extorqueo" 
&c. 

I  would  also  cite  from  4th  Coke's  Inst. 
536,  the  case  of  Neale  vs.  Rowse,  on  an  in- 
formation forextortion  upon  the  st.21  Hen. 8. 
"  The  point  in  question  upon  the  informa- 
tion was,  if  the  probate  be  not  written  upon 
the  testament  itself,  but  upon  the  transcript 
ingrossed,  whether  the  taking  of  a  fee  by 
the  defendant  for  the  ingrassing  were  with- 
in the  said  statute."  It  was  decided,  that 
such  a  fee  ought  not  to  be  exacted,  as  such 
a  construction  would  defeat  the  intent  of 
the  statute.  It  is  our  object  to  show,  that 
where  the  statute  has  annexed  a  fee  to  a 
general  duty,  it  is  not  for  the  officer  to  take 
several  fees,  for  different  parts  of  that  duty. 
And  I  further  beg  leave  to  cite  the  case  of 
the  King  vs.  Loggen  and  another,  I  Strange 
73.  "  Indictment  against  defendants  for 
extortion,  setting  forth  that  the  defendant,  Dr. 
Loggen,  being  Chancellor,  and  the  other  de- 
fendant register  of  the  bishop  of  Sarum, 
did  force  one  Thomas  Hollier,  exeeutor  of 
the  will  of  Mary  Alston,  to  prove  tlie  said 
will  in  the  said  bishop's  court,  ubi  they  bene 
sciebant  that  the  said  will  had  before  been 
proved  in  the  prerogative  court  of  Canter- 
bury, and  by  reason  thereof  they  extorsive 
exigebant  of  the  said  Thomas  Hollier  40  s. 
On  not  guilty  pleaded  there  was  a  verdict 
for  the  king  generally."  The  defendants 
moved  in  arrest  of  judgment.  "  It  was 
urged  for  Dr.  L.  that  in  this  case  he  acted 
as  a  judge  and  therefore  was  not  indictable 
for  an  errour  of  judgment.  Sed  per  Parker 
C.  J.  In  this  case  he  did  not  act  as  a 
judge  between  party  and  party  ;  but  was  on- 
ly to  determine  whether  he  should  have 
such  fees  or  not  ;  and  that  rule  extends  on- 
ly, to  judges  in  courts  of  record,  and  not  to 
ministerial  officers,  as  was  resolved  in  the 
case  of  Ashbv  vs.  White." 

Mr.  WEBSTER.  Does  the  learned  gen- 
tleman mean  to  contend  that  the  taking  of 
fees  in  this  case  was  not  an  official  act  ? 

Mr.  SHAW.  It  was  a  ministerial  and 
not  a  judicial  act.  Tlie  case  I  was  reading 
goes  on  to  say,  "  The  exceptions  to  the  in- 
dictment were  many.  1.  For  that  it  only 
alleged  that  the  defendants  bene'  sciebant 
that  the  will  had  been  proved  before,  &,c. 
whereas  they  should  have  shown  that  it  »ip- 
peared  judicially  before  then)."  This  ex- 
ception was  overruled.  3.  "For  that  the 
indictment  had  not  alleged  what  was  the  just 
fee  :  so  non  constat  that  the  defendants  were 
guilty  of  extortion.  Sed  per  lJcnker,  it  mat- 
ters not  whether  40s.  was  the  usual  fee  for 
probate,  since  in  this  case  the  defendants  had 
no  title  lo  any  fee  at  all,"  itc.  &ic. 

Mr.  DUTTQN.  To  the  point  that  extor- 
tion is  punishable  at  common  law,  1  refer 
the  Court  to  2  Rolle's  Rep.  263,  the  case  of 
Smith  v.  Mall. 


Mr.  HOAR.     In  introducing  our  remarks 
upon  the  facts,  and  the  law  which  must  sup- 
port the  present  impeachment,  if  it   is  sup- 
ported at  all,  the  Respondent  and  his  coun- 
sel feel  deeply   impresed   with   the   circum- 
stances under  which  he  is  called  here  to  an- 
swer,  and  occurrences  which    have    taken 
place  long  previous  to   his  trial.    We  hope 
that   these  circumstances  and  occurrences 
have  not  escaped  the  attention  of  this   Hon- 
orable Court.     It  is  a  matter  of  public  noto- 
riety, that  as  soon   as  these  articles  of  im- 
peachment, containing  two  or  three  charges 
at  least  of  a  very  gross  nature,  made  by  au- 
thority  of   the    House  of  Representatives, 
were  presented  to  this  Court,  they  were  pub- 
'•  lished   in  the    newspapers    throughout    the 
i  country,  and  read  and  commented  on  by  evr 
I  ery  person  in  the  community.     Perhaps  this 
I  is  not  improper.     It  is   perhaps  an  incident 
!  of  which  he  has  no  right  to  complain.     But 
I  it  must  tend  by  the  effect  produced  on  the 
j  public  mind — by  the  discussion  excited — the 
statements  brought  forward  in  relation  to  the 
case,    and  analagous   cases,  some   of  them 
having  colour  of  truth,  yet  capable  of  a  sat- 
isfactory   explanation,    and    others    totally 
groundless — the  publications  in  the  papers  of 
]  this  town,   going   of  course    throughout  the 
j  Commonwealth,  in  addition  to  the  weight  of 
;  authority   under    which    the    charges   were 
made,  to  produce  an  impression  almost  irret 
'  sistihle  by  evidence   or  by  argument.      [He 
;  reads  from  a  Boston  paper  of  Feb.  9th,   the 
I  following  paragraph,  Gopied  from  a  Worces- 
ter paper. 

Worcester,  feb  7.— We  understand  that  the 
expense  of  settling  an  estate  in  Middlesex  county, 
exceeds  by  four  ti/nes  the  amount  of  settling  an 
estate  ef  the  same  value  in  Worcester  county.] 

It  is  a  well  known  provision  of  the  bill  of 
rights — of  that  instrument  by  which  you  are 
empowered  to  judge,  and  our  client  is  re- 
quired to  answer,  that  tbe  party  accused  of 
any  offence  shall  have  the  "  right  to  meet 
the  witnesses  against  him,  face  to  face,"  that 
he  may  have  an  opportunity  of  explaining 
their  testimony  if  he  can,  and  of  hav- 
ing all  the  evidence  which  is  to  produce  an 
effect  against  him,  openly  exhibited  on  oath. 
Yet  in  relation  to  the  circumstances  alluded 
to,  what  is  the  fact  ?  Are  not  statements 
made  in  presence  of  the  judges,  ^have  they 
not  heard  conversations,  the  effect  of  which 
it  is  very  difficult  to  counteract  ?  In  a  court 
of  common  law,  if  a  juror  had  been  so  situ- 
ated it  would  be  a  sufficient  reason  for  his 
being  withdrawn.  I  need  not  argue  before 
this  Honorable  Court,  that  the  party  has  a 
right  to  be  judged  solely  on  the  evidence 
now  produced  on  oath.  It  will  be  admitted — 
there  is  no  queston  as  to  the  theory,  but  tiie 
difficulty  is  in  practice.  It  is  when  there  are 
small  chasms  in  the  evidence  to  be  filled  up 
j  — nh«n  the  proofs  of  a  corrupt  in'.entiop  ad- 
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initof  a  doubt, that  thesestories,these popular 
impressions  produce  an  efi*ect.  It  is  notorious 
that  judgments  have  been  rendered — verdicts 
have  been  given,  founded  on  illegal  evidence. 
I  make  these  remarks  confident  of  support 
from  intelligent  munis,  who  know  the  diffi- 
culty of  laying  their  previous  impressions 
out  of  the  case.  It  is  those  men  wbo  know 
little  why  they  draw  certain  conclusions, 
that  will  consider  these  circumstances  of  lit- 
tle consequence,  but  they  who  know  the  op- 
erations of  their  own  minds  and  are  in  the 
habit  of  enquiring  wby  it  is  that  they  come 
to  certain  results,  will  best  appreciate  these 
remarks,  and  will  feel  the  difficulties  of  the 
case.  The  Respondent  does  however  ap- , 
peal  with  confidence  to  each  member  of  this 
honorable  body,  to  examine  the  evidence  of 
each  charge  and  to  lay  out  of  it  every  thing 
that  is  net  legally  proved.  He  feels  satisfi- 
ed that  chasms  will  not  be  supplied,  nor  the 
judgment  influenced  by  out  of  door  ru- 
mours. If  it  is  possible  to  give  such  a  con- 
struction to  the  acts  of  the  Respondent,  as 
to  make  them  consistent  with  purity  and  up- 
rightness of  intention,  you  will  make  such 
construction,  and  he  will  be  entitled  to  ac- 
quittal. Suppose  that  any  member  of  the 
court,  taking  the  facts  as  proved,  should 
think  them  right,  and  within  the  limits 
of  law,  and  every  other  member  should 
think  them  wrong  ;  I  maintain  that  this  cir- 
cumstance would  show  that  the  Respondent 
is  entitled  to  acquittal  from  every  member  ; 
for  the  honorable  member  who  thinks  him 
correct,  must  be  either  incapable  of  judging, 
or  corrupt — or  it  is  a  case  in  which  honora- 
ble men  may  differ.  There  would  be  evi- 
dence to  the  Court,  furnished  from  their 
own  body,  that  it  is  a  case  in  which  judicious 
and  honest  men  may  mistake  the  law,  if  it 
is  a  mistake,  and  therefore  the  presumption 
of  a  corrupt  intention — the  proof  of  guilt 
would  fail. 

We  shall  agree  with  the  Managers  in  ma- 
ny of  the  general  principles  which  they  have 
laid  down — that  this  Senate  for  example  is  a 
court,  for  the  trial  of  all  cases  of  impeach- 
ment and  maladministration,  and  that  the 
terms  misconduct  and  maladministration  are 
more  extensive  than  almost  any  others.  It 
is  true  that  under  these  terms  are*  included 
several  crimes  which  have  been  enumerated, 
and  proof  of  either  would  be  sufficient  to 
remove  the  Respondent  from  office.  We 
maintain  however  that  some  crime  must  be 
alleged  and  proved,  and  that  it  must  be  of 
sufficient  magnitude  to  justify  a  removal 
from  office,  or  the  Respondent  must  be  ac- 
quitted. We  cannot  agree  that  the  articles 
are  to  be  taken  in  the  lump,  and  if  the  court 
thinks  on  the  whole  he  ought  to  be  removed, 
that  he  is  to  be  convicted.  If  so.  what  is 
the  value  of  the  provision  of  the  bill  of 
tights  cited  by  my  colle;i£iie.  by    which  no 


subject  is  bound  to  answer  for  any  crime  or 
offence  "  until  the  same  is  fully  and  plainly, 
substantially  and  formally  described  to  him." 
If  this  clause  authorizes  one  thing  to  be 
charged,  and  another  to  be  proved,  I  do  not 
know  what  the  words  mean — they  might  as 
well  be  out  of  the  constitution  as  in  it — they 
are  wholly  useless  in  practice.  It  has  been 
alleged  not  to  be  necessary  ta  set  forth  def- 
initely and  distinctly  any  crime  or  offence 
for  which  the  party  would  be  liable  to  pun- 
ishment. What  is  the  oath  that  this  Hon- 
orable Court  have  prescribed  to  themselves  ? 
It  is  that  they  shall  try  the  Respondent  "  ac- 
cording to  law."  What  law  *  The  oath 
means  nothing,  if  it  authorizes  you  to  judge 
him  according  to  what  on  the  whole  you 
think  right.  There  must  be  a  Law  impos- 
ing a  duty  on  the  Respondent — requiring 
the  performance  of  certain  acts,  or  en- 
joining on  him  to  avoid  certain  acts,  and  it 
must  be  shown  that  he  has  violated  that  law. 
Whether  it  be  a  requisition  of  the  statute  or 
the  common  law,  if  it  be  shown  that  he  has 
intentionally,  wilfully,  and  corruptly  violated 
it,  the  offence  is  clearly  and  fully  stated,  and 
the  charge  if  supported  by  proof  is  sufficient. 
But  unless  the  facts  to  be  proved  are  sub- 
stantially and  formally  alleged,  and  the 
proof  corresponds  with  the  allegations,  lie 
is  entitled  to  acquittal,  or  the  provision  of 
the  constitution  wh'ch  has  been  cited,  and 
every  principle  of  every  other  court  of  jus- 
tice will  be  disregarded  and  violated.  If  a 
different  course  may  be  adopted — if  it  may 
be  alleged  that  the  Respondent  has  been 
guilty  of  misconduct,  and  some  facts  stated 
j  which  the  majority  of  the  court  may  think 
wrong,  though  no  specific  violation  of  the 
'  law  is  pointed  out,  it  will  amount  to  an  ex 
I  post  facto  law,  adopted  by  a  single  branch 
of  the  Legislature.  But  I  do  not  fear  that 
absurdities  like  these  will  be  supported  by 
this  court.  I  believe  that  the  principles 
which  I  have  stated  are  perfectly  defensible, 
and  will  be  recognized  by  the  court.  If  the  ar- 
ticle itself,  taken  as  it  stands,  charges  no  crimp, 
that  alone  is  a  sufficient  ground  for  acquit- 
tal, and  if  a  crime  has  been  sufficiently  al- 
leged, and  the  proof  fails,  it  is  another 
ground  of  acquittal,  but  not  clearer  than  the 
first. 

I  will  now  ask  the  attention  of  the  Hon- 
orable Court,  for  a  short  time,  to  the  arti- 
cles separately,  in  their  order,  and  to  the 
facts  proved.  I  shall  also,  as  I  proceed, 
glance  slightly  at  the  principles  of  law  ap- 
plicable to  the  several  articles.  The  first  ar- 
ticle ajleges  that  the  Respondent  has  been 
guilty  of  misconduct  and  maladministration 
in  office-  in  attempting  to  hold  an  illegal 
court.  I  have  felt,  I  confess  a  degree  of  dis- 
appointment in  being  called  upon  to  make 
any  defence  at  all  to  this  charge.  It  may  be 
that  I  shall  be  disappointed  again — that  yoiu 
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Honours  may  think  this  charge  important. 
As  the  Managers  have  made  it  the  subject 
of  an  argument,  it  may  not  be  proper  to  pass 
it  over  without  remark,  though  my  own  im- 
pression is,  that  no  one  can  undertake  to 
support  the  position  of  a  wilful  and  corrupt 
violation  of  the  law  in  holding  these  courts, 
and  that  it  does  not  require  any  argument  to 
justify  the  course  that  has  been  pursued  by 
the  Respondent.  It  is  proved  and  admitted 
that  he  held  the  court  at  the  place  and  time 
mentioned,  and  that  the  day  mentioned  is 
not  a  day  named  in  the  statute  for  holding 
the  probate  courts  for  the  county  of  Middle- 
sex. I  will  call  the  attention  of  the  court  to 
the  statute  of  Mar.  7th,  1806,  which  has  been 
read  and  commented  on  by  the  Managers. 
Sec.  1.  enacts  that  the  court  of  probate  for 
the  county  of  Middlesex  shall  be  holden  at 
the  several  times  and  places  mentioned  ;  and 
Sec.  2.  enacts  among  other  things  'l'511 
"  when  it  shall  appear  to  him  [the  judge]  to 
be  for  the  general  benefit,  or  the  interest  of 
individuals,  he  shall  be,  and  is  hereby  fully 
authorized  and  empowered  to  appoint  sue-h 
other  times  or  places  for  holding  such 
courts  as  he  shall  deem  expedient,  by  giving 
public  notice  thereof,  or  notifying  all  con- 
cerned." I  do  not  know  any  language  to 
illustrate  this  statute,  if  it  does  not  mean 
that  when  a  party  applies,  and  the  judge 
shall  think  from  his  statement,  that  it  will 
be  for  his  interest,  and  that  of  all  concerned, 
fo  hold  a  special  court,  he  has  aright  to  hold 
such  court,  giving  the  notice  required  by  the 
law.  If  it  does  not  mean  this,  I  know  not 
what  it  does  mean.  The  Hon.  Managers 
say  that  the  law  has  not  been  complied  with 
because  the  register  did  not  attend,  and  was 
not  notified,  and  that  as  a  party  concerned, 
he  ought  to  have  been  notified.  This  is  a 
new  definition  of  the  word  parly,  and  if  the 
register  is  a  party,  I  suppose  the  judge  is  a 
party.  The  manifest  intention  of  the  statute 
was  that  all  persons  interested  in  the  estate 
should  be  notified.  If  this  was  done,  all  that 
is  required  was  done.  What  are  the  facts 
proved  ?  The  witness  for  the  government 
states,  not  only  that  the  widow  and  next  of 
kin  were  notified,  but  that  the  court  was 
holden  at  the  time  and  place  mentioned  at 
their  request,  and  that  they  attended.  As 
far  as  respects  this  point,  there  is  an  end  of 
the  question.  It  would  be  a  waste  of  time 
fo  argue  further  that  the  judge  is  always  enti- 
tled to  hold  a  special  court  when  all  concern- 
ed are  notified,  if  he  thinks  it  for  the  inter- 
est of  the  parties,  and  of  this  he  alone  is  to 
judge.  My  associates  will  probably  consid- 
er the  question  more  at  large,  whether  it  is 
necessary  for  the  register  to  be  preseDf,  to 
constitute  a  court.  I  will  merely  ask  if 
when  a  judge  of  the  supreme  court  pro- 
nounces a  judgment,  certifies  papers,  and 
ends  them  to  a  distant  county  to  be  record- 


89 

ed  he  is  violating  his  duty — if  when  the 
judge  dismisses  the  clerk  for  a  day  as  some- 
times happens,  what  is  there  adjudicated,  is 
done  coram  non  judice,  and  therefore  void. 
I  do  not  mean  to  go  into  this  subject,  but  I 
will  ask  the  attention  of  the  court  to  one  re- 
mark. It  was  admitted  by  one  at  least  of  the 
Managers,  when  we  were  endeavouring  to 
introduce  evidence  of  usage  in  other  coun- 
ties,  that  if  it  was  shown  that  there  had 
been  a  usage  in  the  same  county  it  was  ad- 
missible as  evidence.  It  happens  that  we 
have  evidence  of  the  practice  of  the  pre- 
ceding judge  of  holding  special  probate 
courts,  by  notifying  the  parties  concerned, 
and  without  the  presence  of  the  register. 
This  was  before  the  statute  that  expressly 
authorizes  the  practice,  and  yet  no  com- 
plaint was  ever  made.  Tlte  predecessor  of 
the  Respondent  held  the  office  almost  from 
the  revolution.  All  the  provisions  of  the  old 
statutes  are  affirmative.  They  have  no 
negative  clauses.  The  courts  shall  have  cer- 
tain fixed  days,  is  the  language  of  the  old  stat- 
utes, of  theconstitution,and  of  one  or  two  laws 
passed  sincetheadoption  of  the  constitution. 
If  the  understanding  of  the  constitution  were, 
that  there  should- he  courts  on  no  other  days, 
this  statute  is  unconstitutional  when  it  pro- 
vides that  there  may  be  other  days.  It 
would  be  remarkable  if  this  court  should  ad- 
judge that  to  be  a  wilful  violation  of  the 
law  and  of  the  constitution,  which  is  in  con- 
formity with  the  construction  which  this 
body,  sitting  as  a  legislature,  has  put  upon 
the  same  words  in  the  constitution,  ft  \i 
manifest  to  my  view  that  this  construction 
of  the  constitution  and  of  the  law  is  correct; 
although  there  may  be  arguments  which 
might  be  used  among  your  Honors,  sitting  is 
another  capacity,  in  favor  of  their  sitting  on- 
ly on  fixed  days,  and  at  certain  places  ;  but 
until  the  legislature  shall  provids  that  the 
courts  shall  be  exclusively  so  holden,  it  is  or 
the  last  importance  to  the  Respondent  that 
your  Honours  should  not  think  he  has  beer 
guilty  of  corrupt  and  wilful  misconduct, 
when  he  acted  according  to  the  expresj 
words  of  the  statute,  and  the  understanding 
of  every  person  who  shall  examine  it.  If 
his  construction  of  this  statute  is  not  only 
wrong  but  so  plainly  wrong  as  to  be  proof  of 
a  corrupt  intent,  there  is  an  end  of  the  de- 
fence. The  argument  of  the  managers  is  in 
that  case  undoubtedly  good  that  the  fees 
were  unlawfully  taken. 

There  is  another,  and  an  insulated  charge 
contained  in  this  article — that  the  Respon- 
dent refused  to  deliver  to  the  administrator' 
an  account  of  the  items  of  the  fees  paid  by 
him.  I  did  suppose  when  I  heard  the  evi-! 
dence  in  support  of  this  charge  that  the 
charge  would  be  relinquished,  anrl  we  should 
hear  no  more  about  it.  When  the  question 
was  asked  the  witness,  did  you   you  ask  tha 
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judge  to  give  you  a  specification  of  the 
items  he  said  that  he  did.  But  on  the  cross 
examination  when  (he  only  proper  question 
was  put  to  him,  will  you  state  what  was  the 
question  you  put  to  the  judge  ?  The  wit- 
ness answered,  "  I  cannot  say  whether  I 
asked  him  for  a  receipt,  or  for  a  voucher — I 
cannot  recollect.''  When  enquired  of  if  he 
asked  for  a  specification,  he  said  yes,  believ- 
ing undoubtedly  that  a  specification  of 
items  and  a  receipt  were  the  same  thing. — 
He  did  undoubtedly  ask  for  a  receipt  be- 
cause he  wanted  a  voucher  and  the  judge 
told  him  that  it  was  not  necessary,  for  the 
sum  paid  would  be  allowed  in  his  account 
without  it.  But  when  questioned  more  par- 
ticularly if  he  asked  for  a  specification  of 
items,  or  used  any  language  of  that  precise 
import,  he  cannot  say  that  he  did,  yet  the 
Managers  ask  you  to  say  on  your  oaths  that 
he  did,  and  to  depend  on  this  testimony  for 
the  proof  of  it.  I  fear  I  have  trespassed 
too  long  in  taking  so  much  time  on  tins 
charge.  The  remaining  charge  in  the  first 
article  is  that  the  Respondent  received  oth- 
er and  greater  fees  than  he  was  by  law  al- 
lowed to  receive.  We  state  first  that  there 
is  no  crime  charged  in  the  article  in  relation 
to  this  item — nothing  charged  in  such  terms 
that  the  Respondent  is  bound  by  law  to 
meet  it.  I  do  not  say  that  the  Managers  are 
holdcn  to  the  strict  technical  forms  of  an  in- 
dictment, but  if  there  be  any  rule,  it  is,  that 
whatever  is  necessary  to  be  proved,  must 
be  alleged.  Circumstances  which  are  mere 
matter  of  form  we  do  not  insist  on — but  we  do 
say,  that  in  this  and  in  all  the  oilier  articles, 
whatever  is  necessary  to  be  proved  is  neces- 
sary to  be  stated  in  the  impeachment.  As 
to  the  Managers  I  know  they  had  a  great 
difficulty  to  contend  with.  They  were  tin- 
ier the  same  embarrassments  that  the  Re- 
spondent's counsel  are — they  could  not  state 
vhat  the  legal  fees  were.  After  the  lumin- 
ous, statements  of  two  or  three  of  the  Man- 
igers,  if  the  court  have  understood  what 
:hey  consider  the  legal  fees  in  the  case,  they 
have  been  more  fortunate  than  i  have.  I 
have  listened  with  great  attention,  and  beg- 
ged for  an  explanation,  yet  remain  ignorant 
of  their  views  respecting  the  law.  Will 
you  convict  the  Respondent,  not  only  of 
having  broken  the  law,  but  of  having  wil- 
fully and  corruptly  disregarded  it,  when  no 
one  can  tell  what  the  law  is  ?  I  do  hold 
that  until  intelligent  and  learned  men  can 
sit  down  and  frame  articles  in  the  common 
form,  showing  what  the  legal  fees  are,  and 
in  what,  respects  the  law  has  been  departed 
from,  this  Honorable  Com  twill  not  condemn 
the  Respondent  for  having  wilfully  and  cor 
ruptlv  transgressed  this  law.  T  am  satisfied 
that  I  should  be  perfectly  safe  in  leaving 
this  question  here,  without  going  in'o  a 
more  minute  consideration    of  the   facts.— 


Suppose  th©  sums  paid  to  be  the  largest,  and 
the  services  rendeied  the  smallest,  if  these 
rules  be  observed  the  Respondent  is  perfect- 
ly safe.  But  he  chooses  to  show  not  only 
that  lie  is  legally  innocent,  but  that  he  has 
not  done  wrong  in  a  moral  point  of  view — 
he  wishes  to  guard  his  reputation  as  well  as 
his  office,  and  the  former  not  less  anxiously 
than  the  latter.  The  fee-bill  provides  for 
certain  services,  but  both  before  and  since 
the  passing  of  the  statute  certain  other  ser- 
vices equally  onerous,  have  been  imposed 
upon  the  judge,  for  which  no  fee  has  been 
by  law  provided.  F«r  a  letter  of  adminis- 
tiation,  administration  bond,  recording,  k.c. 
the  fee-bill  makes  a  provision.  No  one  has 
a  right  to  go  bcyend  this  positive  provision. 
The  statute  in  making  provision  for  certain 
services  does  not  say  that  the  judge  shall 
have  no  compensation  for  other  services. — 
There  having  been  other  services  rendered 
before  the  passing  of  this  statute,  and  fees 
having  been  received  for  them  before,  and 
nothing  said  of  those  services  in  the  fee-bill, 
the  fees  stand  precisely  on  the  same  footing 
as  they  did  before.  We  say  it  is  right, 
proper,  and  honest  to  take  for  these  services 
a  fair  and  equitable  compensation.  Fact., 
might  be  supposed  of  extravagant  fees  be- 
ing demanded  for  these  extraservices,  which 
would  show  corruption  in  the  judge.  But 
we  are  prepared  to  show  that  no  such  facts 
hive  been  proved  in  this  case.  The  Man- 
agers say  that  no  fees  can  be  taken  for  ser- 
vices not  named  in  the  fee-bill.  They 
stand  on  this  ground.  Let  us  examine  this 
doctrine.  We  will  take  any  of  these  cases. 
Take  for  example,  the  second  article  which 
relates  to  a  case  of  guardianship.  In  rela- 
tion to  guardians  to  minors  provision  is. 
made  by  the  statute  ;  but  before  the  statute 
was  passed,  there  was  a  process  for  granting 
guardianship  over  spendthrifts — forms  were 
to  be  gone  through — notice  Was  to  be  given  to 
the  selectmen— an  inquisition  was  to  be  tak- 
en— the  papers  are  generally  prepared  by 
the  judge  or  some  person  in  the  probate  of- 
fice— the  papers  required  by  the  statute  are 
numerous.  When  a  man  is  charged  with 
wanting  intellect  to  take  care  of  his  proper- 
ty or  with  being  so  idle  as  to  require  being 
put  under  guardianship,  and  deprived  ol 
some  of  the  rights  of  a  citizen,  an  investi- 
gation is  to  be  had  and  labour  performed. 
I  agree  with  the  Honorable  Managers  that 
there  is  a  jurisdiction  given  to  the  judge  of 
probate  that  is  exceedingly  important — 
there  is  none  which  has  a  more  important 
jurisdiction  except  that  which  goes  to  the 
life  of  (he  individual — it  has  the  power  of 
declaring  a  man  so  far  degraded  and  debas- 
ed as  to  require  that  the  power  shall  be  ta- 
ken  from  him  of  managing  his  own  estate. 
Now  it  is  difficult  to  suppose  any  reason- 
why    v.hcn  the  Legislature  have    provided. 


TRIAL  OF  JL'DGE  PRESCOIT 


91 


that  for  certain  services  certain  fees  shall  be 
taken,  and  have  required  that  certain  other 
services  of  this   important  nature  shall    be 
performed  for  which  no  fee  is  provided,  it  is 
not  lawful  to  take  a   fee    for  the   service   so 
required,  bearing  a   proportion   to   the   fees 
which  are  provided.     But  it  is   said   that  no 
fees  are  to  be  taken  except  those   enumerat- 
ed in  the  fee-bill.     Is  the  law  so  ?    or   is   it 
so  clearly  so  that  having  taken  such    fees   is 
evidence  of  corruption  ?     The   question  to 
be  decided  by  this  court   is   whether   taking 
these  fees  is  evidence  of  corruption,  though 
we  do  not  quit  the  ground  thai  the  taking  of 
them  is  strictly  legal.     If  the  taking  of  such 
fees  is  prohibited  to   this   Respondent,    it  is 
prohibited  to  all   the   officers  mentioned    in 
this  statute.     Let  me  ask  your   attention   to 
some  other  officers.  Justices  of  the  peace  for 
example  are  entitled    to   receive  seventeen 
cents  for   the   acknowledgment  of  a   deed. 
Suppose  a  person  who  is  confined  by  sickness 
has  occasion  to  make   an   acknowledgment 
of  a  deed,  and  a  magistrate  is  sent  for  to  a 
distance  of  five  or  ten  miles,  and  he  takes  a 
reasonable  compensation  for  his  time  and  la- 
bour.    There  is  nothing   in  the   fee-bill   to 
authorize   such    compensation,   and   by  the 
doctrine  set  up,  if  he  takes  it,  he    not  only 
takes  what  he  has  no  right  to  take,  but  does 
an   act   which  proves  him  corrupt  and  sub- 
jects him  to  impeachment  and  removal  fiom 
office.     If  I  thought  this  corruption,  I  should 
be  afraid  to  say  it.     I  should  be   afraid  that 
many  of  those  whom  I  very   much    respect 
would  think  I  was  using  language  very    un- 
suitable if  I  were  to  tell  them  that  in   eveiy 
instance   in    which   they   had  taken  fees  of 
this   description,   they    had   been   guilty  of 
wilful  and  corrupt  misconduct,   and    malad- 
ministration in  office.     \   can   hardly    bring 
my  mind  lo  argue  on  this  subject.     Suppose 
the  case  in  which  parties  agree  that  a  depo- 
sition shall  be  taken  by  a  certain  magistrate 
— he  is  required  to  go  a  distance  of  5  or  10 
miles  to  meet  the  deponent.     It  is  the   duty 
of  the  magistrate  to   go  and    perform   the 
service,  and  it  is  no  violation  of  moral   right 
to  take  a  fair   and   equitable  compensation. 
I  appeal  to  your  Honors  knowledge  of  com- 
mon transactions,  whether  this  is   not  often 
done,  and  to  your  common  sense   whether  it 
is  not  right.     Take  the  case  of  a  sheriff,  in- 
to whose  hands  a  writ  is  put   requiring   him 
to  attach  goods  in  a  store.     He  is  put  to  ex- 
pense in  removing  the   goods,   and   on   the 
writ  the  expenses  are  charged  as  fees.     No 
provision  is  made  for  this  in   the    fee-bill. — 
Yet    gentlemen     say    that     though    seme- 
times    sheriffs   render  services    for    a   very 
small  compensation,  yet  for  others  they  get  a 
good  compensation,  and   on  the  whole  thev 
choose  to   take   the  office.     But   charges  of 
tiiis  description  are    every    day   made   and 
sanctioned   by  the  courts.    It   is   the  settled 


practice  of  our  courts,  and  every  lawyer 
knows  it  and  conforms  to  it.  Mr.  President, 
is  corruption  universal  in  this  Common- 
wealth ?  Have  we  no  such  thing  as  purity  in 
the  administration  of  cur  laws  ?  If  it  be  true 
that  taking  fees  not  provided  for  in  the  fee- 
bill  furnishes  evidence  of  corruption,  if  the 
Managers  are  right  in  their  position,  it  will 
bring  us  to  a  conclusion  not  very  palatable 
ts  the  magistrates  in  this  State.  Yet  this  is 
the  principle  on  which  my  client  is  to  be 
convicted.  I  cannot  but  be  confident  that 
tiie  point  urged  by  the  Managers  is  one 
which  will  no(  be  received  with  approbation 
by  any  member  of  the  Court.  I  maintain 
not  merely  that  it  is  not  evidence  of  corrup- 
tion, but  that  it  is  strictly  legal  and  right,  to 
take  a  fair  and  reasonable  compensation,  ex- 
cept in  the  case  wnere  the  compensation  is 
provided  in  the  statute.  Where  provision  is 
made,  to  exceed  the  fee  provided  is  undoubt- 
edly punishable.  The  register  for  the  coun- 
ty of  Middlesex  when  on  the  stand  said  that 
he  could  not  distinguish,  in  the  items  which 
make  the  charge  of  three  dollars  and  fifty 
cents  for  granting  administration,  those 
which  are  allowed  by  the  law,  from  those 
which  are  not.  He  found  the  practice  in  the 
office  when  he  came  into  it,  of  charging  that 
sum.  Neither  the  witness  nor  his  predeces- 
sor in  office  are  in  fault  for  this.  It  is  the 
fault  of  the  law,  and  when  your  Honours  in 
another  capacity  will  render  the  law  more 
clear,  there  will  be  reason,  not  only  for  my 
client,  but  for  the  county,  to  rejoice. 

But  it  will  be  argued  that  there  is  a  usage 
in  Middlesex,  to  take  for  granting  adminis- 
tration, not  five  dollars  and  fifty  eight  cents, 
which  the  Respondent  is  charged  in  this  ar- 
ticle with  taking,  but  three  dollars  and  sixty 
cents.     The  Respondent  and  his  counsel  de- 
signed to  show  what  was  the  usage  in  other 
counties.     This  purpose  was  resisted  by  the 
Managers,  and  successfully.     The  Respond- 
ent was  not  permitted  to   show    as  he  might 
have  done,  that   in   all  the  counties  of  the 
Commonwealth  the  same  course  was  pursu- 
ed— not  that  precisely  the  same  papers  were  v 
used  or  the  same   amount  of  fees  charged, 
hut  that  in    some    counties  a   considerably 
larger  sum  is  taken,  and  in  others  a  consid- 
erably less.     The  Managers   having  proved 
the  usage  in    Middlesex,  furnishing  the  only 
pretext  for  criminality,  opposed  the  proof  of 
usage  in  other  counties  by  way   of  defence. 
One  or  two  of  the  Managers  admitted,  that 
if  a  usage   in    Middlesex  under  any    other 
judge,  similar  to  that  adopted  by  the  Res- 
pondent, could  be  proved,  it  might  furnish  a 
presumption  to  rebut  the  supposition  of  cor- 
ruption.    In  consequence  of  this  intimation 
we  produced   the  testimony  of  Dr.  Prescott 
to  prove  a  similar  practice  under  the  admin- 
istration of  his  father,   the  preceding  judge 
of  probate,  of  holding  special  courts,  and  of 
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charging  something  extra  for  the  extra  ser- 
vices. This  evidence  of  usage  does  not 
seem  to  be  mora  satisfactory  to  the  Manag- 
ers than  the  usage  of  other  courts.  No  per- 
son ever  suspected  the  late  judge  of  probate 
of  being  a  dishonest  man.  If  there  was 
ever  a  person  in  that  county  who  went  off 
the  stage  with  the  reputation  of  incorrupti- 
ble integrity,  and  with  the  public  gratitude, 
it  was  he.  Yet  his  successor  in  office  is 
charged  with  acting  corruptly  for  following 
precisely  the  same  course  of  practice  which 
he  adopted. 

If  the  ground  that  any  excess  above  what 
is  allowed  in  the  fee-bill  is  a  violation  of  the 
law,  is  abandoned,  the  course  of  the  Manag- 
ers must  be  to  contend  that  the  excess  above 
that  sum  is  so  great  as  to  show  that  the  Re- 
spondent acted  with  a  corrupt  intent.  The 
question  to  be  tried  is  not  whether  he  took 
more  than  a  reasonable  compensation,  but 
whether  he  took  such  an  excess  as  to  prove 
a  corrupt  intent.  In  this  case  he  took  as  a 
fee  for  all  the  services  in  granting  adminis- 
tratien,  five  dollars  and  sixty  eight  cents — 
not  two  dollars  more  than  they  maintain 
would  have  been  the  proper  sum.  Before 
condemning  him  for  this  extra  eharge  of 
fees,  it  is  proper  to  consider  the  extra  trouble 
to  which  he  was  subjected.  He  was  oblig- 
ed not  only  to  leave  his  ordinary  business, 
and  to  perforin  the  labour  usually  perform- 
ed by  the  Register,  but  to  prepare  duplicate 
papers,  that  the  proceedings  might  be  duly 
recorded.  It  is  said  that  this  was  an  unnec- 
essary labour,  because  the  original  papers 
might  be  retained  until  they  were  recorded. 
To  what  beneficial  purpose  would  the  ad- 
ministration be  granted,  and  the  papers 
made  at  a  special  court,  if  they  were  to  be 
retained  in  the  possession  of  the  judge  until 
the  next  stated  probate  court,  or  until  they 
could  be  recorded  ?  The  practice  of  mak- 
ing an  extra  charge  for  the  extra  trouble  of 
transacting  business  at  these  special  probate 
courts  has  not  only  been  proved  to  be  con- 
formable with  the  usage  of  the  county  un- 
der the  administration  of  the  preceding 
judge,  but  if  it  is  fully  examined,  I  am  sat- 
isfied that  it  will  be  proved  to  be  right  and 
reasonable.  Or  at  least  I  may  ask,  if  it  is 
not  right,  is  it  so  glaringly  wrong  as  to  fur- 
nish evidence  of  wilful  and  corrupt  miscon- 
duct ?  The  sum  taken  for  extra  trouble 
was  one  dollar  and  ninety  eight  cents.  It 
was  a  very  moderate  compensation  for  the 
trouble,  and  it  has  been  proved  that  it  was 
the  practice  of  the  Respondent  to  avoid 
holding  such  courts  as  much  as  possible, 
and  to  require  suitors  to  go  to  the  regular 
probate  courts,  notwithstanding  the  extra 
compensation  which  he  demanded  when  he 
held  such  courts.  At  the  five  other  special 
courts,  stated  in  the  other  articles  to  have 
been  holden,  the  excess  beyond  the  common 


fees  for  extra  trouble,  is  in  no  instance 
greater,  if  so  great  as  in  the  first.  But  if 
the  receipt  of  five  dollars  fifty  eight  cents, 
for  granting  administration,  under  the  cir- 
cumstances stated  in  the  first  article,  be  evi- 
dence of  a  corrupt  intent,  your  Honors  have 
it,  and  may  have  it  in  abundance.  It  is  a 
course  which  the  Respondent  has  uniform- 
ly pursued,  and  will  continue  t»  pursue,  un- 
til he  learns   that  it  is  wrong. 

The  usual  hour  of  adjournment  ltaving 
arrived,  on  motion  of  Mr.  Pickman  it  was 
ordered  that  when  the  Court  adjourn,  it  ad- 
journ to  Monday  at  10  o'clock. 


On  motion  of  Mr. 
adjourned. 


Varnum,   the    Senate 


IN  SENATE. 

MONDAY,  APRIL  23. 

COURT  OF  IMPEACHMENT. 

Mr.  Hunnewell  on  the  part  of  the  Senate, 
and  Mr.  J.  Russell  on  the  part  of  the  House 
of  Representatives,  delivered  ihe  usual  mes- 
sages between  the  two  Houses. 

The  Court  was  opened  at  10  minutes  past 
10  o'clock. 

Mr.  HOAR  proceeded   in  his  argument  : 

Mr.  President,  I  should  be  ungrateful  for 
the  indulgence  shown  me  by  this  honorable 
Court  on  Saturday,  if  I  did  not  endeavour 
to  occupy  as  little  time  as  is  consistent  with 
the  duty  I  owe  to  my  client.  The  Court 
will  however  recollect  that  here  are  fifteen 
trials  in  one,  and  it  will  be  impossible  for 
me,  without  neglecting  some  of  them,  to  be 
as  concise  as  I  should  desire,  both  on  mv 
own  account  and  out  of  regard  to  this  hon- 
orable Court. 

In  the  second  article,  to  which  I  now  call 
your  Honors'  attention,  the  Respondent  is 
charged  with  having  granted  on  the  20th 
day  of  June,  1818,  at  his  office  in  Groton, 
and  not  at  any  probate  court,  letters  of  guar- 
dianship over  three  persons,  one  of  them  a 
spendthrift  and  the  two  others,  non  compotes 
mentis,  and  with  having  taken  other  and 
greater  fees  than  are  by  law  allowed  there- 
for, viz.  S32,10.  With  regard  to  that  part 
of  the  charge  which  relates  to  holding  spe- 
cial courts,  I  have  already  observed,  that  the 
principles  applicable  to  the  first  article  will 
apply  to  the  four  succeeding  articles.  I  have 
submitted  all  my  temarks  on  that  subject.  I 
said  then,  that  I  should  not  attempt  to  an- 
swer to  all  points  raised  by  the  Hon.  Manag- 
ers, except  in  a  general  manner,  and  that  I 
should  leave  the  rest  for  my  Hon.  Colleagues 
who  are  to  follow  me.  It  is  urged  by  the 
Hon.  Managers  that  if  the  court  be  illegal, 
taking  any  fee,  even  a  single  cent,  is  illegal. 
It  is  true,  if  holding  the  court  was  illegal, 
and  so  plainly  illegal  as  to  show  a  corrupt 
misconstruction  of  the  law,  taking  any  fee 
i  whatever  was   ii'egal  and  corrupt.     But  we 
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say  it  is  necessary  that  the  Respondent 
should  be  charged  with  a  specific  offence, 
that  is,  it  must  be  stated  (for  it  must  be  prov- 
ed,) that  the  law  allows  a  certain  sum,  and 
that  the  Respondent  has  taken  a  certain 
other  sum,  more  than  the  law  allows.  It  is 
not  so  stated  in  these  articles,  and  could 
not  be  ;  for  the  fee-bill  provides  no  compen- 
sation for  issuing  letters  of  guardianship, 
while  another  statute  imposes  it  as  a  duty  on 
the  Respondent  to  grant  them.  The  first 
point  of  the  Hon.  Managers  is,  that  although 
he  is  bound  to  perform  the  service,  yet  he 
has  no  right  to  charge  a  fee,  for  that  the  law 
intended  that  he  should  perform  some  servi- 
ces without  any  compensation.  I  should 
like  to  know  the  reason  on  which  such  a  law 
is  grounded.  I  mentioned  some  cases  on 
Saturday,  in  which  services  are  to  be  per- 
formed, but  no  compensation  is  provided  by 
the  statute.  In  regard  to  one  case  which  I 
then  mentioned,  that  of  justices  of  the  peace 
travelling  to  take  depositions,  I  find  provis- 
ion is  made  for  their  compensation.  I 
might  mention  several  cases,  however, 
where  no  provision  is  made  for  the  compen- 
sation of  services  required  to  be  performed  ; 
such  arc  some  of  tin;  services  of  Justices  of 
the  quorum,  in  relation  to  the  liberation  of 
poor  debtors  from  prison  ;  yet  these  services 
have  been  constantly  performed,  and  fees 
have  been  as  constantly  received  for  them. 
Not  only  do  officers  construe  the  fee-bill  in 
the  same  manner  as  the  Respondent  has 
done,  but  as  I  observed,  there  are  numerous 
instances  in  which  the  Supreme  Court  al- 
low a  compensation  to  officers  for  services 
not  provided  for  in  the  fee-bill.  In  cases 
where  it  was  intended  that  fees  should  not 
he  taken,  the  Legislature  have  said  so. — 
Now  all  provision  for  the  fees  of  the  judge 
of  probate  being  positive,  that  is,  that  cer- 
tain fees  shall  be  allowed  in  certain  cases, 
how  is  it  that  this  strained  construction 
should  be  contended  for  ?  I  cannot  per- 
ceive the  force  of  the  reasoning.  Just 
glancing  at  the  fee-bill,  I  observe  the  follow- 
ing prohibition  in  the  part  respecting  the 
register's  fees;— "  And  no  fee  shall  be  de- 
manded by  the  register  of  probate,  tor  tak- 
ing from  the  files  in  his  office,  or  transport- 
ing to  the  place  of  the  sitting  of  the  probate 
court,  such  papers  as  are  necessary  in  the 
settlement  of  any  estate  or  account  in  the 
said  Court."  Now  if  a  similar  provision 
that  the  register  should  take  stated  fees  for 
stated  services  excluded  his  right  to  take  any 
fees  for  other  services  wot  stated  ;  if  thiscon- 
tained  by  its  own  vigor  enough  to  subject  the 
register  to  impeachment  for  taking  such  fees  ; 
then  I  would  ask,  what  was  the  necessity 
for  this  express  prohibitory  clause  ?  So  un- 
der the  allowance  to  parties  and  witnesses 
there  are  prohibitory  clauses  ; — "  no  allow- 
ance shall  be  made  for  travel,  to  or  from  the 
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clerk's  office  to  take  out  a  writ,"  &c.  "  no 
plaintiff"  shall  be  allowed  for  more  than 
three  day's  attendance,  when  the  defendant 
is  defaulted,  unless"  &c.  Thus  in  cases 
where  it  was  very  likely  that  improper  fees 
might  be  taken,  the  Legislature  have  pro- 
hibited it  expressly.  How  natural  is  it  to 
suppose  that  in  tire  same  statute,  it  would  al- 
so haa-e  made  prohibitions  as  to  the  sub- 
ject of  these  articles,  if  it  intended  that  no 
charge  should  be  made,  but  for  the  services 
there  named  ?  It  cannot  be  that  the  Hon. 
Court  will  draw  the  conclusion  that  my  cli- 
ent, in  giving  the  same  construction  to  this 
statute  as  others  have  done,  has  been  guil- 
ty of  misconduct  and  maladministration  in 
office.  It  cannot  be  that  they  will  say  the 
statute  is  so  clear,  as  to  prove  that  he  has 
not  only  charged  illegal  fees,  but  that  he  has 
done  it  so  wilfully  as  to  make  his  heart  cor- 
rupt. One  of  the  Hon.  Managers  seemed 
to  imply  that  the  Respondent  might  by  anal- 
ogy have  taken  some  fees  ;  that  for  graining 
letters  of  guardianship  over  spendthrifts  or 
persons  non  compotes  mentis,  he  might  take 
fees  equal  to  those  allowed  in  the  analogous 
case  of  appointing  guardians  over  minors. 
This  is  a  virtual  abandonment  of  their  whole- 
ground,  in  relation  to  the  five  first  articles. 
There  is  no  correct  principle  by  which  the 
Respondent  can  be  held  to  have  violated 
any  law  in  receiving  the  fees  which  he  did. 
The  Hon.  Manager  said  it  may  be  that  by 
analogy  he  might  have  taken  some  fees,  but 
that  he  has  fa>-  exceeded  what  the  analogy 
would  justify.  I  do  not  understand  analogy 
in  any  other  manner,  except  that  for  likg 
services  the  Respondent  should  charge  like 
compensation.  Now  compare  the  process 
of  appointing  a  guardian  over  a  spendthrift 
or  person  non  compos  mentis,  with  that  of 
appointing  a  guardian  over  a  minor  ;  com- 
pare the  papers  and  the  services  in  each  case, 
and  then  see  what  becomes  of  the  Hon. 
ManagerVconclusion  from  analogy.  The 
labour  in  the  one  case  and  in  the  other  is  as 
ten  to  one  at  least.  A  minor  either  presents 
evidence  of  preference  of  one  person  to  be 
appointed  guardian,  or  he  designates  the 
guardian,  and  the  letter  of  guaidianship  is 
granted.  There  is  no  disgrace,  no  stigma 
affixed  to  a  minor  in  being  put  under  a  guar- 
dian. It  is  not  so  with  a  spendthrift.  There 
is  every  reason  why  the  judge  of  probate 
should  receive  compensation  for  granting 
letters  of  guardianship  over  spendthrifts.  It 
is  one  of  the  most  laborious  and  most  ardu- 
ous duties  which  he  has  to  perform.  Nu- 
merous papers  are  required.  He  must  issue 
a  warrant  for  an  inquisition;  upon  this  there 
must  be  a  return  ;  then  follows  a  strict  inves- 
tigation into  the  facts  ;  and  all  this  before 
the  letter  of  guardianship  is  granted  ;  so  that 
lam  far  from  exceeding  the  hounds  of  truth 
in  savins  that  the  comparative  labour  in  the 
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two  cases  is  more  than  ten  to  one.  In  our 
common  law  courts  a  minor  who  becomes  a 
party  to  an  action  has  a  guardian  appointed 
by  the  Court  to  defend  or  prosecute  his 
right.  His  counsel  is  named,  or  any  other 
person  on  the  spot  who  happens  to  be  will- 
ing and  able  to  undertake  the  charge.  It  is 
a  business  which  does  not  occupy  twe  min- 
utes. And  it  is  much  the  same  with  the  ap- 
pointment of  guardians  to  minors  in  the 
probate  court. 

Now  what  are  the  facts  proved  in  this 
case  ?  For  the  proof  seems  to  be  as  insuffi- 
cient as  the  allegation.  No  letter  of  guar- 
dianship is  produced,  or  any  other  paper 
necessary  in  the  case;  but  the  witness  states, 
that  he  did  apply  to  the  Respondent  some- 
time in  the  month  of  May  or  June,  that  he  I 
informed  him  that  a  legacy  had  been  left  by  I 
her  father  to  John  F.  Shepherd's  wife — that  | 
this  Shepherd  and  his  two  sons  were  lead-  I 
ing  irregular  lives,  and  squandering  the  es- 
tate— that  he  then  asked  the  Resp  ndent 
what  was  to  be  done — that  he  considered 
the  case  and  advised  the  appointment  of  a 
guardian,  and  that  in  pursuance  of  this  ad- 
vice  a  guardian  was  afterwards  appointed  to  , 
each  of  these  persons.  That  as  for  the  sum; 
paid  he  took  no  receipt,  and  cannot  say 
whether  it  was  twenty-nine  dollars  or  thirty- ! 
two.  What  were  the  particular  items  of  the 
sum  which  he  paid  he  cannot  or  does  not  dis- 
tinctly say  ;  but  he  knows  that  he  paid  for 
all  the  guardianship  papers  at  once.  Now 
the  two  witnesses  who  were  called  on  the 
part  of  the  Respondent  are  much  more  full 
in  their  testimony  on  this  transaction  than 
Mr.  Parker.  They  state  expressly,  that  the 
application  was  for  professional  advice  as  to 
the  construction  of  the  will  under  which  the 
legacy  in  question  arose;  and  Mr.  Parker 
on  reflection  thought  he  might  have  asked 
for  professional  advice.  They  weie  anx- 
ious to  know  how  the  legacy  was  to  be  ol.- 
tained  fiom  the  trustee  ;  and  when  obtained 
how  it  was  to  be  applied.  On  both  these 
points  their  inquiries  were  numerous  and 
minute.  Now  then  let  us  again  advert  to 
the  testimony  on  the  part  of  the  Common- 
wealth. Mr.  Fiske  states  thai  the  usual  fee, 
at  an  ordinary  probate  court,  for  each  of 
these  cases  of  guardianship,  of  which  there 
were  three,  would  have  been  $0,60,  includ- 
ing the  warrant  of  inquisition,  and  all  the 
other  usual  papers.  Suppose  the  sum  actu 
•illy  received  by  the  Respondent  in  this  case 
had  been  $100 — I  ask  the  attention  of  the 
Hon.  Court  to  the  principle.  Tiie  proof 
nirut  bo  in  support  of  some  specific  allega- 
tion ;  it  must  be  that  such  a  sum  was  taken 
for  the  services  enumerated  in  the  article. — 
Otherwise  it  might  only  shew  that  the  Res- 
pondent had  taken  extravagant  fees  as  coun- 
sel, and  that  would  not  bt  a  crime  for  which 
he  is  to  be  punished  by  this    Hon,    Court.— 
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But  the  Respondent  wishes  to  defend  his 
conduct  in  a  moral  point  of  view,  and  there- 
fore I  would  go  into  the  consideration  of  the 
facts.  According  to  the  evidence  then  on 
the  part  of  the  Commonwealth,  the  usual 
fee  at  an  ordinary  Court  for  these  three  let- 
ters of  guardianship  would  have  been  $19,80. 
But  this  was  at  a  special  Court,  when  no  reg- 
ister was  present.  It  was  necessary  there- 
fore, or  at  least  in  such  cases  it  is  usual,  to 
take  a  duplicate  copy  of  the  papers  in  order 
that  they  may  be  recorded.  The  Respon- 
dent was  oblged  either  to  act  as  register 
himself,  or  to  procure  a  substitute.  Now  if 
two,  three,  or  four  dollars  were  paid  for  this 
extra  writing  it  would  leave  but  five  or  six 
dollars  of  the  whole  excess  for  counsel  fees, 
:ind  Mr.  Parker  states  that  three  or  four  dol- 
lars were  paid  to  an  assistant  for  extra  writ- 
ing, and  whether  this  was  part  of  the  $£9  or 
not,  he  does  not  know.  We  have  a  right  to 
assume  that  it  was.  At  any  rate  the  wit- 
ness would  not  have  been  very  likely  to  for- 
get it,  if  he  had  paid  three  dollars  more 
than  the  twenty-nine.  Unless  it  is  improp- 
er then  for  a  judge  of  Probate  to  act  as  conn 
sel  in  any  case,  the  Respondent  has  done 
nothing  improper  in  this.  Your  Honors 
know  that  some  of  the  most  respectable  men 
in  this  Commonwealth,  sonic  of  its  most 
distinguished  citizens,  have  been  judges  of 
probate,  and  have  still  continued  their  pro 
fessional  practice,  and  given  advice  to  every 
person  who  applied  for  it.  I  never  heard 
that  their  reputation  suffered  for  so  doing. 
There  is  no  reason  why  it  should  ;  for  they 
had  as  good  a  right  to  give  such  advice,  as 
to  advise  them  how  to  cultivate  their  farms. 
The  Respondent  has  done  no  more  than 
they  have  done  ;  and  it  is  impossible  that 
this  case  should  in  any  way  concern  his  of- 
ficial conduct. 

I  am  not  aware  that  there  is  any  thing 
charged  in  the  third  article,  which  varies  it 
materially  in  principle  from  the  first.  As  to 
the  question  of  the  illegality  of  the  Court 
the  facts  are  precisely  as  they  were  before. 
It  is  proved,  that  the  Court  was  holden  on  a 
day  not  fixed  by  the  statute.  If  it  was  il- 
legal therefore  in  the  first  instance  it  was  in 
ihis  also  ;  and  if  on  the  contrary  it  was  le- 
gal ir:  the  one  case,  it  was  so  in  the  other. 
It  is  proved  that  in  this  case  also  a  letter  of 
administration  was  granted,  and  the  same 
sum  taken  for  it  within  a  few  cents  as  in  the 
first  case.  Nothing  can  be  said  on  this 
point  deserving  any  attention  which  has  not 
been  already  said  on  the  same  point  in  the. 
first  article.  As  to  the  services  rendered  at 
the  second  probate  court,  the  testimony  is 
that  the  administrator  had  called  frequently 
on  the  judge  for  advice,  and  had  taken  di- 
rections how  all  the  business  should  be  got 
through  in  one  day,  in  order  to  avoid  the  at- 
tendance of  witnesses.     On  looking   at  the; 
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papers  we  And  that  there  were  many  credit- 
ors of  the  estate  ;  that  the  whole  business  of 
settlement  was  transacted  at  this  one  court  ; 
and  that  the  fees  chaiged  are  in  about  the 
same  proportion  to  the  services  rendered  as 
in  the  other  cases. 

In  the  fourth  article  it  is  stated,  that  a  let- 
ter of  administration  on  the  estate  of  Sime- 
on Brown  was  granted  to  Joseph  Butterfield, 
at  an  illegal  court,  for  which  was   taken  the 
illegal  sum  of  six  dollars.     It  is  proved  that 
such  a  letter  was  issued  utthe  time  mention- 
ed, that  it  was  at  a  court  holden  on   a   day 
not  named  in  the  statute,  and  also  that   the   i 
sum  of  six  dollars  was  paid  at  that  time    by  j| 
Butterfield  to  the  judge.     But  for  what   was 
it  paid  ?     Does  it  appear  that  it  was  paid  as  I 
the  article  charges  ?     Why  the  order  of  no- 1 
tice  should  have  been  mentioned  at  all  in  the 
article,  upon  tiie  prinoiples    of   the    Hon. 
Gentlemen  who  framed  it,  I  do   not  see  ;  as 
it  is  not  among  the  services  provided  for  by 
statute.     But  this,  and  all  the   other   papers  j 
which  hare  been  enumerated  in   relation  to 
the  first  article,  were  included  in  this.     The 
witness  farther  states,  that   he  detained  the 
Respondent   on   his   business    two  or  three  j 
hours  ;  that  he   consulted    him  concerning 
certain  property  in  the  State  of  New-York; 
that  he  asked  advice,  which  the  Respondent 
gave  him,  concerning  his  duties  as  adminis-  j 
trator,  of  which  he   was  entirely    ignorant  ; 
that   he   paid    him  for  the  whole  the  sum  of 
six  dollars,  which  he   thought  a   reasonable  ' 
charge   and     v»  as   perfectly    satisfied.     Not 
even  the  smallest  sum   has  been   proved  to  '• 
have  been  paid  far  this  letter   of  administra-  i 
tion.     We  are  indeed  willing  to  admit,  that  ', 
out    of  the   six    dollars   the  usual  sum  was  i 
paid    for   th's    particular    service.      But  the  J 
Hon.  Gentlemen  have  adduced  no   evidence 
which  goes  to  the  full  extent  required  bylaw 
for  the  purpose  of  conviction  on   this   arti- 
cle ;  nothing  which  shows   a   corrupt  intent 
on  the  part  of  the  Respondent. 

Tiie  fifth  article  alleges  that  a  letter  of  ad- 
ministration was  granted  to  the  widow  of 
Shobal  C.  Allen.  When — whether  one 
year  or  thirty  years  since — does  not  appear. 
It  does  however  appear  in  evidence  that 
such  a  letter  was  granted,  that  for  services 
rendered  at  that  time  the  sum  of  five  dollars 
was  paid,  and  that  afterwards,  in  the  course 
of  the  proceedings  on  the  settlement  of  the 
estate,  the  farther  sum  of  thirty  two  or  three 
dollars  was  paid.  The  sums  therefore  are 
about  the  s-ime,  or  if  there  is  anv  difference, 
they  are  somewhat  lower,  than  they  were  in 
the  first  article.  It  is  not  necessary  there- 
fore to  make  any  farther  remarks  upon  this 
fifth  article,  which  concludes  the  first  set. — 
In  this,  and  all  the  preceding,  there  is  either 
no  offence  alleged,  or  if  there  be  a  sufficient 
allegation  there  is  a  deficiency  of  proof.  It 
does  not  appear  from  any  of  thorn,  that  the 
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Respondent  has  done  any  thing  which  it 
was  not  usual  for  other  magistrates  to  do,  or 
any  thing  which  upon  the  plain  principles  of 
common  sense  he  had  not  a  right  to  do. 

The  sixth  article  contains  a  charge  of  a 
different  character,  which  if  it  be  proved,  if 
the  proof  adduced  has  been  satisfactory — 
such  as  to  leave  no  doubt  upon  the  mind — I 
can  have  no  doubt  of  the  result  to  which 
your  Honors  will  come.  It  is  an  undoubted 
crime — an  unquestionable  case  of  bribery. 
A  case  in  which  the  Respondent  has  acted 
when  he  should  not  have  acted,  and  in 
which  he  must  have  known  it  was  a  crime 
in  him  to  act.  A  case  in  which  the  Res- 
pondent must  in  all  human  probability  have 
known  that  a  contest  was  likely  to  arise, 
which  he  would  be  called  upon  as  Judge  to 
decide.  But  the  Respondent  has  too  much 
confidence  in  your  Honors'  discernment  to 
fear,  if  there  be  no  other  evidence  than  has 
been  adduced  on  the  [Art  of  the  Common- 
wealth, that  he  shall  be  convicted  upon  that 
— upon  Loring's  testimony  alone.  'What 
are  the  essential  facts  ?  Doubtless  the 
point  to  be  established  is,  that  while  judge 
of  probate,  he  engaged  to  act  in  this  casa, 
which  might  come  before  him  for  judicial 
decision,  as  the  attorney  of  Mary  Trow- 
bridge. But  if  on  the  contrary  it  should 
appear  that  he  engaged  to  act  as  the  attor- 
ney of  Mary  Trowbridge  before  he  was 
made  judge,  there  was  evidently  no  crime 
committed,  as  he  had  not  the  spirit  of  proph- 
ecy, and  could  not  possibly  have  foreseen 
the  death  of  his  predecessor,  or  that  he 
should  succeed  hiin.  Now  what  is  the  tes- 
timony of  Mr.  Loring  ?  He  says,  that  in 
the  fall  of  1804,  he  applied  on  the  behalfof 
Mary  Trowbridge  to  the  Respondent  for 
advice  ;  that  he  stated  her  case  to  him,  and 
desired  to  know  what  was  to  be  dene.  Lor- 
ing indeed  says  that  the  Respondent  was  at 
this  timejudge  of  probate  ;  but  he  likewise 
says  that  it  was  in  the  fall  «f  1804: — he  is 
absolutely  certain  it  was  as  early  as  the  19lh 
of  Dec.  in  that  year  ;  for  that  he  then  re- 
ceived a  letter  on  the  business,  which  he 
produces,  and  immediately  after  the  receipt 
of  which  he  went  to  the  judge  ;  at  least  he 
has  no  doubt  that  he  went  in  a  day  or  two 
after,  or  that  at  farthest  it  could  not  have 
been  more  than  a  fortnight.  We  have  pro- 
duced the  records  of  the  Commonwealth; 
and  records  do  not  change,  in  evidence,  to 
show  that  the  Respondent  did  not  enter  up- 
on his  office  until  long  after — two  months  at 
least  after  the  time  mentioned  by  the  wit- 
ness. This  then  makes  an  end  of  the  case 
We  admit  indeed,  that  if  the  rest  of  the 
case  were  unexplained,  it  might  seem  th;.: 
the  Respondent  took  very  high  fees  as  coun- 
sel. But  this  I  really  do  not  suppose  to  be 
the  question  before  your  Honours.  Wheth 
er  the  advice  were  correct,  or  not,   and    the 
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fees  reasonable,  ov  unreasonable,  can  be  of 
no  moment  in  the  case.  The  Respondent 
has  not  I  believe  been  charged  with  this  of- 
fence, although  he  has  been  charged  with 
almost  every  thing  else.  But  in  order  to 
show  that  he  has  not,  in  my  view  at  least, 
acted  with  any  degree  of  impropriety,  I 
would  call  your  Honours'  attention  for  a 
few  moments  to  the  circumstances  of  the 
case.  Mr.  Champney  states  that  he  was 
desirous  of  securing  to  the  wife  of  Francis 
Champney  the  benefit  of  a  certain  estate, 
belonging  to  her  and  her  sister  Mary  Trow- 
bridge. That  as  early  as  1801  a  deed  was 
executed  by  Francis  Champney  conveying 
his  life  interest  in  this  estate — atenantey  by 
the  curtesy  then  initiate — to  the  witness,  and 
that  he  accordingly  took  charge  of  the  es- 
tate. He  recollects  tint  he  had  repeated 
conferences  with  the  Respondent  as  at- 
torney of  Mary  Trowbridge  on  this  subject, 
long  before  he  was  judge.  He  particulari- 
zes one  at  New-Ipswich  Dates  he  savs  he 
cannot  undertake  to  fix  ;  but  he  is  confi- 
dent that  it  was  before  the  Respondent  was 
appointed  to  his  present  office,  and  that  af- 
ter that  event  he  ceased  to  have  any  con- 
nexion with  him  as  counsel  in  the  case.  He 
does  not  recollect  that  the  reason  was  par- 
ticularly assigned  by  the  judge,  but  lie  is 
confident  of  the  fact  that  he  never  met  him 
afterwards  in  the  capacity  of  counsel  for 
Maty  Trowbridge.  We  go  somewhat  far- 
ther. We  adduce  the  testimony  of  Dr. 
Oliver  Prescott  who  states  that  he  was  em- 
ployed as  an  appraiser  and  commissioner  on 
ihe  estate,  and  acted  as  such.  He  distinctly 
recollects  that  he  was  informed  by  the  par- 
ties that  the  report  of  the  commissioners 
was  to  be  final — that  it  was  not  to  go  before 
♦he  judge.  I  beg  the  Court  to  look  at  cer- 
tain evidence  in  the  case,  whiih  is  not  likely 
to  be  erroneous,  and  consider  whether  it  does 
not  in  some  measure  corroborate  this  state- 
ment. I  refer  to  the  lease,  and  other  papers 
which  have  been  produced.  [Mr.  H.  reads 
the  informal  report  of  the  commissioners  ; 
vid.  ante.  p.  G2.]  This  was  a  paper  pro- 
duced by  the  Managers  themselves  as  ev- 
idence on  the  part  of  the  Commonwealth. — 
On  the  back  of  another  paper  is  a  calcula- 
tion of  Dr.  Prescott  as  to  the  value  of  the 
estate.  A  paper  similar  to  the  one  just  read, 
was  directed  to  Abigail  Champney.  What 
could  be  the  purpose  For  which  thess  two 
papers  were  sent  to  each  party,  one  of  them 
Jiving  at  Groton.  the  other  at  New-Ips- 
wich, unless  that  it  was  understood  to  be 
agreed  that  the  division  of  the  estate  should 
be  made  in  this  manner,  without  the  inter- 
vention of  a  decree  of  the  orobate  court  ? 
As  it  finally  was  so  settled.  There  never  was 
anv  report  made,  except  to  the  parties.  To 
keep  off  the  creditors  the  witness  entrvn  ]  a 
ctvettt,  as  he  called  it,  to  the  judge   of  pro- 


bate that  he  might  do  nothing  about  the 
business.  It  was  in  fact  to  the  commissioners, 
and  not  to  the  judge.  It  is  immaterial  how- 
ever ;  the  object  was  to  secure  the  benefit  of 
the  property  to  Mrs.  Champney,  against  the 
creditors  of  her  husband.  Here  is  the  whole 
of  the  Respondent's  conduct  in  this  transac- 
tion. It  would  require  more  chemistry  than 
I  possess  to  extract  any  crime  out  of  it.  It 
does  not  seem  to  me  to  contain  any  the 
least  impropriety  of  conduct  ;  and  as  it 
would  be  a  useless  labour  for  me  to  create 
from  my  own  imagination  a  case  of  impro- 
priety which  might  have  happened,  I  must 
wait  to  hear  what  construction  is  put  upon 
the  circumstances  of  this  case  by  the  Hon. 
Managers  in  their  close.  For  my  own  pjirj 
I  do  not  know,  I  cannot  imagine,  a  better" 
course,  or  a  different  one,  than  that  which 
was  in  fact  pursued  by  the  Respondent. 

The  seventh  article  charges  the  Respon- 
dent with  advising  one  Samuel  Whiting  in 
and  about  the  settlement  of  his  accounts  as 
guardian  of  certain  wards,  and  receiving 
therefor,  and  afterwards  allowing  in  the 
said  Whiting's  account  of  guardianship,  the 
sum  of  fifteen  dollars.  Your  Honours  will 
doubtless  recollect,  that  the  Respondent's 
counsel  were  perfectly  willing  to  admit  this 
article,  and  all  the  offence  therein  charged  ; 
because  in  their  apprehension,  if  they  have 
been  so  fortunate  as  to  understand  the  arti- 
cle, no  crime  whatever  has  been  alleged  in 
it.  The  Hon.  Managers  however  would 
not  accept  our  offer  of  admission.  They 
chose  to  prove  the  article,  and  under  the 
pretence  of  proving  it,  they  did  prove  or  en- 
deavor to  prove,  several  facts  which  are  not 
here  alleged  ;  as,  for  instance,  that  the  Res- 
pondent did  not  give  any  advice  for  which 
he  was  authorized  to  make  a  charge  of  fif- 
teen dollars — that  it  was  an  exorbitant 
charge  to  have  been  made  by  him  even  in 
the  capacity  of  counsel.  And  upon  the 
first  statement  of  the  witness  it  seemed  so. 
But  upon  further  examination,  with  a. 
production  of  the  original  papers  in  the  case, 
the  evidence  assumed  a  very  different  aspect. 
It  then  appeared,  that  there  were  five  mi- 
nors, of  whom  the  witness  was  guardian — 
that,  in  making  up  his  guardianship  accounts 
he  had  charged  the  several  items  indeed 
rightly,  but  had  put  all  the  accounts  into  one  ; 
so  that  he  had  credited  the  whole  amount 
of  their  property  to  all  his  waids  jointly, 
and  charged  the  whole  joint  estate  v  ith  the 
expenditures  of  each  ward.  This  account 
evidently  could  not  be  passed  ;  it  was 
•  ecessary  that  something  should  be  done 
with  it,  and  some  assistance  must  have  been 
rendered  from  some  quarter  or  other.  Whi- 
ting himself  said  that  it  was  absolutely  im- 
possible for  him  to  have  put  the  accounts  in 
proper  form  without  assistance.  What  then 
was  to  he   done?    Did   the   Respondent    in 
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rendering  that  assistance  do  what  lie  ought 
not  to  have  done?     Should  he  have  passed 
the  account  as  it  was  brought  to  him  ?  Cer- 
tainly not.    Should  he  have  sent  the  witness 
to  other  counsel?     We  have   produced  evi- 
dence to  show  that  it  was  the  custom  of  the 
Respondent  to  do  so  ;    that  l»e   avoided  this 
kind  of  labour  himself  whenever  it  was  pos- 
sible;  that   he   even  took   pains  to  instruct 
gentlemen  of  the  bar,  and  often  those  also 
who  were   not  of  the  bar,  in  the  necessary 
forms  of  probate   proceedings ;    purposely 
that  he  might  get  this  sort  of  business  off  his 
hands.     Messrs.  Adams,  Wyman,  Baldwin, 
Bartlett,  and  several  others,  all  stated,   that 
they  iiad  been  so  instructed  by  the  Respon- 
dent, (hat  they  had  taken  advantage  of  those 
instructions  in    preparing   a  great  many  pa- 
pers, and  doing  a   great  deal   of  business 
for  suitors  in  the  probate  court,  and  that  the 
judge  himself  constantly  sent  suitors  to  them 
to  have  their   accounts  and  papers   i.ut  in 
proper  form.     We  should  have  gone  on  fur- 
ther to  have  proved  a  similar  usage  on  the 
part  of  the  Respondent  throughout  the  whole 
county  of  Middlesex,  if  the  Hon.  Managers 
had  not  admitted  it   to   be  his  general  prac- 
tice.    Now  I   would   ask,  how  it  has  been 
made  to  appear,  what  there  is  in  the  case  to 
show,  when  it  is  shown  that  the  Respondent 
has  taken  so    much    pains  as   we  have  not 
only  proved,  but  the  Hon.  Gentlemen  them- 
selves have   conceded,   that   he  did  tak?  to 
get  rid  of  business  of  the  kind,  what  is  there 
to  show,  that  he  notwithstanding  wished,  in 
this  particular  instance,  to  do  this  particular 
drudgery,  and  make  the  charge,  which  it  is 
alleged  that  he  did  nuke,  of  fifteen  dollars. 
Will  it   be  contended  then  that   it  was  the 
duty  of  the  Respondent,  by  virtue  of  his   of- 
fice, as  judge  of  probate,  to  have  performed 
this   service,  and   therefore   that  he  should 
have  charged  no  fee  for  it  ?  The  Hon.  Man- 
agers have  shown  no  such  law,  and  it  must 
clearly  he  a  requisition  of  the  law.     Here  is 
an   account,   a   single    guardian's   account, 
which   the  witness   testifies  it  took  him  not 
less  than  two  or  three  days  to  mnke  out.     I 
altogether    deny   that  it  is  the  duty  of   the 
judge  of  probate  to  devote   his  time  to  this 
kind  of  business.     It  is  qiite  as  clear  that  it 
is  not  the  duty  of  the  register.     It  is  the  bu- 
siness of  the  register  to  make  out  official  pa- 
pers only — those  which   have  been  already 
enumerated  as  issuing  from  the  probate  of- 
fice,  such  as  letters,  warrants,  and  decrees; 
and  not  those   which   come   into   it ;    those 
which  are  merely   deposited   there  by  other  ' 
persons  to  be  recorded,  such  as  accounts  of 
administration  and  guardianship.     It  might 
as  well  be  contended  that  it  is  the  duty  of  a 
judge  of  the  supreme  judicial  court,  or   a 
clerk   of  any   common  law  court,  to  mnk^ 
out  the   writ,  pleadings,   and   other  formal 
papers  incidental  to  a  suit.     If  then  the  Re- 


spondent did   this  service,  he  did  what  he 
was  not  officially  bound  to  do,  and  what  he 
had  a  right  to  charge  for,  like  any  other  ser- 
vice no  way  connected  with  his  office.     Did 
he  seek  this  kind  of  serviee  ?    That  he  did 
not,  has  been  not  only  proved,  but  conceded. 
Where  then  is  the   corruption  of  the  case  ? 
But  it  is  a  fact  that  the  sum  of  gl5  was 
charged  and  received.     The  first  impression 
produced  by  the  early  part  of  Whiting's  tes- 
timony, indeed  the  witness's  own  impression 
at  first,  was,  that  this   #15  was  a  large  sum 
in  regard  to  the  service  rendered.     But  on 
examining  the  original  papers,   the   witness 
acknowledges  that  he   was    altogether   mis- 
taken— that  he  had  forgotten  the  proportion 
of  labour  bestowed  upon  them  by  the  Res- 
!  pondent.      He    perceives   that  there    were 
j  five  or  six  accounts  in  t!ie   whole,   and   that 
j  a  great  part  of  each  stands   in   the   judge's 
j  own  hand-writing.     He  says   that   the  busi- 
]  ness  occupied  him   about  two  days,  that  he 
j  was  obliged  to  make  a  number  of  long  calcu- 
lations, and  that   whenever  he  got  into  any 
difficulty  he  went  to  the  judge.     For  all  this 
labour  and  service  the  judge,  when  the  ac- 
count was  completed,  charged  three  dollais 
to  each  of  the  wards  who  had  been  benefit- 
ted by  it.     If  this  be  corruption,  your  Hon- 
ors will    find    it   at   every  turn.     But   if  the 
charge  had    been  a   hundred  dollars  in  the 
whole,  instead  of  fifteen,  I  do  not  see  that 
it  would  have  afforded  any  evidence  of  cor- 
ruption as  a  judge,  or  that  there  would  have 
been  the  slightest   foundation    for  a  convic- 
tion  upon  the    charge  of  misconduct    and 
maladministration  in  office. 

As  to  the  eighth  article,  I  did  suppose, 
until  I  was  informed  upon  inquiry  of  the 
Hon.  Malingers  that  they  still  insist  upon  it, 
that  it  had  been  given  up — that  it  had  been 
made  an  ev.d  of  by  their  own  testimony  ; 
for  on  attempting  to  prove  the  allegation  in 
this  article,  how  does  the  evidence  turn  out  ? 
Mr.  Crosby  is  asked,  did  you  receive  any 
directions  from  the  judge  concerning  the 
account  mentioned  in  the  article  ?  Have 
you  ever  advised  with  him  about  it?  And 
he  answers,  no — never.  Did  you  ever  pay 
him  the  sum  of  two  dollars  for  his  services 
as  counsel  ?  He  still  answers,  no — never.  I 
understand    the    Hon.   Managers    mean   to 


submit  the  case  upon  this  iuticle  to  the 
j  idgment  of  the  Court,  this  evidence  not- 
withstanding. On  what  ground  indeed  I 
am  at  a  loss  to  conjecture — unless  they  mean 
to  rely  upon  the  expression  in  one  of  the 
accounts  which  was  produced,  which  men- 

i  tionsthe  sum  of  two  dollars  paid  for  assist- 
ance. What  for,  v. hen,  where,  to  whom, 
and  every  other  important  particular  con- 
cerning it,  does  not  appear.  But  I  have 
said  enough  upon  this  subject.  It  were  a 
mere  waste  of  my  own  time,  and  of  your 

j  Honours' time,  to  nnke  any   more   remarks 
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upon  this  article.  The  allegation  in  it  is 
wholly  unsupported  by  the  evidence,  and  it 
ought  to  have  been,  it  must  be  abandoned. 

The  ninth  article  is  given  up  by  the  Man- 
agers. With  respect  to  the  tenth,  I  am  un- 
certain whether  it  is  to  be  argued  or  not,  but 
it  seems  that  it  is  not  given  up.  We  were 
willing  to  admit  the  article.  It  contains  no 
crime  that  we  can  perceive.  The  Hon. 
Managers  however  chose  to  offer  evidence 
to  prove  it,  and  the  evidence  was  conforma- 
ble to  the  allegations.  The  facts  were  as 
follows  ;  Peter  Stevens  was  sued  as  execu- 
tor in  his  own  wrong  of  his  father  Simon 
Stevens,  and  wanted  to  know  if  he  could 
avoid  a  judgment  obtained  against  him,  by 
taking  out  letters  of  administration.  The 
Respondent  told  him  he  thought  he  could 
not.  There  were  but  two  heirs  ;  they  were 
the  only  parties  interested,  and  they  were 
both  satisfied.  The  Respondent  told  Ste- 
vens that  the  expense  of  taking  out  a  letter 
of  administration  would  be  twenty  or  thirty 
dollars  and  that  it  would  he  of  no  advantage. 
He  advised  Stevens  not  to  take  out  a  letter 
of  administration,  but  told  him  he  would 
grant  one  if  he  wished  it.  Stevens  was 
satisfied  with  the  advice  and  followed  it,  and 
lie  paid  the  Respondent  two  dollars.  The 
Hon.  Managers  must  maintain  that  the  Res 
spondent  could  give  no  advice  on  any  subject 
to  any  client  without  being  guilty  of  a  crime, 
or  the  article  cannot  he  supported. 

The  eleventh  article  charges  the  Respon- 
dent with  having  given  advice  in  April,  1818, 
to  Josiah  Locke  as  administrator  and  to  his 
attorney,  relative  to  making  out  an  adminis- 
tration account,  in  order  to  rectify  a  mistake 
which  had  been  made  by  the  administrator 
in  a  previous  partial  distribution  of  the  es- 
tate; and  with  having  received  for  this  ad- 
vice, and  as  the  counsel  of  Locke,  the  sum 
of  five  dollars.  The  facts  proved  are  that 
there  was  a  decree  for  the  distribution  of 
38000 — that  the  administrator,  who  was  also 
one  of  the  heirs,  not  having  the  decree  with 
him,  or  for  some  other  reason,  had  paid 
out  to  others  the  whole  sum,  retaining  no 
share  for  himself.  The  question  then  was 
how  to  do  justice  to  himself.  It  is  stated 
that  he  applied  to  t lie  Respondent  for  infor- 
mation. There  was  no  controversy  among 
the  heirs  ;  they  were  perfectly  willing  that 
justice  should  be  done,  and  the  only  ques- 
tion was  how  it  could  be  done.  I  would  here 
ask  the  Hon.  Managers,  whether  they  rely 
on  statutory  provision,  as  prohibiting  the 
Respondent  from  giving  advice  in  any  case 
in  an  administrator,  or  on  the  common  law, 
for  maintaining  this  charge. 

Mr.  SHAW.  If  »he  counsel  means  to 
ask  whether  we  consider  the  charge  as  com- 
ing within  the  provision  of  the  statute  of 
1818,  we  reply  that  we  do  not;  that  statute 
w  is  passed  but  did  not  go  into  operation  be- 


fore the  facts  alleged  took  place.  But  we 
contend  that  there  are  other  statutes  which 
apply  to  this  case. 

Mr.  HOAR.  I  was  in  hopes  to  have 
been  saved  the  trouble  of  going  into  a  con- 
sideration of  the  statutes  on  this  subject. 
The  Hon.  Manager  says  there  were  statutes 
previous  to  the  law  of  1818,  in  operation  at 
this  time.  The  first  provision  which  1  find 
is  in  the  provincial  law  of  1729.  Jin.  Char. 
451.  Tins  statute  says  that  whereas  several 
of  the  judges  of  probate  are,  or  may  be  jus- 
tices, either  of  the  superior  court  of  judica- 
ture, or  of  the  inferior  court  of  common 
pleas,  before  whom  actions  are  oftentimes 
determined  that  relate  to  the  decree  of  such 
judges  of  probate,  it  is  therefore  enacted, 
that  no  judge  of  probate  shalj  have  a  voice 
in  judging  or  determining,  nor  act  as  attor- 
ney in  any  civil  action  which  may  have  rela- 
tion to  any  sentence  or  decree  passed  by  him 
in  his  office  of  judge  of  probate.  I  did  sup- 
pose that  the  Hon.  Gentlemen  would  not 
contend  that  this  provision  could  be  so  strain- 
ed as  to  apply  to  the  present  case.  Such  a 
construction  gives  rise  to  this  absurdity,  that 
if  the  Respondent  is  prohibited  by  it  to  act 
as  attorney,  he  is  equally  restrained  from 
acting  as  judge.  He  could  not  pass  a  de- 
cree. If  the  gentlemen  contend  for  one, 
they  must  also  for  the  other.  The  manifest 
interpretation  of  this  law  is  that  given  by  the 
learned  compilers  of  the  volume  in  the  mar- 
ginal note  ; — "  No  judge  of  probate  to  be 
judge  or  attorney  in  another  court  in  any 
cause  wherein  lie  has  passed  a  decree." — 
Suppose  an  appeal  from  the  decree  of  a  judge 
of  probate;  the  object  of  the  law  was  that 
he  should  not  revise  his  own  decision  in  an- 
oiher  court,  nor  appear  as  counsel  in  a  case 
in  which  he  had  decided  as  judge.  The 
next  statute  was  passed  soon  after  the  consti- 
tution went  into  operation  ^  when  the  laws 
relating  to  the  same  subject  being  scattered 
in  many  places,  it  was  thought  proper  to 
make  selections,  and  collect  them  into  one 
law,  with  such  alterations  as  experience  had 
shown  to  be  expedient.  The  law  of  Mar. 
10,  17!!4,  is  one  of  this  kind,  embracing  sev- 
eral provisions  as  to  guardians,  executors,  fcc. 
The  10th  section  contains  the  very  words  of 
the  law  of  1727,  omitting  the  preamble.  It 
cannot  be  successfully  contended  that  judges 
af  probate  are  prohibited  from  giving  advice 
in  any  case;  it  certainly  cannot  be  argued 
that  these  statutes  intended  to  prohibit  them 
from  judging  in  cases  before  their  o«  n  court. 
I  am  not  aware  of  any  other  statute  to  which 
the  Hon.  Managers  allude. 

Mr.  DUTTON.  We  read  those  statutes 
and  none  other. 

Mr.  HOAR.  I  do  not  see  then  any  stat- 
ute provision  on  the  subject,  to  prohibit  the 
Rcrspordent  from  giving  the  advice  mention- 
ed in  this  article.     The  point  is  too  clear  lu 
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require  arguing.  The  statute  of  Feb.  1818, 
was  not  in  operation  at  the  time.  This  con- 
tains the  same  provision  as  the  two  former 
ones,  with  the  addition  of  a  prohibition  to 
judges  of  probate  as  to  their  acting  as  coun- 
sel for  or  against  any  executor,  administra- 
tor or  guardian,  as  such,  in  any  civil  action. 
It  is  not  necessary  to  comment  on  this  stat- 
ute, as  there  is  no  charge  to  which  it  is  ap- 
plicable. This  article  then,  as  it  has  no 
statute  to  support  it,  must  be  grounded  on  the 
common  law  ;  and  here  again  I  must  confess 
that  I  am  not  aware  of  any  authority  by 
which  it  can  be  maintained. 

Here  let  me  ask  the  attention  of  this 
Hon.  Court  to  the  situation  of  the  judge  of 
probate  giving  advice.  It  is  not  the  case  of 
a  man  applying  for  advice,  alleging  a  wrong 
done  him,  and  demaiHiing  right.  There  is 
no  complaint  of  acontutot  being  made  and 
broken,  and  no  defendant  denying.  It  is 
not  a  case  were  there  are  contending  par- 
ties. In  the  seventh  article,  for  instance, 
Whiting  was  a  trustee  simply,  exercising 
his  trust  by  authority  of  law  under  an  ap- 
pointment by  the  judge  of  probate.  Certain 
property  is  entrusted  to  him  to  be  disposed 
of.  He  is  desirous  to  execute  the  trust  faiih- 
fully.  For  this  purpose  it  is  necessary  that 
he  should  observe  right  forms  in  transacting 
the  business.  The  object  of  this  is  that  the 
wards  when  they  become  of  age,  and  aay 
other  person  who  is  interested,  may  be  able 
to  go  to  the  records  and  see  what  is  done  in 
the  case,  and  whether  it  is  done  right.  The 
witness  who  is  the  only  person  appearing,  is 
desirous  to  have  it  "done  right.  Some 
person  skilful  in  the  mode  of  conducting 
business  at  the  probate  court  must  prepare 
his  papers.  The  witness  himself  is  unable. 
The  Respondent  unwillingly,  as  it  seems 
from  the  testimony,  undertakes  the  labour 
and  drudgery  of  preparing  these  long  ac- 
sounts.  There  is  no  law  to  make  it  his  du- 
ty. If  he  is  willing  however  to  prepare 
these  papers,  what,  principle  is  there  either 
of  law  or  common  sense  to  prohibit  him? 
What  influence  can  it  have  on  his  mind  to 
make  him  less  capable  of  judging  than  if 
some  other  person  had  prepared  the  same 
papers  ?  One  party  is  as  much  interested 
to  have  them  properly  made  out  as  another. 
There  are  no  contending  parties.  This  is 
aot  to  be  compared  with,  and  no  way  resem- 
bles, the  case  of  a  judge  giving  advice  to  a 
party  contending  before  him.  It  is  not,  for 
example,  at  all  like  Loring's  case,  as  charg- 
ed in  the  article.  Every  person  would  say 
that  it  was  not  improper  to  do  what  was 
done  by  the  Respondent  for  Whiting. — 
There  can  be  no  doubt  that  it  was  not  wrong 
to  prepare  the  papers.  The  question  then 
is,  whether  it  is  wrong  that  he  should  be  paid 
for  his  services.  If  it  is  understood  to  be 
the  duty  of  thejudgn  of  probate  to  perform 


these  services,  there  must  be  two  or  more 
judges  in  each  county.  One  judge  and  one 
register  are  not  enough  to  execute  the  duties 
required  of  them.  It  was  proper  that  some- 
body should  prepare  these  papers,  and  al- 
though the  Respondent  was  not  obliged  to  do 
it,  there  was  no  impropriety  in  his  doing  it  if 
he  chose  ;  and  if  it  was  not  improper  for  him 
to  do  it,  then  it  was  not  improper  for  him 
to  charge  a  reasonable  compensation.  No 
one  will  say  that  a  charge  of  three  dollars  a 
piece  to  each  of  the  wards  for  the  labour 
which  has  been  exhibited,  was  exorbitant  ; 
on  the  contrary,  it  was  a  very  moderate  and 
reasonable  compensation. 

I  now  proceed  to  a  consideration  of  tho 
twelfth  article.  This  contains  a  charge  al- 
together different  in  its  nature  from  any  one 
ef  the  others  which  has  been  laid  before 
your  Honours.  The  essence  of  it,  that  part 
which, if  any,  constitutes  the  criminality  of 
the  Respondent's  conduct,  is  perhaps  the 
same  as  iu  theotheis;  but  in  this  there  area 
number  of  circumstances  of  so  base,  so  de- 
grading a  character,  that  I  am  perfectly  ready 
to  join  with  the  Hon.  Managers  and  say  that 
if  the  charge  is  true,  there  is  no  name  to  give 
it ;  I  have  no  name  for  it  ;  and  I  have 
no  name  for  that  man  who  has  brought  it 
forward,  if  the  story  is  false.  The  Hon. 
Managers  will  concede  that  his  conduct 
is  as  base,  as  vile,  as  imagination  can  con- 
ceive. The  article  stales  in  substance  that 
in  June  1815,  at  a  probate  court  at  Framing- 
ham,  one  /Mpheus  Ware  was  present  and 
conversing  with  another  person  named  Grout, 
respecting  lise  property  belonging  to  a  ward 
of  said  Ware — that  the  Respondent  over- 
heard this  conversation,  and  proposed  to  the 
parties  to  give  them  his  advice — he  gave 
advice  accordingly,  they  being  willing 
enough  to  hear,  supposing  it  to  be  his  du- 
ty to  give  it — that  the  Respondent  howev- 
er demanded  a  fee  of  five  dollars  for  his 
compensation — first  of  Grout,  who  refused 
to  pay,  saying  that  it  was  only  his  duty 
to  give  tho  advice — that  the  Respondent 
then  left  the  Court,  business  and  suitou, 
and  followed  Ware  down  stairs  and  de- 
manded the  rive  dollars  of  him — that  Ware 
refused,  alleging  that  lit-i  o.erseers  would 
object  to  allowing  it  to  him  in  his  guardi- 
anship accotint,  but  the  Respondent  to 
overcome  his  objection  said  that  it  might 
be  put  into  his  account  and  allowed  and 
the  overseers  need  know  nothing  about  it 
— that  the  money  was  then  paid,  placed 
in  the  account,  and  allowed. 

There  is  something  in  this  statement,  so 
strange  in  itself,  so  improbable  in  its  nature, 
that  though  it  is  susceptible  of  pjoof,  yet 
every  member  of  this  Court,  before  he  will 
believe  a  charge  of  conduct  so  grossly  base, 
will  require  evidence  of  the  strongest  and 
most  irresistible  character.    Where  a  charge 
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of  this  description   is  made,  the  rule  which 
every  intelligent  man  of  honest  and  just  feel- 
ings pursues  in  his    intercourse    with    the 
world,    is  certainly    not  less  correct   here. 
Any  person,  before  he  would  believe  a  story 
of  this  kind,  would  critically  inquire,  what  is 
the  standing  of  the  reporter  ?     Is  he  a  man 
long  known  for  his  habit  of  telling  the  truth  ? 
Has  he  no  feelings  of  enmity,    no   sinister 
views,  no   selfish  motives?    I  believe  every 
person  does  make  these  inquiries.    The  gen- 
eral couise  of  the  mind    is  that   if  either  of 
these  questions  is  not  answered  in  the  affirm- 
ative, it  is  a  ground  for  suspending  the  judg- 
ment.    There  is   hesitation,  a  balancing  of 
doubts  at  least.     If  there  is  enmity,  we   do 
not  come  to  tlie  conclusion  that  the  party  is 
to  be  convicted  on   this    testimony.     What 
are  the  facts  in   this  case  ?     What   is  the 
situation  of  the  witness?    Has  he  no  bias? 
Is  he  a  perfectly  fair  witness  in  this  trial? 
It  is  a  wrll  known  rule   in  courts  of   com- 
mon law,  that  if    a    man    charges  another 
with  the  commission  of  a  crime,  and  mates 
himself  an  accomplice,  his  testimony  is  not 
to  convict  the  person  accused,  and  it  is  the 
constant  practice  to   require  some  other  evi- 
dence.    This  is    perfectly  good  law    to    be 
applied  every  where.     How  stands  the  wit- 
ness in  this  case?  Is  he  a  man  of  incorrupt- 
ible integrity  ?  Taking  his  own  story,   is  he 
not  something  like  an  accomplice?  He  was 
fully  satisfied  that  this  was  not  a  (air  charge 
against  his   ward,  and  that  he  ought  not  to 
pay  it — that  it    was    altogether    a    wrong 
charge;  yet  when,    from  his   own  story,  he 
is  told  that    it    should    not   come  out  of  his 
pocket— that  it  should  be    charged    to    his 
ward   in  the  account   and   be  allowed,   then 
he  is  perfectly  willing  to  pay  it.     The  only 
difference  in  point  of  criminality  is,  that  the 
Respondent  is  the  first  proposer  of  the  pro- 
ject.    Here  is   a   black  conspiracy  between 
the.  Respondent  and   the   witness   to  cheat 
the  ward  ;    only  the  Respondent  fust  men- 
tions it,    and   the  witness  acquiesces.     This 
course  the  witness  says  was  adopted.     Per- 
haps any  honorable,  fair-minded  man  in  the 
situation  of  tiie   witness,   convinced,  as  he 
says  he  was,  that  the  charge  ought  not  to  be 
paid,  would  be  induced  to  act  as  the  witness 
says  he. did.     I  am  mistaken  however  if  it  is 
so  ;  but  I   very  much  doubt  whether  such  a 
a  mind   as  a   witness  ought   to   have  would 
consent  to  pay   the-  demand  and  charge  it  to 
his  ward.     I  do  not  know  that  he  might  not 
possibly,  to  avoid  importunity,  have  paid  the 
five  dollars,  but  he  would  never  have  charg- 
ed it  to  his  ward  ;  at  least  unless  my  feelings 
and   views    are    entirely    mistaken.     Your 
Honors  ought  to   hesitate  before  you   pro- 
nounce judgment  on  this  evidence.    But  for- 
tunately for  the  Respondent,  the  ease  does 
not  stop  here.     This  is  not  all,  that  the  wit 
cess  has  sworn  he  paid  the  demand,  impres- 
i 


sed  as  he  was  that  it  was   highly   improper  ; 
it  is  proved  besides  that  he   has  a  most  vin- 
dictive and  deadly  hatred   against  the  Res- 
pondent,   for    some  cause,  or   none.     It  is 
sworn  that  he  has  threatened  to  get  the  Res- 
pondent indicted  ;   not  on  this  subject  but 
some  other.    The  Court  would    not  let  us 
go  into  that;    it  is  enough  for  us    to   have 
shown  that  there    is  a  vindictive  spirit.     If 
I    am    not    altogether     mistaken    in     my 
views  of  the    rules    which  would  govern  a 
judge,  or  any  other  person  of  fair   mind,  in 
making  up  an  opinion  on    a  subject   of  this 
kind,  they  would  lead  him  not  to   condemn 
on  the  credit  of  such  a  witness  and  for  such 
a  story.  But  we  have  also  positive  evidence  to 
disprovethis  story.  We  havethe  deposition  of 
Nathan  Grout,  who  states   that  he  attended 
this  probate  court   on   other    business — that 
he  had    previously  assented  as   overseer  to 
to  the  allowance   of  Ware's    account — that 
after  the  business  of  the  court  was   nearly 
done,  he  himself  applied  to  the  Respondent 
for  his  advice — that  he  was  stating   the  cir- 
cumstances of  the  ca^e    to  the  Respondent 
— that  Ware  interrupted  him,  and  took    the 
story  from    him,   and  concluded   the  state- 
ment— that  the  Respondent  went  into  a  con- 
sideration of  the  case  and  gave  advice  as  to 
the  course  to  be  pursued — that  he  then   told 
Grout  he  must  pay  him  five  dollars   for  his 
advice  ;    which   Grout    refused    because  he 
thought  the  adviceought  to  have    been  giv- 
en without  fee — that  the   Respondent   per- 
sisted in  his  demand,  and    Grout  offered  to 
give  him  three  dollars  but  the   Respondent 
declined  receiving  it,  and   Grout  then   went 
away.     This  deposition  directly  contradicts 
one  of  Ware's  statements  ;    it  positively  de- 
nies that  the  Respondent  voluntarily   prof- 
fered his   advice,  without  being  applied  to. 
Not  that  this  is  material  as  to  the  criminality 
of   the    Respondent,   (it  may     be  however, 
though  it  will  at  least  admit   of  a  question 
whether  there  is  any  crime  in  giving  advice 
without  being  asked  for  it)  but  it  is   material 
as  it  flatly  contradicts  Ware's   testimony  in 
an  importantstatement,  and  strips   the  case 
of  one   of  the    features  which    give  all   the 
appearance  of  meanness  to   the  transaction. 
Is  it  right  and  reasonable  to  credit  a   witness 
who  comes    and  tells  this   story,  in  pursuit 
of  justice  as  he  says,  but  in  pursuit  of  dark, 
malignant,    cowardly   revenge,  as  we  say  ; 
whose  own  conduct  has  been  of  the  descrip- 
tion observed  upon  ;  and  whose  testimony 
is  directly  contradicted  as  to  one  part,  by 
another  unprejudiced  witness,  who  says  that 
the  story  as  fai  ns  it   relates  to   transactions 
in  his  presence,  is  not  true?     Will  not  this 
destroy  Ware's  lestimony  on   other   points  ? 
We  cannot  follow  him  as  to  the  transactions 
in  the  lower  room,  for  these   are  laid    where 
no  person  was  present  to  disprove  them.     I 
cannot  believe  that  your  Honours  who  have 
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no  such  feelings  as  the  witness,  and  who 
will  wait  unquestionably  for  evidence  that 
deserves  credit,  I  cannot  believe  that  you  will 
allow  any  weight  to  this  testimony.  If  the 
Respondent  could  not  give  advice  in  this 
case  and  receive  compensation  fur  it,  then 
no  doubt  he  is  guilty.  The  statement  in 
Grout's  deposition  is  admitted  to  be  true. 
Grout  asked  for  advice,  the  Respondent  did 
give  it,  and  did  demand  and  receive  com- 
pensation, and    the  amount  was   charged  in 


he  did  so  and  charged  and  received  £5.  I 
suppose  that  as  it  was  a  case  that  could  not 
possibly  come  before  him  to  decide  as  judge, 
it  was  perfectly  proper  for  him  to  act  in  re- 
lation to  it  either  as  counsel  or  referee.  The 
second  part  of  the  charge  relates  to  advice 
respecting  a  license  to  sell  real  estate.  This 
was  a  case  in  the  court  of  common  pleas — 
one  which  could  not  come  before  himself  as 
judge  and  never  has.  The  Respondent  gave 
advice  ;  what  it  was,  is  not   stated  ;  and    re- 


no  law  against  all  this. 


the  accjunt,  and   was  allowed.     There  was  |  cened,  not  $15  it  seems,  but  only  a    part  of 

it.  In  all  this  I  can  see  no  criminality.  In 
relation  to  the  principal  sum  of  $120,  the 
witness  stales  that  his  father  was  a  merabcr 
of  a  copartnership  engaged  in  purchasing 
bailey  and  hops  and  shipping  them.  A  suit 
was  brought  against  the  surviving  members 
of  the  firm  for  money  received  to  the  use  of 
the  plaintiff.  It  was  admit'.ed  that  if  the 
money  was  received  by  any  bodv,  it  was  by 
the  father  of  the  witness,  and  that  if  recov- 
ered, it  would  be  a  fair  charge  against  the 
est.te.  The  other  partners  told  the  witness, 
that  if  he  did  not  defend  the  action,  they 
would  be  defaulted,  and  come  upon  him  for 
their  remedy.  He  agreed  to  assume  the 
defence  and  retained  the  Respondent  as  his 
counsel  to  attend  to   the    cause.     The  Res- 


Unless  your  Honors 
believe  the  additional  circumstances  stated 
by  Ware  to  have  tal-en  place  in  the  louer 
room,  which  do  mt  contain  the  essence  of 
the  criminality  charged,  but  only  serve  to 
present  the  transaction  in  a  base  and  odious 
light,  the  Respondent  has  been  guilty  of  no 
misconduct.  Was  this  a  case  in  which  it 
was  proper  for  a  guardian  to  ask  advice? 
Here  was  property  which  it  was  desirable 
that  the  guardian  should  get  under  his  con- 
trol ;  he  did  not  know  how  and  he  wanted 
advice.  If  this  was  not  a  proper  case  for  ad- 
vice I  know  not  what  is.  And  why  should 
not  the  Respondent  give  advice  in  this  case? 
It  was  not  a  case  that  could  by  any  possibili- 
ty come  before  him  as  judge.  I  can  see  no  ; 
reason  why  it  was  not  proper  for  him  te  give  ! 
it ;  and  if  it  was  proper  for  him  to  give  it,  I 
why  should  he  not  be  paid  for  it,  and  why  i 
should  not  the  guardian  pay  for  it?  This  is 
the  case,  stripped  of  the  odious  colouring 
existing  in  the  mind  of  the  witness.  There 
is  nothing  in  the  transaction  that  is  not  per- 
fectly fair  and  right  and  defensible,  nothing 
but  what  every  honorable  man  might  have 
done.  Some  men  might  have  acted  differ- 
entljr.  Some  persons  after  earning  the  mo- 
ney by  their  services,  might  have  said,  if 
these  men  do  not  choose  to  pay  what  I  am 
justly  entitled  to  from  them,  let  them  go; 
but  as  far  as  the  law  is  concerned,  there  was 
nothing  that  was  not  right  and  proper  in  the 
Respondent's  insisting  on  being  paid. 

The  thirteenth  article  the  Managers  have 
expressly  given  up.  The  fourteenth  article 
charges  that  the  Respondent  was  the  counsel 
of  John  Walker,  administrator  of  John  Wal- 
ker deceased— that  he  gave  him  advice  re- 
specting the  administration  of  the  estate — 
that  he  received  as  fees  for  his  advice  at  one 
time  $5,  afterwards  $15,  and  at  other  times 
other  sums  amounting  to  S120 — and  that  as 
judge  of  probate  he  allowed  these  several 
sums  in  the  administrator's  account.  The 
proof  in  relation  to  the  $5,  is  that  Walker 
was  attending  a  probate  court — that  a  ques- 
tion arose  between  him  and  another  person 
respecting  the  board  of  one  of  the  minor 
children  ;  they  wished  the  Respondent  to 
decide  it  as  arbitrator — he  declined  at  fust, 
but  they  urged  him,  and  he  saiu  that  after 
the  court  was  over  he  would  attend  to  it — 
13 


pondent  did  so,  at  different  places.  The 
witness  says  also  that  there  was  another  suit 
similar  in  its  nature  to  the  one  I  have  been 
speaking  of — that  he  is  uncertain  whether  it 
was  ever  entered,  but  if  it  was,  that  the  Res- 
pondent had  charge  of  it.  From  the  cer- 
tificate which  has  been  read  it  appears  that 
the  action  was  entered,  and  continued  sever- 
al terms  of  the  court  in  the  countv  of  Mid- 
dlesex. As  a  compensation  for  all  these  va- 
rious services  the  Respondent  has  received 
the  sum  mentioned  of  $1£0.  Whether 
he  received  little  or  much  for  these  services, 
is  no  question  now.  The  amount  is  materi- 
alonly  so  far  as  it  is  necessary  to  determine 


3\ 

wl 


tether  the  Respondent  acted  corruptly  in 
allowing  it  in  the  administrator's  account. 
What  crime  theie  is  in  this,  I  stand  here  ta 
learn.  There  is  no  statute  or  principle  of 
common  law  against  his  appearing  as  coun- 
sel in  the  case  and  receiving  a  compensation 
for  his  services,  and  I  can  discern  no  impro- 
priety in  his  allowing  the  charge  in  the  ad- 
ministrator's account.  It  is  a  custom  that 
is  universal,  and  there  is  no  reason  against  it 

The  fifteenth  article  the  Respondent's 
counsel  were  willing  to  admit.  But  the 
Hon.  3Ianager$  refused  to  accept  our  admis- 
sion and  attempted  to  prove  the  charge  ;  and 
in  this  it  seems  to  me  they  have  w  holly  failed. 
Your  Honors' minutes  will  determine.  The 
witness,  Wood,  stated  that  he  applied  to  the 
Respondent  for  advice  at  Groton  as  to  the 
estate  of  Jonas  Adams,  of  whom  his  sister 
was  executrix — that  he  received  advice  and 
paid   ten  dollars  for  it.     What  that  advice 
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was,  whether  it  was  wrong  or  right  does   not 
appear.     The  Managers  introduce  papers  to 
show  that  there  was  an   application    to  the 
Respondent  for  administration  de  bonis  non, 
which  was  refused — that  there  was  an  appeal 
from  this  decree,  and  that  it  was  reversed. — 
The  Managers   contend    that   your   Honors 
are  to  infer  from   this  that    the   Respondent 
gave  advice  in  a  case  which  might  come  be- 
fore him  and  did  come  before  him — that  he 
adjudged  on  it  and  that  his  decision   was  re- 
versed.    The  connexion  between   this  testi- 
mony and  these  inferences  is  invisible  to  me. 
The  facts  exclude  the  possibility  of  his   be- 
ing called  on  to  adjudicate  in    the   case.     It 
is  only  shown  that  the  advice  related  to  the 
estate's  being  liable  for  the  support  of  a  poor 
person.     This  was  wholly   a  question  of  in- 
dividual concern.     The  whole  property    be- 
longed to  Dorcas  Adams  the  executrix.     If 
the  estate  was  holden  for  the  support  of  this 
poor  person,   the   money   came  out   of  her 
pocket ;  if  it  was  not   holden   there  was  so 
much  the  more   left   for  her.     Look  at  the 
records   of  the  supreme   court — there  it   is 
true  the  supreme  court  ordered  Dorcas   Ad- 
ams to  be  notified;  but  it   dees  not  appear 
that  she  paid  any  regard  to  it  ;  it  was  no  af- 
fair of  hers.     I  do  not  understand  the  course 
of  reasoning  of  the   Hon.  Managers.     I  do 
not  see  how  the  law  can   be  applied    to  the 
facts,  so  as  to  furnish  the   least   evidence   of 
criminality. 

I  have  now,  Mr.  President,  submitted  all 
the  remarks  which  I  intended  to  make  in 
relation  to  this  cause.  I  am  sensible  that  I 
have  severely  taxed  your  Honors'  patience 
and  attention,  but  I  have  endeavored  to  ho 
as  brief  as  possible.  There  are  several 
points  of  law  and  fact  which  I  have  not 
touched,  but  have  left  intentionally,  and 
shall  leave,  to  the  gentlemen  who  are  asso- 
ciated with  me  in  the  defence. 

Mr.  Hoar  finished  his  remarks  at  b  mifl- 
utes  before  one  o'clock  ;  when  the  court  be- 
ing about  to  adjourn,  Mr.  BLAKE  request- 
ed on  account  of  his  feeble  health,  that  he 
might  be  permitted  to  proceed  in  the  obser- 
vations lie  had  to  make,  until  the  usual  hour 
of  adjournment.  The  Court  accordingly 
eonsented. 

Mr.  BLAKE  then  proceeded  : — 

Mr.  President, 
Having  engaged,  a  few  days  since,  unfor- 
tunately as  I  now  fear,  both  for  my  client 
and  myself,  (considering  the  present  misera- 
ble state  of  my  health)  to  afford  all  the  little 
professional  assistance  in  my  power,  as  one 
of  the  counsel  for  the  Respondent,  I  will, 
with  your  permission,  and  that  of  this  Hon. 
Court,  proceed  to  submit  the  views  which  I 
have  taken  of  the  very  serious  and  interest- 
ing subject  now  under  consideration. 

In  the  performance  of  this  duty  it  will  be 


iy   endeavor,    Sir. 


througi 


ou: 


the   whole 


course  of  my  remarks,  to  abstain,  as-  far  as 
may  be  practicable,  from  a  merereiteration 
of  any  of  the  arguments  and  observations 
whicjl  have  already  been  addressed  to  you 
in  behalf  of  the  Respondent.  It  must  be 
obvious,  however,  that  the  complete  fulfil- 
ment of  this  intention  cannot  but  be  attend- 
ed with  very  considerable  difficulty. 

On  the  first  day  of  the  session,  there  was 
submitted  to  this  Hon.  Court  the  written 
plea  and  answer  of  the  Respondent,  con- 
taining not  only  the  denial  of  the  charges 
laid  against  him,  but  accompanied  also  by  a 
pretty  full  disclosure  of  the  grounds  intend- 
ed to  be  assumed  in  his  defence,  both  as  to 
the  law  and  the  fact  of  the  case. 

In  addition  to  this,  there  have  been  pre- 
sented to  the  Court,  by  my  learned  and 
very  able  associate  who  has  just  concluded 
his  address,  and  whose  familiar  acquaintance 
with  the  cause  has  enabled  him  to  do  the 
most  ample  justice  to  it  in  all  its  parts,  so 
complete  an  analysis  of  the  principles  of  the 
law,  and  the  matters  of  fact  on  which  the 
counsel  for  the  Respondent  depend  for  the 
maintenance  of  his  defence,  that  it  would 
seem  indeed,  as  though  little,  if  any  thing 
were  remaining,  either  in  the  way  of  argu- 
ment, or  elucidation,  to  be  urged  by  his  col- 
leagues who  are  to  follow  him. 

Under  such   circumstances,   Sir,   it  would 
be  difficult  for  any  one,  and  I  am  apprehen- 
sive it  will  be  absolutely  impossible  for  my- 
self, in  the  course  of  the   remarks   which  I 
have  to  submit,  to  refrain  from    falling  into 
'fire  same  course  of  reasoning  which  has   al- 
I  ready   been   adopted    in  the   defence,  or  to 
!  avoid  entirely    the    repetition  of  arguments 
:  which  have  already  been   sufficiently   stated 
and  enforced.     Having,  however,  employed 
much  reflection  upon  the  case,  I  do  indulge 
the  humble  hope,  notwithstanding   the   dis- 
couraging circumstances   which    have  been 
mentioned,  that  it  may  yet  be  in  my    power 
to  present  some  views   of  the  subject,   that 
may  be    deemed  worthy    of  attention,    and 
which  have  not  hitherto  been  completely  an- 
ticipated. 

The  case  which  is  now  on  tiial;  Sir,  I  con- 
sider to  be  the  case  of  a  criminal  prosecu- 
tion, before  a  court  of  judicature  ;  and 
hence,  that  in  this,  as  in  all  trials  of  crimes 
and  offences  in  such  a  court,  the  objects  of 
enquiry  and  examination,  are  ; — 

First,  The  nature  and  form  of  the  accu- 
sation. 

Secondly,  The  facts  which  have  been 
established  in  support  of  i;  ;  and 

Thirdly,  The  prinoiples  of  the  law, 
which  are  applicable  to  both. 

With  regard  to  the  nature  and  form  of 
tlic  accusation,  as  we  find  it  in  the  articles 
of  impeachment,  I  shall  have  occasion,  at 
another  stage  of  the  discussion,  to  entreat 
the  serious  attention  of  this  court   to    some- 
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Observations,  and  references  to  books  of  ac- 
knowledged authority,  which,  it  would  be 
inconsistent  with  the  course  of  argument  I 
had  proposed  to  pursue,  to  bring  before 
your  Honors  at  the  present  moment. 

It  will  be  convenient  for  me,  also,  to  defer 
to  a  future  period  the  remarks  I  have  to 
make  upon  the  questions  of  fact  which  arise 
in  the  case.  There  is,  as  I  think,  Sir,  a 
great  and  most  solemn  question  which  pre- 
sents itself  at  the  very  front  of  this  cause, 
and  which  in  its  nature  is  preliminary  to  all 
uther  considerations.  It  is  the  great  question 
of  constitutional  law,  respecting  the  legal 
character  and  jurisdiction  of  this  High  and 
Honorable  Court,  in  relation  to  the  subject 
of  trial  by  impeachment ;  the  nature  of  the 
delinquencies  which  may  be  tried  and  pun- 
ished, within  the  proper  sphere  of  its  con- 
stitutional jurisdiction  ;  and  the  legal  rules 
and  principles,  by  which  its  inquiry  and  de- 
cisions in  such  cases  should  be  governed. 

I  am  not  insensible,  I  assure  you,  Sir,  to 
the  manifest  difficulties  and  embarrassments 
which  must,  necessarily,  attend  the  discus- 
sion of  these  great  and  most  interesting 
questions,  Uuder  the  constitution  and  the 
laws  of  this  Commonwealth,  the  predica- 
ment of  counsel  who  are  called  to  conduct 
the  argument  in  a  case  of  impeachment,  as 
well  as  of  the  Court  who  are  to  hear  and 
decide  upon  it,  is  obviously  attended  with 
many  perplexities,  which  are  not  experienc- 
ed in  the  trial  of  cases,  either  civil  or  crim- 
inal, in  the  courts  of  ordinary  jurisdiction. 
On  the  present  occasion,  Sir,  we  are  under 
the  necessity  of  proceeding  to  the  discussion 
of  intricate  and  most  interesting  principles  ; 
principles,  which  lie  at  the  very  foundation 
trf  our  civil  compact,  and  yet  we  are  desti- 
tute of  the  aid  of  cases  and  precedents, 
which  are  emphatically  denominated  the 
"very  law"  of  the  common  law  judge,  in 
ordinary  cases  which  come  before  him,  and 
without  which  he  would  feel  as  though  seat- 
•1  in  the  midst  of  clouds  and  darkness. 

Precedents,  Sir.  are  the  very  light  and  life 
of  the  judge,  in   all  our   courts   of  inferior 

isdiction  ;  the  great  fountain  from  whence 
he  draws  most  of  that  wisdom  and  learning, 
by  which  his  deliberations  are  guided,  and 
his  decisions  are  regulated. 

It  is,  however,  tiie  misfortune  of  this 
Honorable  Court,  convened  as  it  is  for  the 
-.exercise  of  its  judicial  functions,  under  the 
constitution  of  this  Commonwealth,  that  it 
cannot,  as  I  shall  presently  attempt  to  shew,  |j 
avail  itself  of  much  assistance  in  the  course 
of  us  deliberations  upon  the  case  now  on 
trial,  either  from  the  practice  in  such  cases 
in  this  Commonwealth,  or  from  the  learn-  j 
ing  and  information  of  other  ages  and  na- 
tions. 

As  to  parliamentary  usage,  which  rs 
■every  thing  io  England,  in  regard  to  the  tri- 


al by  impeachment,  we  have  nothing  of 
this  kind  to  guide,  and  to  direct  the  course 
of  procedure  on  the  present  occasion.  Un- 
der our  present  free,  and  admirable  system 
of  government,  we  have,  thank  God,  no  ex- 
ample of  an  omnipotent  parliament ;  and  of- 
course  we  cannot  refer  to  any  parliamenta- 
ry law  or  usage,  of  sufficient  authority,  to 
regulate  the  trial  or  decision  of  the  great 
cause  now  under  consideration.  It  is  then, 
Sir,  principally  by  the  light  of  our  own  un- 
assisted reason,  that  we  may  hope  to  discov- 
er the  proper  path  which  ought  to  be  pursu- 
ed. It  is  by  a  critical  examination  of  the 
theory  of  our  government,  and  the  free  and 
libera?  principles  upon  which  it  was  estab- 
lished ;  it  is  by  an  attentive  and  scrupulous  in- 
spection of  the  constitution  of  Massachu- 
setts, in  all  its  parts  which  have  a  bearing  on 
the  question,  and  by  thus  ascertaining  its 
true  spirit  and  intention,  in  relation  to  this 
great  subject  of  impeachment,  that  this  Hon. 
Court,  learned  and  intelligent  as  it  is,  can 
ever  be  enabled  to  make  up  a  decision  that 
will  do  justice  to  the  citizen,  and  give  honor 
to  the  State. 

I  have  already  said,  and  I  will  here  take 
occasion  to  repeat  the  remark,  that  in  tins 
Commonwealth  you  have  no  precedents, 
and  no  established,  legitimate  usage,  where- 
on to  found  your  opinions  as  to  the  law  of 
impeachment.  The  constitution  of  Massa- 
chusetts, is  now  about  forty  years  old  ;  and 
from  my  own  observation  and  experience, 
connected  with  the  information  which  has 
been  given  me  by  others,  I  may  venture  to 
affirm,  with  confidence,  that  never  since  the 
period  of  hs  adoption  to  the  present  day, 
has  there  been  a  single  instance  of  an  im- 
peachment, involving  any  question  as  to  the 
constitutional  powers  and  duties  of  this 
high  tribunal,  in  the  decision  of  such  a  case. 
The  truth  is,  Sir,  (and  the  circumstance  is 
one  that  should  fill  the  bosom  of  every  citi- 
zen with  unspeakable  thankfulness  to  the 
great  Giver  of  all  blessings)  that  the  streams 
of  justice  have  been  flowing  so  smoothly 
and  quietly  through  our  land  ;  every  de- 
partment of  our  government,  surrounded  as 
it  is  by  an  intelligent,  and  watchful  people, 
has  been  accustomed  so  to  feel  its  depen- 
dence upon  that  people,  that  scarcely  a  mur- 
mur of  complaint  has  ever  been  heard 
among  us  on  the  score  of  injustice  or  op- 
pression in  any  act  of  our  civil  rulers. 

Indeed,  since  the  first  formation  of  our 
civil  compact,  its  operations  lhroughout,like 
those  in  the  order  of  nature,  have  been  "so 
silent  and  harmonious  and  have  come  so 
seldom  in  contact  with  us,  that  we  enjoy  its 
blessings,  with  scarcely  the  consciousness  of 
being  governed  ;  that  we  are  almost  insensi- 
ble to  the  existence  of  this  superintending 
power." 

It  is  nevertheless    true,   that    within  tit* 
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compass  of  forty  long  years,  three  or  four 
solitary  instances  of  trial  by  impeachment 
have  occurred  in  this  Commonwealth.  Of 
these,  two  I  believe  resulted  in  a  conviction  ; 
and  I  feci  myself  justified  instating,  that  inj 
neither  of  the  instances  alluded  to  was  there 
any  point  of  constitutional  law,  involved  in '( 
the  inquiry.  Having  had  the  honor  of  be-l 
ing  myself  of  counsel  for  the  respondents,;! 
(who  were  justices  of  the  peace)  in  two  of 
the  cases  I  have  referred  to,  I  am  enabled  to 
spe»k  with  certainty  in    relation   to    the  na- 


of  any  known  principle  or  rule;  whether 
it  could  have  been  the  intention  of  that  con- 
stitution, which  hitherto  we  have  been  ac- 
customed to  regard,  as  the  most  perfect 
model  of  government  that  was  ever  formed 
by  a  free  and  enlightened  people,  to  invest  in 
one  department  of  that  government,  the  un- 
limited power  of  adjudging  and  condemning, 
and  of  inflicting  almost  the  greatest  of  all 
earthly  punishments,  according  to  its  own 
mere  pleasure  and  discretion. 

Sir,  I   have   long  enteitained   the  belief, 


ture  of  those  cases  ;  and  I  do  well    remem-      that  there  h;id  prevailed  among  a  portion  ot 


ber,  that  the  only  inquiry,  in  these  cases,  was 
merely  as  to  the  state  of  facts,  without  draw- 
ing into  discussion  any  contested  question  as 
to  the  law  of  impeachment.  Such  I  have, 
also,  reason  to  believe  was  the  nature  of  the 
inquiry,  in  the  other  cases  which  have  been 
alluded  to. 


the  people  of  this  Commonwealth,  many 
vague  and  dangerous  notions  respecting  the 
subject  in  which  I  allude.  The  sentiment 
has  become  quite  too  prevalent  in  the  com- 
munity, and  it  has,  in  fact,  been  expressed 
more  than  once  in  my  hearing,  since  the 
commencement  of  the  present  trial,  that  for 


Thus  it  is  seen,  tlvit  in  the  absence  of  all  1  any  petty  delinquency,  any  little  aberration 


precedent  and  usage,  it  will  be  the  business 
of  this  Hon.  Court,  to  consider  and  to  settle,] 
for  the  first  time,  in  this  Commonwealth, 
thelegaland  constitutional  principles,  which, 
not  only  now,  but  in  all  future  lime,  shall 
regulate  and  govern  the  trial  by  impeach- 
ment. 

In  this  view  of  the  subject,    Sir,  it    would 
be  quite  superfluous  for  me,  to    remind    this 
honorable  and  most  intelligent  Court,  many 
of  whose  members  are  from  among  the  most 
enlightened   lawyers  and  statesmen   of  our 
land,  of  the  immense,    unspeakable    impor- 
tance of  the  case  upon  which  it  is  now  call- 
ed to  decide.     The  subject  is,  indeed,  of  in- 
finite moment  to    the    Respondent  at    your  i] 
bar,  as  involving  every  thing  near  and  dear   ] 
to  him  on    this    side   the   grave.     All    this, 
however,  is  but  the  concern  of  a  single,  sol- 
itary  individual,    an   almost    imperceptible 
part  of  a  whole  community  ;    and  it    is   not  i 
to  be  expected  that  his  welfare  or  misery,  or  ! 
even  his  life  or  death,  can  be  the   subject  of 

great  pnbiic  solicitude,  or  -sympathy. 

The  question  however  is  infinitely  inter- 
esting in  a  public  point  of  view  ;  and  upon 
the  manner  in    which  it  may   eventually  be 

decided,  will  in  my  opinion  most   essentially 

depend  the  future  character   and   happiness, 

of  this  hitherto,  much  favored  community. 

According  to  the  doctrines  which  were  ad- 
vanced by  an    Hon.    Manager    in    behalf  of 

the  House  of  Representatives,   who   opened 

this  prosecution,  and   which    were    virtually 

reiterated  by  one  of  his   learned    associates, 

at  a  subsequent   period,   the   great   question 

which  first  presents  itself  to  view,is  no  other 

than  this  ;  whether,  in  this   land    of  liberty, 

in  this  boasted  republic,  which   we  speak  of, 

most  emphatically,  as  a  government  of  laws  llgenf  and  exalted  minds 

and  not  of  m.en,   there  is  nevertheless  one 

great    department,    whose    jmisdiction    and 


from  the  exact  line  of  official  duty,  any  thing 
indeed  unseemly  in  the  conduct  of  a  civil 
magistrate,  which  in  the  opinion  of  this 
Court,  may  have  rendered  him  unfit  to  con- 
tinue in  office,  whether  the  delinquencies 
complained  of  were  or  were  not  such,  as 
should  amount  to  an  offence  against  any 
known  law  of  the  land,  still  it  would  be 
competent  for  this  Court,  in  such  case,  in 
the  plenitude  of  its  great  and  extraordinary 
jurisdiction,  to  condemn  and  to  remove  up- 
on the  process  of  impeachment. 

What  is  this,  Sir,    but    to    render   utterly 
idle  and  nugatory  that  other  provision  in  our 
constitution,  respecting   removals   upon  the 
address  of  both    Houses,  which    was  obvi- 
ously intended  as  a   remedy  for  cases  which 
could  not    be    reached  by  any  other  mode  ? 
Contrary  to  every   principle  of  justice,    and 
every  legal   rule  of  construction,  this  would 
be  in  effect,  completely  to  confound  the  two 
modes  of  procedure  provided  by  the  consti- 
tution in  regard  to  the  removal  of  civil  mag- 
istrates, and  to  leave  it  with  the  mere  naked 
discretion  of  the  two  branches  of  the  Legis- 
i  lature,    to    adopt    the  one  or  the  other,  as 
'  might  be^t    suit  their    own  taste  or  conven- 
ience.    Mr.  President,  I  had,  until  this  day, 
entertained  ihe  hope    and    the   belief,   that 
sentiments  so  utterly  fallacious,  so  dangerous 
and  alarming  in  their  tendency,  so  obvious- 
ly at  variance  with  every  principle   of  our 
excellent  constitution,  had  been  confined  to 
the  more  unthinking  and  less  informed  por- 
tion of  our  community  ;  I  have  however  per- 
ceived,   with  no  less  regret    than  astonish- 
ment, since  the  commencemenf  of  this  trial, 
that  the   errors    to  which  I    have  adverted, 
have  found  their  way  to  much  more  intelli- 

So  true  is  this  in- 
deed that  more  then  one  of  the  Hon.  Man- 
agers, who   hire  had   occasion   to   address 


power  in  certain  most  important    cases   arellyou   in  support    of   this    impeachment,  and 
absolutely "bour:cHess,  aun  beyond  the  control     who  are   so    highly  distinguished  for   iheiv 
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learning  and  abilities,  have,  as  I  think,  pret- 
ty clearly  evinced  in  the  course  of  their  re- 
marks, that  even  their  cultivated  and  well 
disciplined  minds  are  not  enthely  unaffected 
by  what  I  had  hitherto  supposed  were  but 
mere  common  and  popular  errors  and  prej- 
udices. 

In  relation  to  this  particular  subject,  I 
deem  it  to  be  my  duty,  Mr.  President,  before 
I  proceed  to  state  more  specifically  the  pre- 
cise points  of  law,  and  the  constitutional 
grounds  on  which  we  shall  rely  in  mainte- 
nance of  the  defence  of  our  client,  to  notice 
very  briefly  and  generally  some  of  the  ob- 
servations which  fell  from  the  learned  Man- 
ager, who  first  addressed  you  in  behalf  of 
the  Hon.  House  of  Representatives  ;  observ- 
ations which  appeared  to  my  mind  as  being 
fraught  with  the  most  alarming  and  frightful 
import. 

He  assured  us  however  in  the  outs?!  of  his 
remarks  (and  even  this  concession,  <  onsid- 
ered  us  a  preamble,  and  a  qualification  of 
the  doctrines  which  were  subsequently  ad- 
vanced, did  not  fail,  in  some  measure  to  al- 
lay our  anxiety  for  the  Respondent.)  that 
the  Hon.  body,  of  whom  he  is  in  prut  the 
representative,  had  not  been  influenced  in 
their  proceedings  by  any  popular  out-door 
rumpuis;  nor,  indeed  by  that  general  spirit 
of  dissatisfaction  which  had  long  been  prev- 
alent in  the  community,  with  regard  to  the 
official  conduct  of  the  Respondent,  and 
which,  if  I  rightly  understood  the  sentiment 
intended  to  be  conveyed  by  the  learned 
Manager,  "  had  sometimes  been  considered 
"  as  affording,  of  itself  sufficient  grounds  for 
"an  impeachment,"  but  that  they  had  been 
governed  by  a  rule  and  a  principle  through- 
out the  whole  course  of  their  investigation. 
Indeed  Sir!  and  what  is  all  this  but  to  say, 
that  the  grand  inquest,  or  in  other  words, 
the  grand  jury  of  this  Commonwealth, 
whose  presentments  relate  to  the  most  seri- 
ous subjects,  and  are  brought  before  the 
highest  judiciary  tribunal  in  our  land,  did 
not  inhale  from  the  very  air  they  breathe, 
the  spirit  of  this  prosecution,  nor  catch  it  as 
an  infection,  by  coming  in  contact  with  the 
body  of  the  prosecutor?  Really,  Sir,  I  should 
imagine  the  Hon.  House  of  Representatives 
could  not  feel  themselves  greatly  indebted 
to  their  learned  Manager  for  so  very  dubi- 
ous, so  equivocal  a  compliment.  Surely, 
Sir,  it  needed  not  the  eulogium  of  that  Hon, 
Gentleman,  nor  of  any  other,  to  convince  us 
that,  in  finding  this  impeachment,  they  could 
not  iiave  been  influenced  by  any  other  con- 
sideration than  a  sense  of  public  duty  ;  and 
thatin  the  fulfilment  of  that  duty,  they  must 
have  been  regulated  by  principles  which 
should  govern  in  such  a  case.  We  know, 
and  we  venerate  as  highly  as  does  the  Hon. 
Gentleman,  or  any  of  his  associates,  the  in- 
telligence and    purity   and   magnanimity  of 


that  exalted  branch  of  the  government  of 
which  I  am  speaking;  we  should  therefore 
be  among  the  last  to  imagine,  that  when 
acting  as  the  grand  inquest  of  the  Common- 
wealth, and  engaged  in  the  solemn  but  un- 
welcome business  of  arraigning  a  fellow  cit- 
izen, hitherto  much  respected  and  esteemed 
in  society,  they  could  have  permitted  their 
minds  to  be  biassed  by  any  floating  rumour, 
any  popular  excitement;  or  be  influenced 
by  any  other  consideration,  than  the  law  and 
the  testimony  as  it  appeared  before  them. 
The  observations,  however,  of  the  learned 
Gentleman,  to  which  I  have  hitherto  advert- 
ed, may  have  been,  and  probably  were,  in 
the  course  of  mere  incidental  remark,  and 
are  not  therefore  deserving  of  further  ani- 
madversion. 

But,  Sir,  there  were  oilier  sentiments  ad- 
vanced by  this  Hon.  Manager,  in  the  open- 
ing of  his  very  eloquent  address  to  you, 
which  are  of  a  much  more  grave  and  serious 
character  ;  and  which  appeared  to  me,  at 
the  time,  as  they  still  do,  as  being  fraught 
with  tiie  most  dangerous  and  frightful  im- 
port. It  was  stated  by  the  •learned  Gentle- 
man, and  with  a  degree  of  emphasis,  which 
seemed  to  denote  his  entire  conviction  of  th» 
truth  of  the  position,  that  the  powers  of  the 
House  of  Representatives,  with  regard  to  the 
presentment,  and  of  this  Hon.  Court,  in  re- 
spect to  the  trial  of  prosecutions  by  impeach- 
ment, were  "  absolutely  transcendent  ;" — 
that  this  Court,  as  a  Court  of  impeachment, 
was  governed  by  no  common  law  rule  or 
principle  ;  that  it  was  bound  only  by  its  own 
independent  opinions  and  judgment,  and 
"should  take  its  precedents  from  no  other 
source."  Such,  I  think,  were?  the  senti- 
ments, and  if  I  mistake  not,  the  very  words, 
of  the   Hon.  Gentleman  to    whom  I  allude. 

And  uii.it,  Sir,  have  we  here  ?  In  'he  name 
of  God,  «hat  is  the  sort  of  doctrine  which 
the  learned  gentleman  has  laboured  to  es- 
tablish ?  Are  sentiments  like  these  fit  to  be 
proclaimed  in  a  republic  ;  fit  to  be  pronoun- 
ced on  this  solemn  occasion,  and  in  this  h;d!, 
sacredly  devoted  to  the  great  cause  of  liberty 
and  law  ?  Are  we  in  the  favoured  land  of 
freedom,  boasting  of  its  pqual  rights,  the  pu- 
rity and  excellence  of  its  civil  institutions, 
the  ascendency  of  its  laws  over  the  power 
of  men?  Or  is  the  government  of  Massa- 
chusetts, hitherto  the  pride  and  boast  of  ev- 
ery one  who  has  enjoyed  its  protection,  sud- 
denly transformed  to  the  image  of  an  au- 
tocracy, to  the  Very  similitude  of  the  despot- 
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isms  of  Russia  and  Turkey  ?  C 
I  trust  it  will  be  m  my  power,  hereafter,  to 
demonstrate,  (hat  the  constitution  of  Massa- 
chusetts is  by  no  means  obnoxious  to  so 
foul  an  imputation. 

Permit  me  then  to  inquire.  Sir,  who  and 
what,  is  this  transcendent  House  of  Repre- 
sentatives ;  'his  high  and  omnipotent  Court 
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of  impeachment,  that  is  elevated  above  all 
common  law  rules  and  principles,  that  shall 
consult  no  precedents,  but  shall  stand  upon 
its  own  independent  judgment  as  the  only 
rule  of  its  proceedings.  What  are  these 
departments  in  -  our  government,  in  the 
palm  of  whose  hand  are  concentrated  these 
great  and  preeminent  powers;  and -of  whom; 
it  may  be  said,  that  they  hold  at  the  mercy 
of  their  owu  sovereign  will  and  pleasure, 
the  honor,  the  fortunes,  and  even  ihe  civil 
rights  and  privileges,  of  the  whole  magistra- 
cy of  our  Commonwealth  ? 

Sir,  on  recurring  to  the  constitution  of 
Massachusetts.,  we  shall  find  it  contains  a 
few  plain  and  intelligible  words,  which  fur- 
nish an  easy  solution  of  these  questions. — 
line  we  find,  that  notwithstanding  the  fan- 
cied preeminence  and  transcendency  of  any 
departmental  ®ur  government,  they  are  af- 
tei  all  but  the  mere  agents  and  servants  of 
the  people,  subject  to  the  same  laws,  con- 
trolled by  the  same  constitutional  principles, 
and  standing  indeed,  except  as  to  ihe  fleet- 
ing, transitory  honors  of  their  public  station, 
upon  the  precise  footing  of  equality  with  the 
humblest  citizen  in  the  community  !  This 
high  and  Hon.  Court  is  but  the  mere  crea- 
of  the  constitution;  from  that  source,  it 
has  derived  its  existence,  and  it  cannot,  will 
not,  presume,  on  this,  or  on  any  occasion,  to 

ravene  the  high    behests  of  its    creator,  j 
If  then  we  attentively  examine   this  consti- 
ration,  which  is  the  great  fountain  of  all  the 
power  and  authority  belonging  to  any  branch 
of  the  government,  we    shall    be    convinced  i 
that  no  such  arbitrary,  despotic  principle,  as 
that  which  has  been  contended  for,  in  r»la-  i 
tion  to  the  subject  of  impeachment,  or   any  '• 
other  subject,  is  recognized,  or  even  coun'.e-  [ 
nanced  by  any  provision  in  that  instrument. 

On  the  contrary  it  is  most  apparent,  from 
every  view  that  can  be  taken  of  the  genius 
and  character  of  our  social  compact  ;  from 
every  thing  we  know  as  to  the  great  end, 
and  aim  of  its  formation,  that  it  was  the  in- 
tention of  the  illustrious  patriots  who  fram- 
ed it,  and  of  the  intelligent  and  high  minded 
jieoplp  who  sanctioned  it,  that  there  should 
he  n  known  rule  and  a  law,  by  which  die 
conduct, not  only  of  the  citizen,  but  of  the 
magistrate,  and  svery  order  of  our  civil  ru- 
lers, should  be  regulated  and  governed  ; — to 
the  end,  as  it  is  emphatically  pronounced  in 
the  conslitnlion,  "  that  there  should  be  a  gov- 
ernment of  laws  and  not  of  nien."  indeed. 
Sir,  it  is  ihis  principle,  in  which  consists  the 
very  essence  of  a  free,  republican  system  of 
government,  and  by  which  alone  it  is  dis- 
tinguishable from  that  repudiated  monarchy 
which  was  thrown  off  at  the  declaration  of 
independence.  It  is  this  same  principle  which 
forms  the  basis  of  our  civil  privileges,  and 
r.-ithout  it,  all  our  boasted  rights  and  immu- 
nities are  but  a  shadow,  a  dream  ! 


On  recurring  to  the  constitution  of  Mas- 
sachusetts, it  will  he  clearly  seen,  that  its 
framers  were  sufficiently  aware  of  the  inesti- 
mable valua  of  the  principle  alluded  to  ; 
and  accordingly,  that  they  did  not  fail  to 
give  it  an  application  to  every  order  and  de- 
scription of  men,  whether  ruler  or  subject ; 
unless  indeed  it  shall  be  established,  by  the 
decision  of  the  case  now  on  trial,  that  this 
high  Court  of  impeachment  is  a  solitary  ex- 
ception, ami  exempt  from  its  operation. 

1  shall  not  presume  to  trespass  upon  the 
patience  of  this  Ilou.  Court  by  entering,  a! 
this  time,  upon  an  examination  of  the  vari- 
ous constitutional  provisions  which  might  be 
quoted  in  illustration  of  the  position  which 
has  been  stated.  For  the  present.  I  wish 
only  to  be  indulged  in  submitting  a  few  gen- 
eral observations  in  relation  to  that  single 
department  of  our  government,  of  which,  if 
I  mistake  not,  the  Senate  of  Massachusetts. 
when  assembled  as  a  court  of  impeachment. 
may  properiy  be  considered  a  member ;  and 
as  being  subject  therefoie,  in  most  respects, 
to  the  same  rules  and  principles,  as  those  by 
which  the  powers  of  that  department  are  re- 
strained and  controlled. 

I  refer,  Sir,  to  the  judiciary  department  : 
and  I  shall  confine  my  remarks  to  the  high- 
est judiciary  tribunal,  known  to  our  constitu- 
tion and  laws  (excepting  only  this  high  court 
of  impeachment  which  I  have  now  the  hon- 
or to  address)  namely,  the  supreme  judicial 
court  of  this  Commonwealth.  The  juris- 
diction of  this  court,  as  to  every  matter,  civ- 
il or  criminal,  arising  within  the  Common- 
wealth, it  is  well  known,  is  of  very  great  and 
almost  unlimited  exient. 

It  is  moreover  a  court  in  the  last  lesort  ; — 
and  its  judgments  and  decrees  are  final  and 
irreversible.  From  a  superficial  and  cursory 
view  of  the  subject,  it  would  seem  indeed,  as 
thoueh  every  thing  dear  to  the  citizen  in 
this  sublunary  world  ;  his  reputation,  and 
hoTjor,  his  liberty,  his  properly,  and  cv<  n 
life  itself,  were  committed  to  the  sovereign 
disposal  of  the  rive  individuals  who  compose 
this  high  tribunal  ;  five  mere  mortals,  sub- 
ject to  the  like  passions  and  infirmities,  and 
frail  and  fallible, as  himself. 

But,  Sir,  a  tittle  observation  and  reflection 
upon  the  theory  of  our  government,  will  be 
sufficient  to  shew  us,  that  this  is  very  far  in- 
deed from  being  the  true  state  of  the  case. 
Great  and  extensive  as  may  seem  to  be  the 
authority  of  the  high  judicatory  I  am  speak- 
ing of,  it  will  be  found  on  examination,  that 
it  is  hemmed  in  on  all  sides  by  certain 
constitutional  metes  and  bounds,  that  are 
sufficient  to  prevent  even  the  possibility  of 
abuse  in  the  exercise  of  this  authority  :  tli  ;'• 
it  is  surrounded  in  fact  by  a  wall,  which  it 
will  no.',  dare  not,  attempt  to  surmount. 

D«  we  then  find  in  practice,  Sir,  that  it  is 
the  arbitrary  will,  the  displusure   of  an  i;: 
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dignant  judge,  elevated  as  he  may  be  upon 
his  seat  of  justice,  that  we  are  accustomed 
to  hold  in  fear  ;  or  is  it  die  constitution  and 
the  law,  of  which  the  judge  is  after  all  but 
the  humble  minister,  that  strike  terror  upon 
the  evil  doer,  and  give  secuiity  and  pro'ec- 
tion  to  the  just  and  upright  man? 

I  repeat  that  the  judge  is  but  the  mere 
minister  of  the  law.  He  can  neither  create 
nor  annul  (he  rule  by  which  the  rights  of  the 
citizen,  even  in  regard  to  tiie  most  minute 
concern  of  life,  may  be  affected.     His  judg- 


land  any  such  judicial  monster  as  an  Emp- 
son  or  a  Dudley  ;  nor  have  we  yet  adopted 
for  our  imitation  the  Star  Chamber  doctrine 
of  a  court,  "  holding  that  for  honourable, 
which  phaseth,  and  that  for  just,  which  pro- 
fited; ;  and  becoming  both  a  court  of  law  to 
ermine  civil  rights,  and  a  court  of  reven- 
ue for  enriching  the  treasury  ;  a  court  en- 
joining upon  the  people  that  which  was  not 
enjoined  by  the  laws,  and  prohibiting  that 
which  was  not  prohibited." 
Very  different  indeed  from  all  this,    is  tho 


ments  and  decrees  are  but  the  promulgation  ii  character  of  the  Massachusetts  judiciary.     It 


is  not  that  which  profiteth,  nor  that  which  is 
most  consonant  with  the  humour  of  the 
judge  ;  but  it  is  the  constitution  and  the 
law,  which  are  the  rule   of  his   conduct  and 


of  mere  legal  conclusions  from  the  premises 
that  were  submitted  to  him. 

If  an  affair  of  property  be  the  subject  of 
inquiry,  it  i.  the  law,  and  not  the  arbitrary 
will  or  dis cr<  lion  of  the  judge,  which  is  de-  Ii  his  decisions. 

cisive  of  the  question.  If  the  life  of  any]  Accordingly,  Sir,  never  was  it  known,  and 
member  of  the  so<  :  I)  .have  become  forfeit,  !!  I  trust  it  never  will  be  (unless  indeed  the  ex- 
it is  the  law  which  condemns  ;  and  the  whole  j|  traordinary  sentiment  which  has  been  pro- 
duty  of  the  judge  consists,  in  barely  pro-  j;  claimed  by  an  Hon.  Manager  should  seem 
nouncing  its  sentence  of  condemnation. —  j  to  give  encouragement  to  such  presumption) 
Sucii,  Sir,  is  the  theory  of  our  government,  ■!  that  any  judicatory  in  our  land  has  been  so 
so  far  as  relates  to  the  administration  of  pub- II  infatuated  by  elevation  to  power,  as  to 
lie  justice  under  the  constitution  of  Massa-  r  imagine  itself  independent  of  that  rule,  or 
chusetts;  and  I  feel  no  small  degree  of  pride  ;!  to  set  up  its  own  private  judgment  and  opin- 
and  satisfaction  in  having  it  in  my  power  to  i'msas  the  only  standard  of  its 'decisions, 
say  with  confidence,  that  such  has  been  the  [   God  forbid  that  the  people  of  Massachusetts 

!  I  should  ever  be  left   to  endure   with    compo- 
'.  sure  any  such  example  of  effrontery  in  their 


,  magistrates, 

j  But,  Sir,  my  remarks  thus  far  have  been 
confined  merely  to  the  consideration  of  the 
I  nature  of  the  office,  and  the  duties  of  those 
i  who  axe  called  to  preside  in  our  courts  of  iu- 
jdicalure.  There  are  however  other  pro- 
ceedings necessary  to  the  due  admitiistra- 
'  tion  of  public  justice  in  our  country,   which 


are  not  less  deserving  of  attention  ;    as  af- 


intelligence  and  purity  of  our  civil  magis 
trates,  such  the  consciousness  of  their  res- 
ponsibility to  the  people  whose  rights  and 
interests  are  committed  to  their  custody,  that 
scarcely  an  instance  has  occurred,  in  which 
it  may  be  said  that  their  practice  hai  not 
been  in  correspondence  with 'this  theory. 

Much  less  have  we  ever  heard  that  any 
judge  of  our  Courts,  professing  to  be  an  ad- 
ministrator of  public  justice,  whether  in  tiie 
highest  or  the   most  subordinate  judicatory 

nfihe  Commonwealth,  has  had  the  boldness,  ;  fording  additional  illustration  of  the  great 
the  effrontery  to  avow,  in  the  language  of  II  principle  for  which  we  contention  the  pres- 
the  Hon.  Manager,  that  "he  is  not  bound  by  |  cut  occasion.  The  judges  of  our  courts  are 
any  common  law  rules  and  principles";  that  knot  alone  concerned  in  accomplishing  the 
"he  will  be  guided  by  no  precedents"! —  I;  great  purposes  of  the  law. — Although  they 
Never,  never,  I  believe,  was  it  known  in  this  -;  have  much  to  perform   in  the  progress,  yet 

j  they  have  nothing  to  do  at  the  inception,  of 
a  criminal  prosecution.     Beiow  the  seat  ot 
II  judgment, yet  on  a  level  with    it  as   regards 
ij  the  great  and  momentous  duty  to  be    fulfill- 
'  ed,  there  is  another  tribunal  which  stands  as 
a  rampart  between  the  accuser  a»d    the  ac- 
cused, the  prisoner  and  his  judge. 

The  tribunal  to  which  I  allude  is  no  othes 
than  ihe  grand  inquest  of  the  several  comi- 
ties, who,  as  guardians  of  the  public  peace 


or  in  any  other  section  of  our  free  and  en- 
lightened country,  that  a  judicial  officer  has 
had  the  arrogance  to  boast  of  the  "tran- 
scendency" of  his  powers;  or  that  he  shall 
be  governed  by  no  other  rule  than  his  own 
independent  opinions,  in  making  up  his  ad- 
judications. 

No,  Sir;  under  the  smiles  of  that  merciful 
Providence,  that  has  watched  over  and  guid- 
ed the  destinies  of  this  much  favored  people, 


we  have   hitherto  been  exempt,   and  I  trust   {and  welfare,  are  charged   with  the  present- 


in  God  shall  yet  continue  to  be,  from  ihe 
affliction  of  that  most  direful  scourge,  a 
judge  clothed  with  full  discretionary  powers; 
a  judge,  knowing  no  superior,  and  holding 
at  the  merry  of  his  own  arbitrary  will  and 
pleasure,  the  lives  and  fortunes  and  liberty 
of  the  subject. 

No.  Sir ;  there  has  never  stalked  in   this 


!  men!  of  crimes  committed  within  their  res- 

\  pective  precincts.     So  far  as  relates  to  the 

I  prosecutions  of  offenders,  this  inquest  may. 

very  properly,  be  regarded  as  a  constituent 

1  pari  of  the  Court ;   possessing,    as  to  every 

thing  within  the  appropriate  sphere  of  its 

jurisdiction,  a  power  as  independent,  an  au- 

'  \\ys.:    as  absolute,  c:s  cc:;!  i  be  pretended  by 
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the  highest  judicial  officer  in  our  hud.  It 
is  well  known  to  us  all,  that  the  grand  ju- 
ries of  this  Commonwealth  are  invested  with 
the  exclusive  power  of  presentment  and  in- 
dictment foretimes;  that  it  is  through  this 
medium  and  this  only,  that  the  voice  of  the 
accuser  is  permitted  to  reach  the  bench  of 
justice;  that  it  is  through  this  ordeal  th.it 
both  the  aggressor  and  the  agrieved  must 
pass,  in  order  to  await  the  judgment  of  the 
law. 

Sucii  is  the  power  of  our  grand  juries ;  yet 
has  it  ever  been  imagined,  that  in  the  exer- 
cise of  this  power  they  were  not  bound  by 
"any  common  law  rules  or  principles"? — 
That,  in  forming  a  decision  upon  any  matter 
submitted  to  their  inquiry,  they  were  at  lib- 
erty to  set  up  their  own  private  judgment 
and  opinions,  in  opposition  to  a  known  rule 
of  law,  and  to  construe  any  thing  and  every 
thing  a  crime,  which  shouid  happen  to  be 
offensive  to  their  taste  or  their  feelings?  No, 
Sir,  with  us  it  never  has  been  seen,  that  the 
intelligent  body  of  citizen?,  who  usually 
compose  this  most  important  branch  of  our 
civil  authority,  have  presumed  to  take  upon 
themselves  the  high  privilege  of  censors;  to 
regulate  and  correct  the  morals  and  manners 
of  society  ;  or  in  the  plenitude  of  their  pow- 
er, have  they,  in  ;mv  instance  felt  themselves 
authorised  to  disturb  by  their  inquisitions  the 
tranquillity  of  even  the  humblest  individual 
in  the  community,  without  proceeding  on  the 
ground  of  his  having  committed  some  of- 
tiiice  against  a  known  and  established  law 
of  the  land. 

Whatever  loose  and  incoherent  practices 
in  regard  to  this  subject,  may  have  been  in- 
dulged in  any  other  section  of  our  coun- 
try, it  should  be  matter  of  pride  and  satis- 
faction to  us  all,  that  in  this  Commonwealth 
the  solemn  processes  of  the  law  are  not  per- 
mitted to  be  abused  and  degraded  by  any 
such  levities. 

Again  Sir,  in  relation  to  the  great  princi- 
ple which  is  the  present  subject  of  our  in- 
quiry, it  may  be  useful  to  consider  for  a 
moment  the  nature  of  that  other  graat  and 
most  important  power,  which  we  see  em- 
ployed in  the  administration  of  public  jus- 
tice, the  trial  by  jury.  This  it  is,  which  not 
only  in  this,  but  in  the  country  from  whence 
we  are  descended,  has  been  emphatically  de- 
nominated the  very  bulwark  of  civil  liberty, 
the  great  hairier  of  defence  and  protection 
to  the  subject,  against  the  usurpation  and 
tyranny  of  arbitrary  power.  Accordingly 
we  find  that  the  trial  by  jury  is  a  first  and 
fundamental  principle  in  the  constitution  of 
Massachusetts,  and  more  than  any  tiling,  I 
had  almost  said  every  thing  besides,  is  es- 
sential to  the  great  purposes  of  its  forma- 
tion. 

Such  being  the  high  destination  of  this 
most  renowned  and  popular  branch   of  our 


juridical  polity,  it  is  certainly  not  unreasona- 
ble to  suppose,  that  if  it  had  been  deemed 
consistent  in  other  respects  with  the  genius 
and  spirit  of  our  system  of  government,  to 
have  confided  to  any  council  or  body  of 
men  whatever,  the  exercise  of  large  discre- 
tionary (lowers,  it  is  to  this  tribunal  most  es- 
pecially, that  such  powers  would  have  been 
entrusted.  But,  Sir,  we  do  not  find  this  to 
be  the  case.  The  constitution  ol  Massachu- 
setts, ever  faithful  to  the  great  cause  of  civ- 
il liberty  ;  ever  intent  upon  the  accomplish- 
ment of  its  great  design  of  securing  the 
rights  of  tine  citizen  from  the  arbitrary  will 
and  control  of  his  fellows,  lias  chosen  to 
leave  liable  even  the  much  favored  trial  by 
jury,  to  the  salutary  limitations,  and  re- 
straints of  the  common  law.  Accordingly 
we  do  not  find  that  this  tribunal  has 
ever  yet  presumed  to  hold  itself  up  as  um- 
pire and  arbitrator  to  determine,  according 
to  the  dictates  of  its  mere  will  and  pleasure, 
the  various  controversies  between  man  and 
man,  between  the  citizen  and  his  govern- 
ment. So  far  as  I  know,  the  instance  has 
not  occurred  in  which  a  traverse  jury  in  this 
Commonwealth  has  pretended,  that,  in  rela- 
tion to  the  trial  of  crimes,  its  powers  "  were 
transcendent ;"  that  it  was  not  to  be  influenc- 
ed by  any  precedent  or  authority,  but  could 
become  a  "  law  unto  itself,"  and  adopt  no 
other  rule  than  its  own  mere  will  and  pleas- 
ure, as  the  basis  of  its  decisions.  On  the 
contrary,  by  the  very  tenor  of  their  oaths, 
they  are  bound  to  render  their  verdicts,  "  ac- 
cording to  the  law  and  the  evidence"  submit- 
ted to  them  ;  and  a  decision  upon  any  other 
grounds,  even  in  relation  to  the  most  trilling 
concern  of  property,  upon  which  they  might 
be  called  to  determine,  would  be  not  less  a 
sacrifice  of  their  honor  and  conscience,  as 
individuals,  than  an  outrage  upon  the  socie- 
ty of  which  they  were  members. 

I  might  proceed,  Mr.  President,  almost  to 
infinitude  in  the  multiplication  of  examples 
tending  to  illustrate  the  absolute  universali- 
ty of  that  principle  of  the  constitution  and 
the  law  of  Massachusetts,  which  requires  of 
every  branch  and  department  of  the  govern- 
ment, the  evidence  of  some  legitimate  rule 
and  reason,  as  the  grounds  of  its  proceed- 
ings. Upon  an  attentive  examination  of  the 
whole  scope  and  tenour  of  our  social  com- 
pact, we  cannot  but  be  forcibly  impressed  by 
the  conviction  that  a  most  inexorable  jeal- 
ousy of  power  must  have  presided  at  its  for- 
mation. It  seems  indeed  to  proceed  through- 
out o:i  the  principle,  (as  though  it  were  an 
axiom  in  our  ethicks)  that  the  possession  of 
power  and  the  propensity  to  abuse  it,  were 
necessarily  connected  and  inseparable. 

If  then  it  be  perceived  that  every  depart- 
ment of  our  government  has  been  placed  by 
the  constitution  in  the  custody  of  the  law  ; 
if  it  be  clear,  an  I  it  certainly  is  so,  that  the 
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sights  of  even  the  humblest  individual  in  the 
community,  are  holden  sacred  and  inviola- 
ble, and  are  not  to  be  affected  by  any  other 
power  than  "the  judgment  of  his  peers,  or 
the  law  of  the  land"  ;  if  indeed  in  our  sys- 
tem of  government  we  find  a  fixed  rule  and 
a  law  for  every  thing  besides,  how  shall  it  be 
said  that  we  have  not  something  like  a  prin- 
ciple and  a  law  in  relation  to  the  great  sub- 
ject of  trial  by  impeachment?  Permit  me 
to  inquire,  Sir,  is  it  not  most  remarkable  ;  is 
it  not  indeed  absolutely  incredible,  tbat  the 
framers  of  our  constitution,  who  did  not 
omit  to  make  the  most  ample  provision  for 
the  security  by  law  of  every  other  description 
and  denomination  of  citizens,  should  never 


theless  have  been  so  blind  and  so  negligent 


diate  reference  to  the  subject  in  question. 
The  first  of  these  is  contained,  in  Chapter 
1st,  Sect.  3d,  Art.  Gth,  and  is  in  these  words 
viz  : — 

"  The  House  at  Representatives,  shall 
be  tiie  grand  inquest  of  this  Commonwealth  ; 
and  all  impeachments  made  by  them  shall 
be  heard  and  tried  by  the  Senate." 

The  other  provision  will  be  found  in  Chap- 
ter 1st,  Section  2d,  Art.  8th,  and  is  thus  ex- 
pressed, viz: — "'The  Seriate  shall  be  a 
Court,  with  full  authority  to  hear  and  de- 
termine all  impeachments  made  by  the 
House  of  Representative;,  against  any  offi- 
cer or  officers  of  the  Commonwealth,  for 
misconduct  and  maladministration   in   their 


offices.  But  previous  to  the  trial  of  every 
as  to  have  left  the  whole  civil  magistracy  of  II  impeachment,  the  members  of  the  Senate 
the  Commonwealth — a  class  in  our  commu-  '  shall  respectively  be  sworn,  -truly  and  impar- 
nity,  of  all  others,   the  most  entitled  to  our  J;  tially  to  try    and    determine   the   charge  in 


Feneration  and  respect — subject  to  be  con- 
demned, and  despoiled  of  their  dearest  rights 
and  privileges,  not  by  the  law  of  the  land, 
but  at  the  mere  will  and  pleasure,  and  by  a 
single  casting  vote  of  a  single  branch  of  our 
legislature  ?  Sir,  in  my  mind  the  supposi- 
tion is  monstrous  and  cannot  be  endured  ; 
and  I  humbly  hope  that  it  may  be  in  mv 
power,  in  the  sequel  of  the  remarks  which  I 
shall  have  the  honor  to  submit  to  this  Hon. 
Court,  to  demonstrate  its  fallacy,  and  its  ut- 
ter repugnancy  to  every  principle  of  our 
excellent  constitution. 

At  half  past  1  o'clock  Mr.  Blake  gave 
way  to  a  motion  for  an  adjournment,  and 
the  Court  adjourned  to  half  past  3  in  the  af- 
ternoon. 

AFTERNOO.Y. 

The  usual  messages  between  the  two 
Houses  were  delivered  by  Mr.  Gardner  of 
the  Senate,  and  Mr.  Thaxter  of  the  House 
of  Representatives. 

The  Court  being  opened,  at  a  quarter  be- 
fore 4  o'clock  Mr.  BLAKE  resumed  his  ar- 
gument:— 

Thus  far,  Mr.  President,  it  has  been  my 
intention,  in  the  course  of  the  remarks  that 
have  bean  submitted  to  you,  to  take  some 
general  views  merely  of  the  constitutional 
powers  and  duties  of  this  Hon.  Court,  as  a 
court  of  impeachment;  and  to  repel  at  once 
the  bold,  adventurous  doctrines,  in  relation 
to  this  subject,  which  were  advanced  by  an 
Hon.  Manager,  at  the  opening  of  the  prose- 
cution in  behalf  of  the  Commonwealth. 

Wiih  your  permission,  I  will  now  proceed 
to  a  more  particular  consideration  of  this  in- 
teresting subject;  and  to  state  more  specific- 
ally and  distinctly,  the  legal  and  constitu- 
tional grounds  on  which  we  sjiall  rely  in  the 
defence  of  our  client. 

In  relation  to  the  trial   by    impeachment, 

there  are,  Sir,  to  be  found  in  the  constitution 

of  Massachusetts,  two  provisions,   and   only 

two,  which  seem  to  have  a  direct  and  immc- 
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question,  according  to  evidence.  Their 
judgment  however,  shall  not  extend  further 
than  to  removal  from  office,  and  disqualifi- 
cation to  hold  or  enjoy  any  place  of  honor, 
trust,  or  profit,  under  this  Commonwealth ; 
but  the  party  so  convicted,  shall  be  never- 
theless liable  to  indictment,  trial,  judgment 
and  punishment,  according  to  the  law3  of 
the  land." 

Here  then  we  find  established,  by  the  con- 
stitution, a  grand  inquest  for  the  present- 
ment, and  a  high  court  for  the  trying  and 
determining  of  the  delinquencies  in  office  of 
the  civil  magistrate.  Here  also  we  see  very 
clearly  the  nature  and  extent  of  the  punish- 
ment, in  such  cases,  that  this  high  tribunal  is 
empowered  to  inflict. 

So  far  as  relates  to  these  particulars,  the 
language,  as  well  as  the  intention,  of  the 
constitution,  seems  to  be  sufficiently  plain 
and  intelligible. 

But  Sir,  (and  it  is  owing,  as  I  think,  to  the 
introduction  of  one  most  unfortunate  word 
which  we  find  in  the  article  of  the  constitu- 
tion last  recited)  there  arises  here,  at  the 
very  threshold  of  this  cause,  a  most  serious 
and  interesting  question  ;  a  question,  as  to 
what  species  and  degree  of  official  "  mis- 
conduct" in  a  public  functionary,  (';  miscon- 
duct," I  say,  for  that  is  the  word  to  which  I 

,have  alluded)  was  intended  by  the  constitu- 
tion, to  be  the  subject  matter  of  presentment 
by  this  grand  inquest,  and  to  be  tried  and 
punished  by  this  high  Court  of  impeach- 
ment. 

In  relation  to  this  question  there  has,  I 
know,  existed  in  the  community,  and  even 
in  the  minds  of  the  most  reflecting  and  in- 
telligent ijien,  an  honest  diversity  of  opin- 
ion ;  and  I  am  quite  willing  to  admit,  that 
the  proper  elucidation  of  the  subject  must 
necessarily  be  attended  with  considerable 
labor  and  difficulty. 
I    will   venture  however  to  assume  it  as  a 

position,  whose  truth  and  solidity  it  wjj]  be 


no 
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iny  endeavour  to  establish  in  the  Course  of 
my  remarks,  that  the  constitutional  jurisdic- 
tion of  this  Court,  sitting  as  a  court  of  im- 
peachment, extends  to  nothing  less  than 
certain  high  crimes  and  misdemeanors  in 
omce  ; — That  neither  a  judge,  nor  any  oth- 
er officer  of  this  government,  is  liable  to  be 
removed  from  office,  or  otherwise  to  be 
punished,  by  impeachment,  but  on  convic- 
tion of  some  specific,  definable  offence 
against  a  known,  preexisting,  law  of  the 
land. 

In  the  course  of  reasoning  which  I  shall 
adopt  in  order  to  establish  the  truth  of  this 
proposition,  although  my  arguments  will  be 
principally  founded  upon  what  I  conceive  to 
be  the  direct  and  paramount  authority  of 
our  own  constitution,  yet  I  am  not  unwilling 
to  admit  that  there  is  to  be  derived  no  in- 
considerable portion  of  useful  light  and  in- 
formation, in  relation  to  the  great  subject  of 
the  trial  by  impeachment,  from  a  reference 
to  the  principles  relative  thereto,  as  we  find 
them  settled,  and  established  (especially  in 
more  modern  times)  in  that  nation  from 
whence   most    of  our    notions    of  jurispru- 


ment ;  and  of  this  he  says,  "that  it  is  the 
supreme  court  in  the  kingdom,  not  only  for 
the  making,  but  also,  for  the  execution  of 
the  laws,  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commons,  in  the 
method  of  parliamentary  impeachment." — 
That  "  an  impeachment,  before  the  lords  by 
the  commons  of  Gteal  Britain,  in  parlia- 
ment is  a  prosecution  of  the  already  known 
and  established  law,  and  has  been,  frequent- 
ly, put  in  practice  ;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal 
jurisdiction,  by  the  most  solemn  grand  in- 
quest of  the  whole  kingdom."  [See  also 
Hale's  P.  C.  150.] 

Again  at  page'  2G0  it  is  remarked  b'y 
this  author,  that  "  The  articles  of  impeach- 
ment are  a  kind  of  bills  of  indictment,  found 
by  the  house  of  commons,  and  afterwards 
tried  by  the  lords  ;  who  are,  in  cases  of  mis- 
demeanors considered  not  only  as  their  own 
peers,  but  as  the  peers  of  the  whole  nation." 

As  to  the  utility  of  the  trial  by  impeach- 
ment, he  adds,  that  "  it  has  a  peculiar  pro- 
priety in  the  English  constitution  ;  which  lias 
much  improved  upon  the  ancient  model  im- 
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impeachment,  which  has  been  adopted  into 
our  constitution,  being  indeed  in  the  code 
from  whence  it  is  derived,  a  term  purely 
technical,  denoting  a  particular  method  ap- 
pointed for  the  trial  of  certain  crimes,  it  be- 
comes absolutely  necessary  that  we  should 
gu  back  to  its  source,  in  order  to  ascertain 
its  legal  import  and  signification,  and  the 
rules  and  principles  with  which  it  is  con- 
nected. \iul  here,  Sir,  I  am  prepared  to 
agree  without  the  least  reserve,  that]  the 
principles  of  the  English  law,  in  relation  to 
the  trial  by  impeachment,  so  far  as  tliev 
may.be  deemed  in  any  degree  applicable  to 
our  own  condition  and  circumstances,  and 
have  not  been  qualified  or  restrained  by  any 
of  the  provisions  of  our  own  constitution, 
are  deserving  of  great  respect  and  attention  ; 
and  are,  indeed,  to  be  received,  as  possess- 
ing almost  the  force  of  binding  authority, 
in  this  Commonwealth.  What  then  do  we 
find,  Sir,  to  be  the  doctrines  of  the  English 
law,  in  regard  to  this  great  and  extraordina- 
ry mode  of  trial  ?  What  are  the  particular 
delinquencies  that  fall  within  its  scope  ;  and 
the  legal  rules  and  principles  by  which  the 
trial  and  the  decision  are  to  be  governed? 

In  reference  to  all  these  questions,  I 
would  beg  leave,  in  the  first  place,  to  invite 
the  attention  of  this  Court  to  a  few  general 
leading  principles,  as  we  find  them  laid 
down  by  an  admirable  elementary  writer  of 
the  highest  authority.  In  the  Commenta- 
ries of  Sir  William  Blackstona;  vol.  4.  page 
2#9/£60,26l',-8fc.  in  his  chapter  respecting 
"  courts  of  criminal  jurisdiction,"  bespeaks 
first,  (as  standing  first  and  foremost  in  tbo 
■■•numeration)  of  she    high  court   of  parlia- 


dence  have  been  derived.     The   very    word,      ported  hit  her  from  the  Continent.  For,'_says 

he,  "  though  in  general  the  union  of  the 
legislative  and  judicial  powers  ought  to  be 
'most  carefully  avoided,  yet  it  may  happen 
I  that  a  subject,  intrusted  with  the  adm'mistra- 
|  tion  of  public  affairs,  may  infringe  the  rights 
of  the  people,  and  be  guilty  of  such  crimes, 
!  as  the  ordinary  magistrate  either  dares  not 
or  cannot  punish.  Of  these  the  representa- 
tives of  the  people,  or  house  of  commons, 
cann. t  properly  judge  ;  because  their  con- 
stituents are  tlie  parties  injured,"  &c.  &c. 
But  before  what  court  shall  this  impeach- 
ment be  tried  ?  Not  before  the  ordinary 
tribunals,  which  would  naturally  be  swayed 
by  the  authority  of  so  powerful  an  accuser. 
Reason  therefore  will  suggest,  "  that  this 
branch  of  the  legislature,"  that  is  the  house 
of  commons,  '•  which  represents  the  people, 
must  bring  its  charge  before  the  other  branch 
which  consists  of  the  nobility,  who  have 
neither  the  same  interests,  nor  the  same  pas- 


sions as  popular  assemblies.  It  is  proper 
that  the  nobility  should  judge,  to  insure  jus- 
tice to  the  accused  ;  as  it  is  proper  (hat  the 
people  should  accuse,  to  insure  justice  to  the 
commonwealth." 

In  this  connection,  Sir,  I  would  beg  leave 
also  to  read  a  passage  from  the  work  of 
another  elementary  writer  of  equal  respecta- 
bility, and  not  less  acknowledged  authority, 
than  that  already  cited,  in  which  the  sub- 
ject of  impeachment  is  treated  with  some- 
what more  particularity,  and  some  addition- 
al rules  and  principles  are  laid  down  with 
regard  to  the  nature  and  force  of  this  extra- 
ordinary method  of  prosecution,  which  ate 
deserving  of  the  most  serious  attention,  on 
the  present  occasion*; 
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I  refer  Sir,  to  tlis    admirable   Lectures  of| 
Mr.  Wooddesou.     In  vol.   2,   page   611    of" 
this    work,    in  treating   of  the   law    of  im- 
peachment, it  is  thus  laid  down  ; 

"  As  to  the  trial  itself,  it  must  of  course 
vary  in  external  ceremony,  but  differs  not  in 
essentials  from  criminal  prosecutions  before 
inferior  courts.  The  same  rules  of  evidence, 
the  same  legal  notions  of  crimes  and  pun- 
ishments prevail.  For  impeachments  are 
not  framed  to  alter  the  law,  but  to  carry  it  { 
into  more  effectual  execution,  where  it  I 
might  be  obstructed,  by  the  influence  of  too 
powerful  delinquents,  or  not  easily  discerned 
in  the  ordinary  course  of  jurisdiction,  by- 
reason  of  the  peculiar  quality  of  the  alleged 
crimes.  The  judgment  therefore  is  to  be 
such  as  is  warranted  by  legal  principles  or 
precedents ; — In  capital  cases,  the  mere 
stated  sentence  is  to  be  specifically  pro- 
nouoced. 

Were  it  necessary  for  me,  Sir,  to  shew  the  ' 
antiquity,  or  authenticity  of  the  doctrines  i 
here  advanced,  as  to  the  English  law  of  im-  I 
peachment,  by  these  great  and  celebrated  ! 
commentators,  I  could  readily  do  this,  by  re- 
ferring  this  Hon.  Court,  to  the  authority  of' 
much  earlier  writers,  who  have  been  most 
conspicuous  in  the  juridical  history  of  Great  ! 
Britain. 

It  is  to  be  presumed,  however,  that  noth 
ing  need  be  added  on  the  present  occasion,  ' 
to  the  authority  of  the  great  namss  that  have 
been  mentioned. 

Such  then  we  perceive,  Sir,  are  some  of 
the  doctrines  of  the  English  law,  iu  relation 
to  the  trial  by  impeachment;  and  although,  i 
as  I  shall  hereafter  attempt  to  show,  there 
are  other  and  most  important  rules  and  prin- 
ciples which  are  applicable  to  a  case  of  im- 
peachment, arising  under  the  constitution  of 
Massachusetts,  yet  I  will  very  cheerfully  a- 
gree,  that  the  principles  which  have  been 
quoted  shall  be  considered,  to  the  utmost  ex- 
tent of  their  applicability,  as  having  the  force 
and  authority  of  law  on  the  present  occasion. 
With  reference,  then  to  the  history  and 
the  character  of  the  trial  by  impeachment, 
as  we  find  it  explained  in  the  authorities 
that  have  been  c':ted,  a  most  important  idea 
which  first  presents  itself  to  our  mind  is.  that 
it  was  intended,  not  for  the  purpose  of  sub- 
jecting the  party  accused  to  any  degree  of 
ri  our  or  severity,  to  which  he  would  not 
h  ive  been  exposed  by  the  common  and  ordi- 
nary course  of  trial  by  jury,  but  was  in  fact, 
designed  for  the  express  purpose  »f  aflfon 
him  additional  security  and  protection.  It 
was  intended,  not  for  the  purpose  ofdepriv 
ing  the  civil  magistrate  of  that  boasted  priv- 
ilege of  being  heard  and  adjudged  bj  I  is 
peers,  which  might  be  claimed  as  a  birthright 
by  the  very  humblest  individual  in  the  realm, 
but  was  designed  to  shield  the  dignity  of  his 
eaficc  and  station  from  the  influence  of  those 


adverse  prejudices  and  suspicions,  which  are 
but  too   commonly  indulged  by  the  mass  of 
people  in  the  community,  in  regard   to  the 
character  and  conduct  of  those  whom  they 
have  elevated  to  power.     It  is  for  this  reason, 
and  only  this,  that  the  honor,  the  office,  the 
civil  rights,  of  the  public  functionary,  might 
i  be  lifted  above  the   reach  of  popular  preju- 
!  dice  and    exempted   from  tha   bias  which  is 
;  likely  to  be  felt  by  the  juror,  in  the  inferisr 
j  tribunals,  in  favor  of  the  accusation,   where 
no  other  than  the  sovereign  people  are  the 
!  accuser,  that  the  wisdom  of  the  English  law 
i  has  confided  to  a  higher  and  more  indepen- 
1  dent  department  of  its  government,  the  trial 
of  impeachments.     For   the  same  reason  I 
J  may  add,   though  the  analogy  is  but  feeble 
'  and  imperfect,  has  the  constitution  of  Massa- 
chusetts  consigned    this   method  of  trial  to 
the  high  tribunal  whom  I  have  the  honor  to 
[  address.     It  is  nevertheless   to  be  borne  al- 

■  ways  in  mind,  that  according  to  the  constitu- 
I  tion  of  England,  an  impeachment,  after  all, 
;  (differing  most  widely,  in   this  respect  from 

the   very  questionable   proceeding  by  act  of 
1  attainder  or  bill  of  pains  and  penalties)  "is a 
j  prosecution  of  the  already  known  and  estab- 
lished law  of  the  land  ;"  that  it  was  framed, 
''■'not   to   alter  this  law,   but  to  carry  it  into 
more  effectual  execution":  that  it  is,  in  fact, 
in  the  language  of  one   authority   that  has 
been  quoted,  a  kind  of ''bill  of  indictment,'' 
whose  trial  varies  indeed,  "in  external  cer- 
emony,"   but  differs    not  in  essentials,   that 
is,   in  regard  to   the  rules   of  evidence,  the 
legal  notions  and   definitions  of  crimes  and 
punishments,  from   other    criminal  prosetu- 

■  tions  before  the  inferior  courts  of  justice. 
Thus  we  see,  Sir,  what  are  to  be  reckoned 

1  as  being  among  the  leading,  fundamental 
.  principles  of  the  English  law  in  relation  to 
the  trial  by  impeachment.  It  is  well  known 
to  us  all  that  these  principles,  like  every- 
thing else  which  the  wisdom  of  man  in  any 
nation  or  age  has  devised  for  the  regulation 
of  civil  society,  have  occasionally  been  per- 
verted and  abused.  There  is  nevertheless 
afforded  us,  in  the  history  of  certain  recent 
events  which  have  occurred  in  the  country 
to  which  I  have  alluded,  the  best  possible 
evidence  that  the  wise  and  salutary  princi- 
ples that  have  been  stared,  are  too  deeply 
seated  in  the  constitution  of  that  nation,  to 
be  again  disturbed  ;  and  that  to  this  day  they 
are  rem  lining  unshaken,  and  unimpaired. 
I  allude,  Sir,  to  that  most  difficult  and  "  dis- 
tracting" subject,  the  late  trial  of  the  Queen 
of  England.  The  nature  of  this  memora- 
ble prosecution,  the   difficulties  and  embar- 


rassments which  attended  it  in  its  progress, 
as  well  as  its  final  result,  it  is  presumed,  must 
be  perfectly  familiar  to  the  recollection  of 
this  Hon.  Court.  This  prosecution,  we  know, 
was  carried  on  i;1.  ihflt  most  unusual  and  ex- 
traordinary form,  which,  is  sometimes,  though 
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rarely,  resorted  to  by  the  government  of 
England,  in  the  administration,  or  the  pre- 
tended administration  of  public  justice,  by 
the  bill  of  pnins  and  penalties.  It  is  also 
well  known,  that  according  to  the  principles 
which  have  been  laid  down  by  the  great  ele- 
mentary writers  and  commentators  upon  the 
constitution  andiaws  of  Great  Britain,  in  re- 
lation to  this  very  questionable  mode  of  pro- 
cedure, it  is  considered  by  them  all,  as  being 
a  sort  of  prosecution,  like  the  act  of  attain- 
der, which  is  only  calculated,  "prore  no/a," 
and  can  be  warranted  only,  by  the  presence 
of  some  signal  exigency,  some  great  neces- 
sity or  state  expediency,  demanding  imperi- 
ously a  more  prompt  and  effectual  interposi- 
tion of  the  civil  authority  than  can  be  afford- 
ed in  the  common  and  ordinary  course  of 
public  justice. 

On  recurring  to  the  report  of  this  celebra- 
ted trial,  which  is  now  on  the  table  before 
me,  it  will  be  seen,  that  at  a  very  early  siage 
of  its  progress  in  the  House  of  Lords,  an  at- 
tempt was  made,  and  most  strenuously  per- 
sisted in,  by  many  of  the  most  distinguished 
members  of  that  illustrious  assembly,  to 
quash  the  bill  and  thus  to  arrest  at  once  all 
further  proceedings  in  that  form.  The  pro- 
ceeding by  bill  of  pains  and  penalties  was, 
it  seems,  opposed  on  various  grounds.  The 
objections  of  some  of  the  members  proceed- 
ed on  the  general  gronn  Is,  that  notwithstan- 
ding the  few  precedents  that  were  to  be  found  j 
in  the  juridical  history  of  former,  and  for  the  j 
most  part  turbulent  times,  yet  that  this  mode 
of  prosecution,  at  all  times,  and  under  any  | 
imaginable  circumstances,  was  in  truth  but 
an  engine  of  violence,  injustice  and  oppres- 
sion ;  that  it  was  an  infringement  upon  the 
dearest  rights  and  privileges  of  Englishmen  ; 
and  an  outrage  upon  the  fundamental  prin- 
ciples of  the  constitution  and  the  law.  By 
others,  who  were  willing  to  admit  the  author- 
ity of  parliament,  in  certain  extraordinary 
crises,  to  resort  to  this  unusual  course  of  pio- 
cedure,  it  was  nevertheless  insisted,  that  it 
was  warranted  only  by  stern,  imperious  ne- 
cessity ;  by  the  impendence  of  some  great 
clanger  to  the  welfare  of  the  state,  which 
could  not  be  guarded  against  by  my  other 
means ;  and  that  in  the  c  ise  of  the  Queen,  no 
such  cause  could  be  found  to  exist,  sufficient 
to  justify  the  measure. 

A^ain,  it  was  contended  by  other  mem- 
bers of  the  House,  that  if  the  illustrious  per- 
sonage who  was  the  object  of  this  prosecu- 
tion, had  been  guilty  of  offences  against  the 
constitution  and  laws  of  the  realm,  which 
called  for  inquiry,  and  for  punishment,  she 
had  a  right  to  be  heard  and  tried  according 
to  the  legitimate  forms  of  proceeding,  which 
Are  established  by  the  constitution  and  the 
law.  If  her  offence  were  adultery,  it  wis 
said  that  a  bill  of  divot ce  would  he  the  reg- 
ular and    appropriate    remedy  ;    or,  if  the 


crime  had  b'jen  committed,  under  such  cir- 
cumstances as  to  bring  the  case  within  the 
statute  of  treason,  then  that  the  only  legiti- 
mate course  to  be  pursued,  was  by  indict- 
ment or  impeachment"  On  the  other  hand, 
it  was  argued  by  many  of  the  Lords  who 
were  advocates  for  this  form  of  prosecution, 
(and  it  is  to  the  grounds  that  were  assumed, 
in  this  part  of  the  discussion,  that  I  desise 
more  especially  to  draw  the  attention  of  this 
Hon.  Court  on  the  present  occasion)  that  in- 
asmuch as  the  act  of  adultery,  "  though  one 
of  the  greatest  offences  against  the  law  of 
God,  and  the  well-being  of  civil  society," 
was  yet  not  a  crime  cognizable  by  the  crim- 
inal law  of  England,  it  could  not  therefore, 
be  made  the  subject  of  indictment.  For 
the  same  reason  also,  it  was  contended,  that 
it  could  not  be  visited  by  the  way  of  im- 
peachment ;  for  that  nothing  could  be  the 
subject  of  that  mode  of  prosecution,  but  an 
offence  against  some  known  established  law 
of  the  land. 

I  will  not  weary  the  patience  of  this  Hon. 
Court,  by  quoting  from  the  book  which  I 
have  in  my  hand,  much  of  the  very  able  ar- 
guments that  were  urged  on  either  side,  on 
the  occasion  alluded  to,  in  relation  to  this 
great  and  most  interesting  question  ;  but  will 
barely  refer  to  some  of  the  observations 
which  were  made  by  one  of  the  most  con- 
spicuous members  of  the  high  court  of  im- 
peachment in  England,  in  support  of  the 
precise  principle,  for  which  the  counsel  for 
the  Respondent  contend  in  the  case  now  on 
trial.  The  question  in  debate  was,  whether 
the  then  pending  bill  of  pains  and  penalties 
should  be  dismissed,  in  order  that  the  pros- 
ecution might  he  resumed  in  the  form  of  im- 
peachment ;  the  remarks,  upon  this  point,  to 
which  I  would  solicit  the  attention  of  this 
Court,  are  among  those  which  fell  from  the 
Earl  of  Liverpool,  and  will  be  found  at  pag- 
es 841,  42,  &c.  &to.  of  part  1st  of  Dolby's 
Report  of  the  Trial  of  the  Queen  ;  London 
edition. 

In  the  course  of  his  reply  to  the  various 
arguments  which  had  been  urged  against  the 
bill,  the  noble  Earl  remarks,  "  That  he  was 
quite  willing  t»  allow,  that  when  a  bill  of  this 
kind  was  brought  forward,  it  was  necessary 
for  those  who  proposed  it,  to  show  some  spe- 
cial grounds  on  which  it  stood,  and  to  prove 
that  any  other  course  was  liable  to  strong  ob- 
jections. Nqw,  assuming  the  alleged  crime 
to  have  been  committed  ;  and  assuming  this 
for  the  present  only,  he  would  inquire  what 
other  course  their  lordships  or  the  govern- 
ment could  have  adopted,  save  that  which 
was  now  under  consideration.  From  the 
opinions  which  had  been  delivered  by  the 
learned  judges,  it  was  quite  clear  that  Her 
Majesty  could  not  be  indicted  for  high  trea- 
son. He  had  no  difficulty  in  saving  (and 
there  were  those   about  him  who  knew  well 
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his  sentiments  on  the  subject)  that  if  indict- 
ment for  high  treason  had  been  open  to  the 
government,  that  was  the   course,  and  the 
only  course  that  he  would  have  recommend- 
ed for  adoption.     But   the  question  as  to  in- 
dictment  for  high  treason    had  been  com- 
pletely set  at   rest.    Whatever   doubt    had 
before  existed,  had   been   put  an  end  to  by 
the    opinion    of   the  judges.     What   other 
course  then,  save  that  which  they  were  now 
considering,  could  be  resorted  to,  after  that 
solemn  decision  ?  There  was  but  one  other, 
that  by  impeachment,  and  he  wished  to  call 
their  lordships'  attention    to  the  view  which 
he  look  of  that  course.     In  his  mind,  all  the 
objections  which  could   be  urged   against  a 
special  law  might,  with  equal  jnstice  be  ap- 
plied to    impeachment.     The  argument  of 
the   learned    counsel  who  had    been  heard 
against  the  bill,  came  to  this  ;  that  every  of- 
fence might  be  made  the  subject  of  impeach- 
ment.    If  that  statement  were  good  dejure, 
as  well  as  practically  ;  if  a   proceed  ng  by 
impeachment  were    open,    in    every    case, 
where  a   public   grievance  existed,  w  p   was 
an  exception  made  in  favor  of  bills  of  pains 
and  penalties  ?'' 

Permit  me,  Mr.  President,  here  to  inter- 
rupt for  a  moment  the  argument  of  the  no- 
ble Earl,  that  I  may  put  the  question  to  t his 
Hon.  Court  also,  that  if,  under  the  constitu- 
tion and  law  of  this  Commonwealth,  the 
proceeding  by  impeachment  be  open  in  ev- 
ery case,  wh3ie  some  petty  delinquency, 
some  trifling  aberration  from  the  exact  lire 
of  official  duty,  whether  amounting  or  not  to 
a  crime  in  the  eye  of  the  law,  is  imputed  to 
the  civil  magistrate  ;  why  is  it  that  another, 
and  not  less  effectual  remedy  for  the  griev- 
ance in  all  such  case*,  namely,  the  removal 
upon  address  of  the  two  branches,  has  been 
studiously  appointed  by  our  constitution,  and 
superadded  to  this  all-searching,  all-pervad 
ing  power  of  impeachment  ?  I  am  quite  con- 
tent, Sir,  that  the  answer  which  was  given  by 
the  noble  lord  in  parliament  in  regard  to  the 
law  of  England  in  such  case,  should  be  re- 
ceived as  my  own  answer  on  the  present 
occasion. 

He  goes  on  to  remark  that,  "  the  reason 
of  exception  in  favor  of  bills  of  pains  and 
penalties  and  of  attainder,  was  obvious.  It 
was,"  says  he,  "  simply  this,  because  cases 
did  occasionally  arise,  to  which  impeach- 
ment would  not  apply.  Th  it  was  the  ground 
on  which  bills  of  pains  and  penalties,  and  of 
attainder  must  stand  or  fall.  Then  assum- 
ing this  crime  to  have  been  committed,  it 
was  evidently  not  high  treason,  under  the 
statute  of  Edward  III.;  and  in  the  next 
place,  if  was  not  a  crime  bv  the  common 
law  of  this  country,  generally  speaking. — 
But  it  would  be  said  that  the  offence  in  ques- 
tion was  a  sort  of  moral  abuse,  which,  like 
all  others,  <-on'ra  bonos  mores,  might  be  made 
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I  the  subject  of  impeachment ;  and  it  was  fur- 
ther argued,  that  if  cases  ot  this  nature  could 
not  be  visited  by  the  way  of  impeachment, 
it  would  go  to  narrow  the  rights  and  privile- 
ges of  the  two  houses  of  parliament.  No 
man  was  more  inclined  than  he  was,  to  pro- 
tect them  in  the  exercise  of  their  rights  to 
the  fullest  possible  extent ;  but  he  knew  not 
how  they  could  make  that  a  subject  of  im- 
peachment, which  by  the  law  of  England 
was  not  a  crime." 

I  am  aware,  Mr.  President,  that  all  which  I 
have  here  quoted  is  to  be  regarded  but  as  the 
expression  of  ah  opinion  by  a  single  individ- 
ual ;  and  that  as  such,  notwithstanding  the 
distinguished  talents,  the  exalted  station  of 
that  individual  in  the  government  of  which 
he  is  a  principal  member,  it  is  entitled  to  no 
more  weight  in  the  estimation  of  this  Hon. 
Court  than  the  opinion  of  any  other  intelli- 
gent man  in  our  own  community,  who  may 
have  had  occasion  to  exercise  the  powers  of 
his  mind  upon  the  subject  in  question.  But, 
Sir,  upon  an  examination  of  the  whole  scope 
of  reasoning  and  argument  which  were  so 
conspicuously  displayed  upon  the  occasion 
alluded  to  ;  and  with  reference  more  espec- 
ially to  the  final  decision,  which  ensued,  of 
the  great  question  to  which  all  this  reasoning 
and  argument  were  applied,  I  feel  myself 
fully  justified  in  stating,  that  these  principles 
which  were  advanced,  in  relation  to  the  law 
of  impeachment  by  the  distinguished  person 
age  I  have  alluded  to,  were  ultimately  sanc- 
tioned and  adopted  by  the  highest  authority 
of  the  British  empire. 

In  support  of  this  suggestion  I  would  Leg 
leave  to  state  to  this  Hon.  Ccurt,  lh.it  after 
it  was  virtually  agreed,  as  well  by  the  advo- 
cates as  the  adversaries  of  the  Queen,  that 
the  bill  of  pains  and  penalties  ought  on  ev- 
ery principle  to  be  dismissed,  in  case  im- 
peachment would  lie,  for  the  offences  with 
with  she  was  charged,  the  final  vote  on  the 
question  was  carried  by  a  majority  of  one 
hundred  and  fifteen  of  the  House,  it)  favor 
of    proceeding  on  the  bill. 

In  this  view  of  the  subject  Sir,  and  con- 
sidering more  especially,  that  on  the  occa- 
sion alluded  to,  the  greatest  wisdom  and  tal- 
ents and  learning  of  one  of  the  most  en- 
lightened nations  on  the  globe,  were  com- 
bined, and  concentrated,  and  brought  to 
bear  upon  this  great  question  of  consti- 
tutional law,  it  would  seem  to  be  by  no 
means  presumptuous,  were  I  to  rely  on  this 
decision  as  affording  something  like  a  rule, 
for  the  case  now  on  trial. 

Upon  the  whole,  Mr.  President,  I  feel  my- 
self warranted  in  stating  it  as  ar.  undenia- 
ble position,  (and  I  profess  fo  have  devoted 
no  inconsiderable  attention  to  the  investiga- 
tion of  this  subject,)  thar,  for  nearly  two 
hundred  years,  to  the  present  day,  the  great 
principle  has  been   recognized  in    England, 
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as  constituting  a  part  of  their  law  of  impeach-  | 
merit,  that  it  is  a  process  which  can  only  be 
resorted  to   for    the    punishment  of  some  \ 
great  offence  against  a  known,  settled  law  of 
the  land. 

Such  then,  w  e  see,  Sir,  is  the  wisdom,  the 
justice,  I  may  say  also  the  benignity  (for, 
even  justice,  in  a  monarchy,  may  he  viewed 
as  benignity.)  of  a  government,  whose  con- 
stitution and  laws,  we  have  certainly  not 
been  accustomed,  (to  say  the  least)  to  regard 
as  a  model  of  perfection,  nor  as  being  too 
much  disposed,  to  favor  the  purpose  of  civ- 
il liberty,  or  the  rights  of  the  subject,  at  the 
expence  of  power,  and  prerogative. 

Jt  remains  then  to  be  considered,  whether 
in  this  respect  the  mild  and  liberal  system  of 
laws  which  has  been  adopted  by  the  people 
of  Massachusetts,  and  under  which  they 
have  lived  and  prospered  for  so  many  years, 
be  not  equally  favorable  to  the  rights  of  the 
citizen,  the  security  of  the  magistrate,  and 
the  maintenance  of  the  principles  of  justice 
and  of  truth. 

Whether,  in  fact,  it  be  consistent  with 
what  we  know  of  the  patriotism  and  the  sa- 
gacity of  those  enlightened  statesmen  who 
were  the  founders  of  our  constitution,  that 
when  forming  a  government  upon  the  pure 
basis  of  a  republic,  they  could  have  permit- 
ted their  great  minds  to  have  been  busied  in 
the  adjustment  of  comparative  trifles  ;  in 
ferreting  from  the  system,  each  grain  and 
atom  of  arbitrary  power,  and  yet  were  so  'i 
short  sighted  after  all,  as  to  have  left  in  the 
very  midst  of  their  production,  a  foul  princi- 
ple of  despotism,  fit  only  to  have  a  place  in 
the  codes  of  a  Caligula  or  a  Nero  ! 

I  humbly  hope,  Sir,  it  will  be  in  my  pow- 
er to  show,  in  the  sequel  of  my  remarks, 
that  neither  the  constitution  of  Massachu- 
setts, nor  the  eminent  men  who  were  con- 
cerned in  ils  formation,  are  open  to  any 
such  imputation. 

Thus  far  Mr.  President,  my  remarks  have 
been  principally  confined  to  a  consideration 
of  some  of  the  principles  which  are  recog- 
nized by  the  constitution  and  lite  law  of 
England  in  relation  to  the  subject  of  im- 
peachment. 

It  is  not  however,  as  I  think,  to  the  consti- 
tion  and  law  of  that,  or  any  other  foreign 
nation,  but' to  our  own  constitution  and  the 
law  of  our  own  bind,  that  we  are  to  look  af- 
ter all,  for  the  principle  and  the  authority 
by  which  we  are  to  be  guided  and  governed 
on  the  present  occasion.  1  am  willing  in- 
deed to  admit,  that  in  so  far  as  the  provis- 
ions of  the  constitution  of  Massachusetts,  in 
j-egard  to  the  subject  of  impeachment,  have 
•adopted  the  technical  language  of  another 
nation,  it  is  not  only  proper,  but  necessary, 
that  we  should  resort  to  the  codes  of  that 
nation,  in  order  to  ascertain  the  legai  signi- 
cation  and  import  of  the  terms  thus  employed. 


It  is  also  very  readily  admitted,  that  if  there 
be  found  in  the  text  of  our  constitution  any 
thing  doubtful  or  ambiguous,in  relation  to  this 
subject,  we  may  vety  properly  seek  for  its 
explanation  by  consulting  the  wisdom  and 
experience,  of  that  country,  whence  so 
large  a  portion  of  our  whole  system  of  ju- 
risprudence was  originally  derived. 

Thus  far,  Mr.  President,  but  no  farther  in 
my  humble  opinion,  is  it  competent  for  this 
Hon.  Court,  on  the  trial  of  an  impeach- 
ment, to  be  influenced  in  its  proceedings  or 
its  decision,  by  any  other  authority  on  earth 
than  the  constitution  and  law  of  this  Com- 
monwealth. 

Heretofore,  in  the  course  of  my  argument, 
I  have  had  occasion  to  remark,  that  the  par- 
liamentary usages  of  Great  Britain,  which 
constitute,  in  reality,  the  very  foundation  of 
their  law  of  impeachment,  could  not,  in  my 
opinion,  be  received  as  having  any  force  or 
applicability,  upon  the  present  occasion; 
to  this  remark,  it  might,  I  think,  very  prop- 
erly have  been  added,  that  from  a  reference 
to  those  usages,  nothing  could  be  obtained 
which  would  serve,  even  in  the  way  of  anal- 
ogy, or  example, to  assist  this  Court,  in  the 
course  of  its  proceedings.  In  further  illus- 
tration of  my  views  on  this  head,  I  would, 
now,  beg  leave  to  caU  the  attention  of  the 
Court  to  that  clause  in  the  constitution  of 
Massachusetts,  whieh  was  expressly  intend*- 
ed,at  its  adoption,  to  define  and  limit  the 
extent  to  which  the  law  of  England,  in  rela- 
tion to  the  subject  of  impeachment,  or  any 
other  subject,  should,  thereafterwards,  be  re- 
ceived as  authority,  in  the  courts  of  this 
Commonwealth.  I  refer,  Sir,  to  the  Ctli 
Chapter  of  the  Constitution,  Art.  6th.  It  is 
thus  ;  "  All  the  laws  which  have  heretofore 
been  adopted,  used  and  approved,  in  the 
Province,  Colony,  or  State  of  Massachu- 
setts Bay,  and  usually  practised  on  in 
the  courts  of  law  shall  still  remain  and  be 
in  full  force,  until  altered  or  repealed  by  the 
Legislature  ;  such  parts  only  excepted  as 
are  repugnant  to  the  rights  and  liberties  con- 
tained in  tins  Constitution." 

Now,  Sir,  with  reference  to  this  most,  im- 
portant and  salutary  provision  of  our  consti- 
tution, I  would  beg  to  inquire  of  the  Hon. 
Managers,  when  v.  as  it  since  the  first  land- 
ing of  our  forefathers,  that  the  parliamentary 
law  of  impeachment,  any  more  than  their  bill 
of  pain;  and  penalties,  or  the  trial  by  battle 
oi  ordeal,  has  been  adopted  and  approved 
and  usually  practised  on  in  the  courts  of  the 
colony  of  Massachusetts? 

Without  the  fear  ot  contradiction,  it  may, 
I  think,  be  affirmed,  that  from  the  earliest 
history  of  the  colony,  to  the  present  day, 
not  a  solitary  precedent  can  be  adduced, 
lending  to  shew  the  introduction  of  ibis  lau  , 
among  the  people  of  Massachusetts,  much 
']!  less  that  it  had  ever  been  so  familiarised  b\ 
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usage  and   practice,  as  to   have   become   a  I 
part  of  the  settled  law  of  our  land. 

But,  Sir,  notwithstanding  the  objections 
that  have  been  urged  against  the  admission 
of  the  English  law  of  impeachment,  ns  af- 
fording the  rule  of  decision  in  the  case  now 
on  trial,  I  beg  it  may  be  distinctly  under- 
stood that  they  have  not  proceeded  upon  the 
ground  of  any  possible  apprehension  we 
could  entertain,  that  the  cause  of  our  client 
would  be  in  any  degree  endangered  by  the 
circumstance,  if  this  Hon.  Court  should  see 
lit  to  adopt  that  law,  as  binding  to  its  fullest 
extent.  On  the  contrary  we  are  entirely 
willing  to  ad;. lit,  that,  although  the  trial 
by  impeachment  in  England  has  in  former 
times,  been  greatly  abused,  by  being  em- 
ployed occasionally  as  an  instrument,  in  the 
hands  of  tyrants,  ct  "  injustice  ana  oppres- 
sion," yet  it  has  at  length  become  settled 
upon  principles,  which,  in  this,  as  well  as 
in  that  country,  cannot  but  be  acknowledged 
as  being  reasonable  and  just. 

It  is,  however,  I  repeat,  to  the  constitu- 
tion of  Massachusetts,  after  all,  that  we  are 
to  resort,  as  to  the  great  fountain  of  all  the 
law  and  the  authority  which  should  govern 
in  the  case  now  on  trial :  and  lam  indeed 
exceedingly  mistaken  in  all  the  views  I  have 
been  able  to  take  of  the  subject,  if  from 
this  source  alone,  without  the  assistance  of 
any  foreign  code  whatsoever,  there  may  not 
be  derived  all  the  light  and  information, 
which  may  be  necessary  to  guide  this  Hon. 
Court  in  the  proper  exercise  of  its  high 
functions,  as  a  court  of  impeachment,  and 
lead  them  to  a  safe,  and  correct  decision. 

"With  reference  then  to  the  provisions  of 
the  Massachusetts  constitution,  I  shall  as- 
sume, and  with  no  small  degree  of  confi- 
dence, the  following  positions,  viz  : 

1.  That  the  Senate  of  Massachusetts, 
when  assembled  in  the  foim  of  a  court  of 
impeachment,  is,  to  all  intents  and  purposes, 
a  court  of  judicature  ; — that  it  is  not,  as  has 
been  falsely  imagined  by  some,  and  us  inti- 
mated indeed,  by  an  Hon.  Manager,  to  be 
regarded  as  a  convention  in  the  nature  of  an 
inquest  of  office  ;  sitting  to  investigate  the 
genera!  character,  and  maimers,  or  morals, 
of  the  magistrate,  and  to  remove  him  from 
office  or  not,  according  to  its  own  will  and 
pleasure,  or  upon  any  grounds  of  policy  or 
slate  expediency. 

2.  That  the  jurisdiction  of  this  Court  ex- 
tends only  to  the  trial  and  punishment,  of 
certain  crimes  and  offences,  against  the 
known  laws  of  the  land. 

3.  That  in  the  trial  of  these  offences,  it 
is  bound  by  the  same  rules  of  evidence  ;  the 
same  legal  notions  and  definitions  of  crime, 
and  the  same  precision  as  to  the  laying  the 
accusation,  as  prevail  in  the  inferior  courts 
r»f  the  common  law. 

Permit  :ue  then  first  to  inquire,  is  this  a 


court  of  judicature  ?  And  really  Sir,  one 
would  think,  that  the  language  of  the  con- 
stitution as  to  this,  were  almost  too  plain 
and  explicit  to  require,  or  even  to  admit,  of 
any  comment,  in  the  way  of  illustration. 

A  bare  recital  of  those  provisions  that  re- 
late to  the  subject  of  impeachments,  which 
give  to  this  honorable  body  its  existence  as 
a  court,  and  as  such,  have  clothed  it  with 
all  its  powers  and  attributes,  would  seem  in- 
deed to  supersede  the  necessity  of  all  argu- 
ment or  inference. 

Referring  then  to  the  article  which  has 
already  been  quoted,  we  find  it  commences 
with  'he  declaration,  "The  Senate  shall  be 
a  court  with  full  authority  to  hear  and 
determine  all  impeachments,"  &c. 

Permit  me  to  say,  Sir,  that  this  of  itself,  (if 
we  proceed  upon  the  unquestionable  princi- 
ple that  where  technical  terms  are  employed 
in  our  constitution,  they  were  intended  to  be 
applied  in  their  technical  sense)  would  be 
abundantly  sufficient  to  establish  my  posi- 
tion, that  this  court  of  impeachment,  is  no 
other  than  a  court  of  judicature  ;  or  to 
adopt  the  language  of  the  great  oracle  of 
the  English  law,  in  his  definition  of  a  court, 
that  it  is  "  a  place  where  justice  is  judicially 
administered";  I  would  add,  not  arbitrarily 
administered,  as  would  seem  to  be  inferred 
by  an  Hon.  Manager. 

If,  however,  any  thing  be  required  by 
the  way  of  additional  explanation  as  to  the 
intent  and  meaning  of  the  constitution,  iu 
this  respect,  we  find  in  the  subsequent  pro- 
visions of  the  article  referred  to,  every 
thing  thatcan  be  necessary  for  this  purpose  : 
"  But  preyious  to  trial  of  every  impeach- 
ment, the  members  of  the  Senate  shall  res- 
pectively be  sworn,  truly  and  impartially  to 
try  and  determine  the  charge  in  question, 
according  to  evidence.  Their  judgment, 
however,  shall  not  extend  further  than  to 
removal  from  office,  fee. 

But  the  party  so  convicted,  shall  be  never- 
theless liable  to  indictment,  trial,  judgment, 
and  punishment,  according  to  the  laws  of 
the  land." 

What  have  we  in  all  this,  Sir,  but  a  com- 
plete delineation  of  a  court  of  judicature  ? 

In  directing  the  course  of  procedure  by 
impeachment,  the  language  of  our  constitu- 
tion, from  t'.ie  very  inception  of  the  process, 
by  the  grand  inquest  of  the  Commonwealth, 
to  its  final  adjudication  by  this  high  Court, 
is  purely  technical,  and  as  already  remarked, 
must  receive  its  appropriate,  technical  inter- 
pretation. In  the  description  here  given  us 
of  the  powers  and  the  duties  of  this  high  tri- 
bunal, we  find  then,  it  speaks  of  an  inquest 
or  presentment,  of  a  court,  «f  the  trial,  of 
conviction  and  of  judgment.  Permit  me 
once  nioro  to  inquire,  Sir,  what  more  than 
all  this  can  be  wanted  for  the  description  of 
a  proceeding  before  a  court  of  judicature  ? 
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Indeed  it  would  seem  as  though  this  honora- 
ble body,  by  the  very  form  and  manner  of 
its  organization  on  the  present  occasion,  had 
virtually  recognized  the  principle  for  which 
we  contend.  Every  tiling  which  we  see  be- 
fore us,  and  around  us ;  the  proper  execu- 
tive officer  of  the  law  in  attendance,  the  very 
crier  with  his  formulary  to  open  and  to  ad- 
journ your  session  ;  every  thing  indeed,  ex- 
cept the  presence  of  a  traverse  jury  on  either 
side  of  your  hall,  is  calculated  to  impress  the 
mind  with  the  conviction,  that  you  are  not 
now  concerned  in  the  mere  arbitrament  of 
a  cause  between  the  Commonwealth  and 
the  Respondent ;  but  are  in  the  exercise  of 
yotir  high  functions  as  a  court  of  judicature  ; 
judicially  employed  in  the  administration  of 
public  justice  ;  and  called  to  pronounce  upon 
the  guilt  or  innocence  of  the  defendant,  ac- 
cording to  thp  laws  of  the  land. 

Thus,  Sir,  I  have  endeavored  briefly  to 
show,  and  I  humbly  hope  it  has  been  done 
satisfactorily,  that  this  high  tribunal  is  "  a 
court  in  which  justice  is  to  be  judicially  ad- 
ministered." If  then  the  position  be  cor- 
rect, it  results,  I  apprehend,  as  a  legal  con- 
clusion from  the  premises,  that  the  decision 
of  this  Court  upon  the  case  now  on  trial, 
like  every  other  judicial  decision,  must  pro- 
ceed upon  some  more  sure  and  certain 
grounds  than  the  mere  individual  sentiments 
and  opinions  of  its  members  as  to  the  char- 
acter or  conduct  of  the  party  accused  ;  that 
it  must  in  fact  have  for  its  foundation  the 
unquestionable  evidence  of  a  violated   law. 

I  shall  not  attempt,  in  this  place,  to  illus- 
trate by  any  reasoning  of  my  ovvn'the  prin- 
ciple last  stated,  but  will  beg  the  attention 
of  this  Court  to  a  few  passages  in  relation  to 
it.  which  are  quoted  from  books  of  most  fa- 
miliar and  unquestionable  authority. 

"The  judgment,  (it  is  said)  though  pro- 
nounced, or  awarded  by  the  judges,  is  not 
their  determination  or  sentence,  but  the  de- 
termination and  sentence  of  the  law.  It  is 
the  conclusion  that  naturally  and  regularly 
follows  from  the  premises  of  law  and  fact; 
whinh  judgment  or  conclusion  depends, 
therefore,  not  on  the  arbitrary  caprice  of  the 
judge,  but  on  the  settled,  invariable  princi- 
ples of  justice.  The  judgment,  in  short,  is 
the  remedy  prescribed  by  law  for  the  redress 
of  injuries,  and  the  suit,  or  action,  is  but  the 
vehicle  or  means  of  administering  it.  What 
that  remedy  may  be,  is  indeed  the  result  of 
deliberation  and  study,  to  point  out;  and 
therefore,  the  style  of  the  judgment  is,  not 
that  it  is  decreed  or  resolved  by  the  court,  for 
then  the  judgment  might  appear  to  be  their 
own.; -but,  "  It  is  considered."  Considera- 
tion est  per  Curiam,"  that  the  plaintiff  do 
recover  his  damages,  his  debt,  his  posses- 
sion, and  the  like;  winch  implies  that  the 
judgment  is  none  of  their  own,  but  the  act 
of  the  law,  pronounced  and  declared  by  the 


court,  after  due  deliberation  and  inquiry.-* 
1  Co.  Inst.  3d,  &c. 

Such  we  perceive,  Sir,  are  some  of  the 
wise,  and  most  salutary  principles  of  the 
common  law,  in  regard  to  the  nature  of  the 
trial  and  the  judgment  in  a  court  of  ordinary 
jurisdiction.  If  then  this  honorable  body, 
organised  as  it  is  under  the  constitution  of 
Massachusetts,  as  a  court  of  impeachment, 
is  to  be  regarded,  as  I  am  well  assured  it 
must  be,  to  all  intents  and  purposes,  as  a 
court  of  judicature,  what  shall  be  said  of  the 
not  less  novel,  than  alarming  doctrine  which 
was  advanced  by  the  learned  Manager  ;  that 
it  is  a  court,  nevertheless,  whose  powers  are 
transcendent,  which  is  bound  by  "  no  com- 
mon law  rules  and  principles,"  and  is  left  to 
the  exercise  of  its  own  opinions  and  judg- 
ment, independently  of  all  other  rule  or  au- 
thority ?  Sir,  I  will  cheerfully  leave  it  for 
the  learning  and  ingenuity  of  the  Hon.  Man- 
agers to  reconcile,  if  it  be  possible,  in  the 
conclusion  of  their  argument,  these  seeming 
inconsistencies. 

I  will  now  proceed,  in  the  second  place, to 
a  brief  inquiry  as  to  the  extent  of  the  juris- 
diction, which  belongs  to  this  Court,  as  a 
eourt  of  impeachment,  and  the  nature  of  the 
delinquencies  over  which  it  has  the  power  of 
trial  and  punishment.  Upon  this  head,  it  is 
first  of  all  to  be  remaiked,  that  the  consti- 
tution of  Massachusetts,  differing  in  this  re~ 
spect  from  that  of  Great  Britain,  has  very 
wisely  restrained  the  trial  by  impeachment 
to  one  class  only  of  the  citizens,  who  are 
public  functionaries;  and  even  with  regard 
to  these,  such  offences  only,  as  may  have 
been  committed  "  in  their  offices,"  are  sub- 
jected to  this  trial.  Such  is  the  express  pro- 
vision of  the  constitution.  It  is  not  then  to 
be  disputed  that,  whatever  may  have  been 
the  inadvertencies,  or  even  the  crimes  of  the 
Respondent,  in  bis  conduct  as  an  individual, 
he  is  not  amenable  for  these  to  a  court  of 
impeachment.  Suppose  him  to  have  been 
guilty  of  any  imaginable  offence  against  the 
peace  and  order  of  society  ;  that  he  has  been 
a  party  to  a  duel,  or  even  a  principal  in  a 
sce,ne  of  murder  and  assassination  ;  yet  if 
these  offences,  high  and  aggravated  and  de- 
testable as  they  may  seem,  have  not  been 
brought  home  to  him,  as  being  a  manifest 
dereliction  ojf  some  official  duty,  he  is  not 
most  assuredly,  under  the  constitution  of 
Massachusetts,  amenable  for  all  this  to  a 
court  of  impeachment. 

The  wisdom  and  vigilance  of  our  laws 
have  not  failed  to  provide  another,  and  not 
less  effectual  remedy  for  all  such  mischiefs. 

Again,  Sir,  I  would  take  occasion  here 
to  repeat,  that  it  is  not  for  every  petty  de- 
linquency ;  for  ary  thing  and  everything, 
which  may  be  detmed  incongruous  or  ex- 
ceptionable in  the  behaviour  of  the  magis- 
trate, even  in  rela i  ion-  to  his  official  duties, 
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that  he  can  be  subjected  to  removal  and  dis- 
franchisement, by  this  extraordinary  process 
of  impeachment.  Accustomed  for  a  long 
time  to  the  frigid  office  of  a  judge,  he  may 
perchance  have  lost,  in  some  measure,  the 
feelings  and  sympathies  which  once  belong- 
ed to  him  as  a  man;  he  may  have  become 
habitually  austere;  peevish  and  petulant  to- 
wards parties  and  witnesses,  and  every  one 
who  may  have  occasion  to  appear  at  his  bar  ; 
yet  if  his  duties  as  a  magistrate  be  discharg- 
ed with  fidelity  and  integrity  ;  if  he  have 
committed  no  offence  against  the  law  of  the 
land,  his  removal  by  address  is  the  only  con- 
stitutional and  appropriate  remedy  for  the 
evil. 

I  may  add,  Sir,  that  it  seems  to  have  been 
in  tenderness  towards  these  frailties  and  in- 
firmities of  human  nature,  to  which  the  men 
in  high  stations  are  more  peculiarly  expos- 
ed, that  the  wisdom  of  our  constitution  lias 
provided  the  milder  corrective  which  has 
been  mentioned. 

It  is  not,  indeed,  to  be  denied  (although  I 
have  always  been  accustomed  to  regard  this 
as  being  an  exceptionable  feature  in  our  pre- 
sent system  of  government ;  a  blemish  which, 
for  one,  I  would  very  gladly  have  assisted  in 
correcting  at  the  late  revision  of  that  system) 
that  by  this  process  of  address,  the  whole 
magistracy  of  the  Commonwealth,  so  far  at 
least  as  regards  the  mere  tenure  of  their  of- 
fice, has  been  virtually  left  to  the  sovereign 
will  and  pleasure  of  those  branches  of  the 
government,  which  it  was  the  policy  of  our 
constitution  to  exclude,  in  every  other  case, 
from  the  least  participation  in  the  exercise 
of  judicial  power. 

There  is  nevertheless  much  comfort  in 
the  reflection  that  the  removal  by  address,  is 
after  all  a  very  different  thing  from  a  con- 
demnation for  crime.  It  implies  net  cor- 
ruption, nor  is  attended  with  infamy  or  re- 
proach ;  it  isbut  the  loss  of  office,  and  nothing 
besides.  The  magistrate,  in  such  case,  if 
he  be  sustained  by  conscious  rectitude,  as  i6 
the  Defendant  at  your  bar,  may  meet  his 
doom  with  firmness  and  composere.  He 
may  even  regard  it,  as  being  among  the 
common  ills  in  the  order  of  Providence, 
which  not  unfreqnently  alight  as  well  upon 
the  just  as  the  unjust ;  and  yet  are  there- 
suit  of  an  inscrutable  wisdom  which  it  i% 
not  permitted  for  mortals  to  exploie.  If 
flven  then  it  be  true,  Sir,  as  was  intimated 
by  an  Hon.  Manager,  that  inert  is  existing 
against  the  Respondent  a  degree  of  "  popu- 
lar excitement,"  a  general  feeling  of  dissat- 
isfaction with  regard  to  his  conduct,  either  as 
a  magistrate  or  a  man,  which  might  tend  to 
impair  his  usefulness  as  a  public  functiona- 
ry ;  yet  if  he  be  not  found  guilty  of  some 
official  aud  definable  offence  against  a 
known  law  of  ;he  land, let  his  case  be  trans- 
ferred to  the  consideration  of  that  other  de- 
15 
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pattment  of  the  government  which  has  been 
specially  appointed  to  administer  the  proper 
remedy  for  such  an  evil. 

Let  him,  if  you   please,  be   deprived   of 
his  office,  if  it  be  only   to  gratify   the  very 
whim  and  caprice  of  the   people    who  con- 
ferred it  upon  him  ;    but,  in   the   name  of 
justice,  of  humanity,  I  implore,  that  it   may 
never  be  said,   a   citizen   of  Massachusetts, 
for  such  causes  as  have  been   supposed,   has 
been  subject  to  all  the  complicated    miseries 
and  horror  of  a  condemnation,  by  impeach- 
ment. 
Thus  much,  Mr.  President,  I  have  deeni- 
J  ed  it  proper  to  observe  in  respect  to   a   spe- 
j  cies  of  individual  and   official  improprieties, 
'  which  in  my  view  are   clearly   without  the 
jurisdiction  of  this  Court.     With  your  leave, 
Sir,  I  will  now  proceed  to   a  brief  examina- 
tion of  the  cases,  wherein,  as   I   think,   the 
proceeding  by  impeachment,   must   be   re- 
garded as  the  appropriate  constitutional  rem- 
edy ; — and  in  respect  to  this,  notwithstand- 
ing all  that  has  been  said  of  the  constitution 
or  laws  of  another  country,  nothing  more,  in 
my  humble  judgment   can  be   necessary   to 
lead  us  to  a  safe  and  satisfactory  conclusion, 
than  a  reference  to  a  few  plain,  and   iutell !•» 
gible  words,  which  are  to  be  found  in   those 
clauses  of  our  own  constitution  that  have  al- 
ready been  recited. 

The  authority  of  the  Senate,  then,  as  a 
Court  of  iiilpeachment,  according  to  the" 
language  of  the  constitution,  is  "  to  hear 
and  determine  all  impeachments  made  by 
the  House  of  Representatives,  against  any 
officer  or  officers  of  the  Commonwealth, 
for  misconduct  and  maladministration  in 
their  offioes."  Such  is  the  brief  constitu- 
tional description  of  the  offences,  and  the 
only  offences,  8f  which  this  tribunal,  as  a 
Court  of  impeachment,  can  have  cogni- 
zance ;  and  it  would  be  strange  inneed,  it 
would  be  a  sad  reflection  upon  the  character 
of  those  learned  and  enlighted  statesmen 
who  were  the  framers  of  the  instrument,  if 
in  relation  to  so  interesting  a  Mibject,  they 
should  unwarily  have  been  led  to  the  adop- 
tion of  terms  of  so  dubious  and  equivocal 
an  import^  as  to  require  great  depth  of  re- 
search in  order  to  develope  their  true  intent, 
and  signification. 

I  am  fully  persuaded,  Sir,  that  diis  is  by 
110 .means  the  case  ;  and  that  we  shall  be 
enabled  by  a  little  reflection,  very  readily  to 
comprehend  every  thing  which  could  have 
been  intended  by  this  delegation  of  power 
on  the  subject  of  inipeadiment.  With  ref- 
erence to  the  clause  that  has  been  quoted, 
the  whole  stress  of  the  inquiry,  seems  to 
rest  upon  the  words,  misconduct  and  malad- 
ministration. What  then  are  the  legal  im- 
port and  signification  of  these  terms  ?  We 
answer,  precisely  the  same,  as  of  crimes  and 
misJciiiean-jis  : — that    they    are,   in    every 
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respect  equivalent  to  the  more  familiar 
terms  that  are  employed  by  the  constifution 
of  Great  Britain  in  its  description  of  im- 
peachable offences,  subject  only  to  the 
wholesome  limitation,  which,  in  this  Com- 
monwealth, confines  this  extraordinary 
method  of  trial  to  the  official  misdemean- 
ors of  public  functionaries. 

in  support  of  this  position,  I  would  take 
occasion  to  remark,  that  one  of  the  words 
that  are  alluded  to,  namely,  "  maladminis- 
tration," is  a  term  of  purely  technical  ori- 
gin, and  like  burglary,  larceny,  or  any  other 
term  that  we  have  seen  lit  to  adopt  from  the 
English  code,  is  susceptible,  by  a  reference 
to  that  code,  of  a  precise  and  definite  inter- 
pretation. 

On  referring  to  the  Commentaries   of  Sir 
William  Blackstone,  (vol.  4,  p.    1£1,)  it  will 
be  perceived  that  this  most  learned  and  ana-  [ 
lytical     commentator   has    spoken    of   the 
'•  maladministration"  of  public  officers,  as 
being  a  species  of  offence,  belonging  to   that  | 
well  known  class   of  offences,  called  "  mis-  i 
prisions"  or  "  contempts." 

I  beg  leave  to  give  you  in   the   words    of  { 
this  author,  a  description,   not  only    of    the 
particular  crime  we  are  speaking  of,  but   of 
the  genus  also  of  which  it  is  a  species. 

"The  fourth  species  of  offences," says  he, 
"  more  immediately  against  the  king  and 
government,  are  entitled  misprisions  and 
contempts.  Misprisions  arc,  in  the  accepta- 
tion of  our  law,  generally  understood  to  be 
all  such  high  offences  as  are  under  the  de- 
cree of  capital,  but  nearly  bordering  there- 
on." Again,  he  says,  "misprisions  which 
ar«  merely  positive,  are  generally  denominat- 
ed contempts  or  high  misdemeanors,  of  j 
which  the  first  and  principal  is  the  "  malad- 
ministration" of  such  high  officers,  as  are  in 
public  trust,  and  employment.  This  is  usu- 
ally punched  by  the  method  of  parliamenta- 
ry impeachment  ;  wherein  such  penalties, 
short  of  death,  are  inflicted,  as  to  the  wis- 
dom of  i lie  House  of  Peers  shall  seem 
proper." 

Such  w^e  perceive,  Sir,  is  the  legal  import 
of  the  term  "  maladminislraUon" ;  that  it  is, 
in  fact,  a  species  of  high  misdemeanor; 
and  can  it  be  doubted  .that,  with  the  adop- 
tion of  the  phrase,  it  w;is  intended  also  to 
adopt  its  technical  signification,  in  the  con- 
stitution of  Massachusetts?  But  it  m;iy  be 
argued,  on  the  other  hand,  that  although 
"  maladministration"  may  have  been,  in  the- 
ory, thus  classified  and  arranged  under  the 
title  of  misprisions,  yet  it  has  been  left  after 
all,  at  the  mere  discretion  of  a  high  court  of 
impeachment  in  England,  to  determine 
what  degree  of  delinquency  shall  amount  to 
this  offence. 

Without  intending  to  bestow  any  extrav- 
agant eul'igium  upon  the  jurisprudence  of 
that  nation,  I  will  nevertheless  venture  to 


pronounce,  that  no  part  of  their  system  will 
tye  found  to  exhibit,  in  relation  to  this  or 
any  other  subject,  an  example  of  such  loose- 
ness or  incongruity. 

In  the   criminal   code  of    Great  Britain, 

1  "  misprisions."  as  we  learn   from  our  author, 

are  divided  into  two  sorts,  negative  and  po?- 

itive  ;  the  former  consisting  in  the  conceal- 


ment of  something  which  ought  to  be  re- 
vealed ;  and  the  latter,  in  the  commission  of 
something  which  ought  not  to  be  done;  I 
would  beg  leave  here  to  inquire,  if,  in  the 
juridical  annals  of  that  nation  (excepting, 
always,  the  reign  of  its  tyrants  and  oppress- 
ors) the  concealment  or  commission  of  any 
thing,  has  been  construed  a  misprision,  but 
of  some  act  which  amounted  to  an  offence 
against  the  established  law  of  the  land  ? — > 
If  the  misprision  be  of  treason,  the  preexist- 
ing crime  of  treason  must  be  proved  against 
the  accused  ;  if  it  be  of  a  felony,  so  the  fel- 
ony must  be  established  ;  and  it  is  beyond 
the  power  of  all  the  peers  in  the  realm,  in 
their  high  court  of  impeachment,  to  pro- 
nounce against  an  Englishman  upon  any 
other  grounds. 

Thus  it  has  been  shown,  Sir,  as  I  humbly, 
trust,  that  the  "  maladministration"  of  a 
public  officer  is  nothing  less  than  a  high 
misdemeanor,  in  other  words,  a  high 
crime  ;  for  I  have  the  authority  of  the 
learned  writer  last  referred  to,  "  that  crime- 
and  misdemeanors,  (according  to  their  legal 
acceptation)  are  merely  synonymous  ;  and 
that  they  each  import,  "  an  act  committed 
or  omitted  in  violation  of  a  public  law,  eith- 
I  er  forbidding  or  commanding  it." 

If  then  it  be  inquired,  what  is  the    precise 
[description  of  those  crimes  or   misdemean- 
'  ors  of  the  public   officer,   for  which,   under 
!  the  constitution   of  Massachusetts,    he   may 
'become  liable  to   impeachment,   I  answer; 
I  first  of  all,  bribery ;    or   in  the   quaint   lan- 
guage of  the  Institute,  "  when  a   person  in 
a  judicial  place,  takes  any   fee,  gift,  reward 
or  brocage  for  doing  his  office,  or  by    color 
of  his  office,  but  of  the  king  only  ;"  second- 
ly, the  crime  of  extortion  ;  thirdly,  the   em- 
bezzlement  of  public    money,    which    1ms 
been  entrusted  by  law  to  the   custody  of  the 
magistrate  ;  fourthly,  the  rasnre,  or  falsifica- 
tion of  a  judicial   record. 

Here  too,  it  may  very  properly  be  observ- 
ed, that  a  judge  ef  our  Supreme  Judicial 
I  Court  might  render  himself  clearly  liable  to 
]  impeachment,  who  should  contumaciou 
refuse  the  giving  of  a  judicial  opinio;-',  when 
duly  required  so  to  do,  in  pursuance  of  that 
provision  of  the  constitution  which  gives  au- 
thority to  "  each  branch  of  the  legislature, 
as  well  as  the  governor  and  council,  to  re- 
quire the  opinions  of  the  justices  of  the  Su- 
preme Judicial  Court,  upon  important  ques- 
tions of  law,  and  upon  solemn  occasions." 

All  these,  and  pi  i  haps  others  might  bead-' 
4ed  to  the  enumeration-  are,  without   doubt 
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offences  against  public  justice  ;  they  are 
erimes  and  misdemeanors  ;  they  are  a  spe- 
cies of  "  maladministration,"  according  to 
the  import  of  that  term  as  it  is  employed  in 
our  constitution  ;  and  being  such,  are  un- 
questionably the  proper  subject  of  impeach- 
ment, and  I  think  I  may  safely  add,  of  in- 
dictment also. 

Furthermore,  Sir,  I  am  entirely  content 
to  admit,  that  an  officer  of  government  may 
render  himself  liable  to  impeachment,  as 
well  on  account  of  duties  omitted,  as  of  of- 
fences committed.  Should  he  have  be- 
come habitually  remiss  and  negligent  in 
the  performance  of  those  public  duties  which 
are  enjoined  upon  him  by  the  constitution, 
ar.d  which  by  the  express  terms  of  his  oath 
he  has  solemnly  engaged  to  fulfil  ;  should 
lie  by  such,  or  by  any  other  means,  impede 
the  course  of  public  justice,  he  is  guilty  of 
an  offence  against  the  law  of  the  land,  and 
improperly  amenable  to  a  court  of  impeach- 
ment. 

But,  Sir,  in  that  clause  of  the  constitution 
which  I  have  been  considering,  there  is  yet 
another  term  employed,  in  the  description 
of  impeachable  offences,  which  is  deserving 
of  still  more  critical  examination.  It  is  the 
word  '•  misconduct." 

This  term,  unfortunately,  is  not,  like  the  i 
one  with  which  it  is  conjoined,  of  technical  , 
origin,  and  does  not  therefore   admit,  espe- 
cially when  considered  by  itself,  of  that  ex- 
act construction  which  would  certainly  have 
been  desirable  in  such  a  case. 

It  is  for  this  reason,  that  I  have  long  been 
accustomed  to  consider  it  as  a  circumstance, 
very  greatly  to  be  lamented,  that  in  so  grave 
an  instrument  as  the  constitution  of  Massa- 
chusetts ;  an  instrument  having  for  its  ob- 
ject the  establishment  and  promulgation  of 
the  great,  fundamental  principles  of  our  so- 
cial compact  ;  and  whose  provisions,  there- 
fore, should  have  been  if  possible,  so  plain 
and  explicit,  as  to  require  neither  argument, 
nor  inference,  a  word  of  the  description  al- 
luded to  should  have  been  employed  in  re- 
lation to  any  subject  ;  much  less,  in  refer- 
ence to  that  most  important  of  all  subjects, 
in  a  civil  government,  the  definition  and 
punishment  of  crimes. 

It  is.  in  my  humble  judgment,  to  this, 
nrire  than  to  any  other  cause,  that  we  may 
attribute  the  prevalence  in  this  Common- 
wealth, of  all  those  vague  incoherent  no- 
tions, in  regard  to  the  doctrine  of  impeach- 
ment, which  I  have  had  occasion  to  notice  in 
a  former  part  of  my  remarks. 

In  reference  to  the  doings  of  a  public  offi- 
cer, the  word  "  misconduct,"  if  taken  sepa- 
rately, and  by  itself,  admits  undoubtedly  of 
an  almost  infinite  latitude  of  interpret  uion. 
According  to  its  common  and  popular  ac- 
ceptation, it  is  a  term  of  most  extensive  im- 
port :  comprehending  within  its  scope  any. 


thing  and  every  thing  that  may  be  conceiv- 
ed amiss  in  the  morals  or  even  manners  of 
the  individual. 

Whether  a  judge  on  the  bench  have  been 
!  guilty   of  the    most    shameful    violation  of 
1  public  duty  ;    of  bribery,    of  extortion,    of 
peculation  ;  or  have  been  deficient  only   as 
!  to  some  of  those  little  acts  of  courtesv   and 
j  condescension  which  the  people  of  Massa- 
j  chusetts  are  wont  to  expect  in  the  demean- 
!  our  of  their  rulers,  the  case  may  neverthe- 
,  less,  according  to  the  popular  acceptation  of 
!  the  term,  in  the   latter  instance,  as   in   the 
former,  he  deemed   a   species  of  "  miscon- 
j  duct"  which  would  subject   the   unconscious 
|  offender  to   the  pains  and    penalties   of  an 
impeachment.     Permit  me  here   to   inquire 
if  it  be  possible  to  imagine,   for  a   moment, 
i  that  any  word  which  is  to  be   found   in   the 
''■  constitution    of  Massachusetts,   could   have 
'  been  intended  to  be  left  open   to    any   such 
'<  endless  variety,  to  any    such   abuse   of  con- 
struction ?     No  Sir,  it  would  be  a  gross  im- 
putation ,  not  less  upon  the  political  integri- 
ty, than  upon  the  intelligence  and  patriotism 
of  the  great  men    whose   wisdom    was   em- 
ployed in  framing  the  instrument,   were  we 
even    to    indulge  the    suspicion,    that  they 
could  intentionally  have  exposed    the  rights 
and  privileges  of  the  public   functionary,   cr 
indeed  of  the  humblest    individual    in   the 
community,  to  any  such  doubts  and   uncer- 
tainties. 

It  behoves  us  then  to  inquire,  in  reference 
to  the  context,  and  more  especial:y,  to  the 
term " 'maladministration"  vtith  winch  the 
word  "misconduct"  is  associated,  in  the 
clause  that  has  been  referred  to,  if  the  last 
mentioned  expression  was  not  very  clearly 
intended  to  be  applied  in  a  much  more  pre- 
cise, and  limited  sense  than  that  which  has 
been  supposed. 

For  my  own  part,  Sir,  I  consider  the 
word  "  misconduct,"  as  it  is  employed  in 
the  context,  as  being  precisely  equivalent  to 
tlte  technical  term  '•  misdemeanor"  ;  whose 
legal  signification  is  sufficiently  intelligible  ; 
and  that  it  cannot  therefore  be  taken  either 
to  amplify  or  abridge  the  force  of  the  word 
with  which  it  is  connected.  I  do  not  deem 
it  necessary  to  resort  to  any  nice  and  subtle 
distinctions,  or  to  seek  the  aid  which  might 
be  derived  from  a  critical  attention  to  ety- 
igies,  in  support  of  this  construction. — 
A  course  of  examination  like  this  might 
gratify  the  taste  of  the  philologist,  but  could 
afford  no  useful  information,  to  a  high  comt 
of  judicature,  in  forming  a  judgment  upon 
the  innocence  or  guilt  of  a  fellow  citizet 
standing  accused  of  high  crimes  at  its  bar. 
On  the  ether  hand,  if  it  be  proper,  in  the 
construction  of  any  legal  instrument,  and  we 
are  taught,  by  the  most  respeetable  authori- 
ties to  believe  if  is,  to  avoid  all  abstruseness 
and  subtleties,  unci  to  adopt  that  sense  of  it? 
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terms,   which  has   been  sanctioned  by  the  ,1  (giving  a  force  and  an  operation  to  either  it. 

ie  I    dependency  of  the  other.     On  the  contrary, 


common  usage  and  understanding  of  th 
community  in  which  the  instrument  was 
formed,  it  would  seem  to  be  peculiarly  fit 
that  a  similar  rule  of  exposition  should  he 
resorted  to,  in  settling  the  great  principles 
of  a  social  compact,  wherein  the  rights  and 
privileges  of  a  whole  people  are  involved  ;  a 
compact,  which  being  intended  for  the  secu- 
rity of  all,  ought  also  to  be  so  plain  and  sim- 
ple, as  by  all  to  be  readily  comprehended. 

Proceeding  on  such  principles  ofconstruc- 
tion,  although  I  may  not  be  permitted  to 
quote  as  authority  binding  upon  this  honor- 
able Court,  any  common  notions  that  are 
entertained  with  regard  to  the  signification 
of  words  that  are  employed  in  the  constitu- 
tion or  laws  of  the  Commonwealth,  yet  even 
from  th  it  source,  it  is  possible,  that  some- 
thing may  be  drawn  which,  in  the  way  of 
argument  and  illustration,  may  ba  deemed 
pertinent  to  the  present  inquiry.  I  woidd 
beg  leave  then  to  refer  for  a  moment  to  a 
few  familiar  terms  in  our  language,  of  which 
the  word  "misconduct"  mav,  in  fact,  bs 
considered  a  derivative ;  and  which  may 
serve  to  show  that  even  the  most  general 
and  popular  acceptation  of  that  word  is  by 
no  means  at  variance  with  what  I  have  sup- 
posed to  be  its  legitimate  meaning  as  it  is 
used  in  the  constitution  of  Massachusetts. 

The  teims  to  which  I  allude,  are  the  three  ' 
verbs,  to  misconduct,  to  misbehave,  to  misde- 
mean. 

Accoidins  U)  the  common  acceptation  of 
these  words,  they  have  always,  I  believe, 
been  considered  as  mere  synonymes  ;  and  if 
we  may  rely  on  the  authority  of  our  common 
lexicographers,  thi*,  most  unquestionably,  is 
the  fact. — To  misconduct  is  to  misbehave,  to 
misbehave  is  to  misdemean,  and  to  ntisde- 
nsiin.  in  its  substantive  sense,  is  nothing 
more  nor  less  than  being  fruity  of  a  misde- 
meanor; and  as  this  latter  term  is  technical, 
and  signifies  a  crime,  it  would  seem  to  fol- 
low as  a  conclusion  from  these  premises, 
that  misconduct  also,  in  its  legal  interpreta- 
tion, can  be  made  to  signify  nothing  less. 

Rut,  Sir,  there  is  yet  another  view  of  this 
subject  which  seems  to  be  deserving  of  at- 
tention, and  which  will  afford,  as  I  think, 
much  additional  support  to  the  constiuction 
for  which  I  have  contended. 

It  is  not  to  be  forgotten  that,  in  the  clause 
of  our  constitution  which  specifies  the  of- 
fences or  improprieties  (if  the  Hon.  Manag- 
er would  have  it  so)  that  shall  be  the  sub- 
ject of  the  trial  by  impeachment,  the  wqrds 
misconduct  and  maladministration  are  in- 
troduced conjunctively  ;  and  I  must  confess, 
that  I  am  unacquainted  with  any  legitimate 
rule  of  construction  (especially  in  regrnd  to 
a  law  so  highly  penal  as  that  under  consid- 
eration) whereby  this  connexion  of  th? 
ffords  may   be  severed,  for  tho   purpose  of 


I  held  it  to  be  indisputable,  that  whatever 
may  have  been  the  nature  of  the  official  de- 
linquencies that  were  intended  by  either  of 
these  expressions,  there  must  be  found  com- 
bined, every  thing  which  is  comprised  with- 
in the  intendment  of  both,  in  order  to  make 
up  the  amount  of  an  impeachable  offence. 
If  then  it  be  proved,  as  I  humbly  hope  it  has 
been,  upon  the  grounds  of  unquestionable 
authority,  that  maladministration  in  office 
is  but  another  word  for  a  high  misdemeanor, 
it  seems  to  follow  as  a  corollary,  that  what- 
ever may  be  the  import  of  the  term  which 
is  linked  with  it,  nothing  less  than  such 
"  misdemeanor"  can  be  made  the  subject  of 
impeachment. 

Nor  am  I  able  to  perceive,  Sir,  that  the 
learned  Managers  may  find  relief  from  the 
force  of  this  conclusion,  by  resorting  to  any 
other  rule  of  interpretation  of  which  the  na- 
ture of  the  case  is  susceptible. 

Should  it  be  contended  that  the  word 
"  maladministration"  notwithstanding  the 
conjunctive  particle  which  unites  it  with  its 
antecedent,  was  intended  to  be  used  merely 
as  exegetical,  the  answer  is  obvious;  that 
even  in  the  way  of  exegesis,  it  was  intended 
to  explain  and  to  qualify,  what  might  other- 
wise have  seamed  to  be  loose  and  indefinite-; 
and  thus  to  interpose,  in  favor  of  the  magis- 
trate, a  very  sahuarv  restraint  upon  the  mere 
whim  and  caprice  of  his  accusers. 

I  am  fully  sensible,  that  the  construction 
which  I  have  thus  attempted  togive  tothetwo 
words  of  the  constitution  which  are  here  al- 
luded to,  has  proceeded,  in  a  great  measure, 
upon  the  ground,  that  the  first  of  these  terms 
is  merely  superfluous,  and  inoperative.  So, 
indeed,  I  think  it  is ;  and  that  the  whole  in- 
tent of  the  constitutional  provision,  so  far  as 
relates  to  the  description  of  offences  that 
were  to  be  made  the  subject  of  the  trial  by 
impeachment,  would  have  been  quite  as  fully 
expressed,  and  much  more  plainly  and  dis- 
tinctly, had  the  whole  been  left  to  depend 
on  the  legal  and  technical  import  of  the  sin- 
gle word  "maladministration."  In  this  re» 
spect,  it  has  appeared  to  me,  that  the  provis- 
ions in  relation  to  this  subject  which  we  find 
in  the  constitution  of  many,  and  indeed 
most  of  the  other  States  in  the  Union,  are 
much  more  suitably  and  better  expressed 
than  our  own. 

In  the  constitutions  of  Pennsylvania, 
South  Carolina,  and  of  at  least  four  other 
States,  the  provision  is  substantially  this  ; 
"  that  all  civil  officers  shall  he  liable  to  im- 
peachment for  any  misdemeanor  in  office  ;" 
and  although  thece  is  some  variety  in  the 
phraseology  which  is  employed  in  the  consti- 
tutions of  other  States,  in  relation  to  this  sub- 
ject, yet  I  will  venture  to  pronounce,  that  no 
one  cm  be  construed  to  have  extended  the 
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jurisdiction  of  its  court  of  impeachment,  so 
as  to  embrace  any  species  of  delinquency, 
short  of  the  legal  denomination  of  crimes 
and  offences. 

But  it  may  perhaps  be  asked,  how  then 
should  it  have  occurred,  that  the  framers  of 
our  constitution,  differing  in  this  respect 
from  the  wise  men  of  other  States,  should 
not  have  been  content  to  leave  their  descrip- 
tion of  impeachable  offences  to  depend  upon 
a  single  word  of  known  technical  significa- 
tion, instead  of  placing  it  in  conjunction  with 
a  mere  nugatory,  inoperative  phrase,  by 
which  its  force  and  meaning  could  neither 
be  enlarged  nor  restrained?  To  this  I  an- 
swer, that  the  case,  after  all,  upon  the  view 
which  I  have  taken  of  it,  presents  but  one, 
among  the  almost  numberless  examples  that 
might  be  quoted,  of  that  redundancy  of  ex- 
pression, that  heaping  together  of  words, 
which  has  always  been  the  common,  invete- 
rate fault  of  legislation,  not  only  in  this 
country,  but  in  that  also  from  whence  are 
derived  our  habits  and  notions  on  thi  ub- 
ject. 

Accordingly  we  find,  on  looking  ova.-  cur 
constitution  and  laws,  how  frequent  is  the 
recurrence  of  such  expressions,  as  "crimes 
and  offences,"  "  crimes  and  misdemeanors," 
"laws  and  ordinances,"  and  various  o'lier 
such  copulatives,  whose  intent  and  meaning 
might  have  been  obviously  as  well  conveyed 
by  precisely  half  the  number  of  words  as  are 
emnloyed  for  the  purpose. 

Upon  the  whole,  Sir,  if  the  construction 
which  I  have  attempted  to  give,  be  correct, 
and  I  have  much  reason  to  believe  it  is,  of 
that  portion  of  our  constitution  which  treats 
directly  upon  the  subject  of  impeachment, 
•and  from  which  in  fact  the  Senate  of  Mas- 
sachusetts derives  its  whole  authority,  and 
even  its  existence  as  a  court  in  such  cases,  it 
follows  of  course  that  nothing  less  than  an 
offence  against  some  standing  law  of  the 
land  can  be  made  the  subject  of  its  jurisdic- 
tion. 

But,  Sir,  there  are  still  other  provisions  of 
the  constitution  which  in  my  view  have  a 
most  material  and  forcible  bearing;  upon  the 
subject,  and  are  therefore  deserving  of  con- 
sideration. Of  these,  the  first  provision  to 
which  I  would  beg  leave  to  refer,  is  that  con- 
tained in  the  tenth  article  of  the  declaration 
of  rights,  which  is  in  these  words,  viz  : 

"Each  individual  of  the  society  has  a 
fight  to  be  protected  by  it  in  the  enjoyment 
of  his  life,  liberty  and  property,  according 
to  standing  laws." 

Now,  Sir,  let  the  great  fundamental  prin- 
ciple which  is  recognized  in  this  provision, 
be  applied  to  the  case  on  trial,  and  without 
seeking  the  aid  of  any  thing  else  which  may 
be  found  in  our  constitution,  we  shall  be  en- 
tirely satisfied  with  the  result.  What  then 
»S  fairly  to  be  undeisto'.>d  as  the  proper  mean- 


ing and  import  of  this  provision  ?  In  my 
own  view  it  is  but  a  reiteration  of  the  great 
principle  which  is  stated  in  another  part  of 
the  constitution,  and  which  forms  in  fact  the 
very  basis  of  our  social  compact,  that  it  shall 
be  a  "  government  of  laws  and  not  of  men." 
According  to  my  version  of  the  clause  it  is 
therefore  substantially  to  this  effect ;  that  the 
rights  of  the  citizen,  as  to  every  thing  con- 
nected with  his  life,  liberty  or  property,  shall 
not  depend  upon  the  mere  judgment  and 
opinion  of  men,  but  upon  some  known  rule 
of  action,  which  has  been  established  for  the 
regulation  of  his  conduct,  as  a  member  of 
the  society. 

It  is  true,  Sir,  that  the  life  of  the  Respon- 
dent is  not  immediately  involved  in  the  re- 
sult of  this  trial.  He  is  exempt  (though  it 
may  well  be  doubted  if  a  man  of  honor  and 
sensibility  would  regard  this,  as  an  immunity 
in  such  a  case)  from  the  terrors  of  the  gib- 
bet. Whatever  may  have  been  his  crimes, 
we  know  that  it  does  not  belong  to  this  tri- 
bunal to  inflict  the  punishment  of  death.  So 
as  to  tha  personal  liberty  of  the  Respondent, 
this  we  know  also  cannot  be  directly  affect- 
ed by  your  decision. 

Should  he  even  be  condemned,  his  per- 
sonal freedom,  so  far  as  relates  to  the  privjr 
lege  of  mere  physical  motion  and  action,  ate 
yet  unrestrained.  The  wide  world  will  nev- 
ertheless remain  still  open  before  him  ;  and 
if  he  will  be  content  to  live,  and  to  move. 
like  the  first  murderer,  a  wanderer  and  an 
exile,  with  the  foul  mark  which  your  sen- 
tence will  have  stamped  upon  him,  he  may 
indeed  be  permitted  to  roam  through  crea- 
tion as  far  and  widely  as  he  shall  choose. 

But,  Sir,  I  would  beg  to  inquire  if  the 
property  of  the  Respondent  be  not  directly 
and  most  deeply  concerned  in  the  issue  of 
this  inquiry  ? 

It  is  perceived  that  the  judgment  of  this 
Court,  in  a  case  of  impeachment,  mav  ex- 
tend not  only  to  the  removal  from  office, 
but  to  a  subtraction  also  of  certain  civil  priv- 
ileges of  the  convict,  which,  in  the  view  of 
every  honorable  and  high-minded  man,  may 
be  considered  as  amounting  to  a  total  dis- 
franchisement. If  indeed  the  office  of  the 
magistrate  were  the  only  object  aimed  at  by 
this  prosecution,  thete  might  perhaps  be 
some  appearance  of  plausibility  in  the  sug- 
gestion, that  as  it  was  the  "  people  who  gave, 
so  it  is  the  right  of  the  people  to  take  away ;" 
and  that,  against  the  sovereign  decree  of  the 
people,  or  their  constitutional  representa- 
tives, in  such  a  ca«e,  there  could  therefor/ 
be  no  reasonable  cause  for  murmur  or  com- 
plaint. 

Even  with  regard  to  this,  however,  I  am 
jnot  exactly  prepared  to  admit  the  soundness 
of  the  position.     There  is,  as  I  think,  some- 
thing like  a  property  belonging  to  the  judi 
cial   officer,  in  virtue  of  his  appointment  t<. 
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the  station  which  he  occupies;  it  is  to  be 
regarded  as  a  grant  of  power  and  privilege, 
of  which  he  has  an  absolute  right  to  the  en- 
joyment, until  by  the  commission  of  some 
crime  he  shall  have  broken  the  conditions 
upon  which  they  were  conferred  ;  and  I 
must  be  permitted  tosav,  that  it  is  not  at  the 
pleasure  of  this  Hon.  Court,  or  of  any  other 
earthly  tribunal,  to  alter  or  to  disturb,  in  the 
slightest  degree,  the  tenure  of  this  posses- 
sion. 

But,  Sir,  there  are  yet  other  rights  belong- 
ing to  this  Respondent,  in  comparison  with 
which  the  possession  of  office,  with  all  its 
petty  honors  and  emoluments,  are  but  as  the 
very  dust  of  the  balance,  which  are  immedi- 
ately involved  in  the -issue  of  this  inquiry. 
In  addition  to  dismissal  from  office,  you 
may,  if  it  be  your  pleasure,  (and  if  he  have 
been  guilty  of  high  crimes  and  misdemean- 
ors, I  do  not  hesitate  to  .'•ay  that  this  ought 
to  be  a  part  of  your  Judgment)  pass  upon 
him  the  disgraceful  sentence  of  disqualifica- 
tion to  hold  "  any  place  of  honor,  trust  or 
profit  under  this  Commonwealth." 

Here  then  we  perceive,  Sir,  that  one  of 
the  dearest  privileges  of  the  citizen,  that 
which  gives  him  his  highest  distinction  as  a 
party  in  the  social  compact,  and  raises  him 
to  a  proud  elevation  above  the  mere  herd 
and  rabble  of  despotisms,  is  committed  to 
your  custody,  an;!  may  be  lost  by  your  judg- 
ment. 

Do  we  then  find  that  the  constitution  has 
been  negligent  in  regard  to  the  preservation 
of  rights  of  the  description  here  alluded  to? 
On  the  contrary  it  is  every  where  to  be  seen 
-that,  next  to  life  and  liberty,  which  are  the 
unalienable  gift  of  a  merciful  Creator,  these 
tights  are  regarded  as  being  among  the 
most  precious  possessions  of  the  citizen. — 
Accordingly  almost  every  successive  page 
of  the  instrument  presents  us  with  some  dis- 
tinct manifestation  of  the  unwearied  assidu- 
ity of  its  fratners,  to  protect  them  from  even 
=fhe  possibility  of  infringement. 

Here  I  would  ben  leave  to  call  the  atten- 
tion of  this  Hon.  Court  to  another  clause  of 
our  constitution,  which,  to  reference  to  the 
point  immediately  in  question,  would  seem 
'm  be  too  plain  to  require  illustration.  The 
clause  to  which  I  allude,  is  a  part  of  the 
twelfth  article  of  the  declaration  of  rights ; 
.umI  is  thus  expressed,  viz  : 

"And  no  subject  shall  be  arrested,  im- 
prisoned, despoiled,  or  deprived  of  his  prop- 
erty, immunities,  or  privileges,  put  out  of  the 
protection  of  the  law,  exiled  or  deprived  of 
his  life;  liberty,  or  estate,  but  bythejudg- 
tnem  of  his  peers,   or  the  law  of  the  land." 

Tims  it  is  skcu,  Sir,  that  the  great  and  en- 
lightened minds  which  were  called  into  ex- 
Rrcise  in  liie  proudest  days  of  this  republic, 
did  not  il"em  it  sufficient  in  accommodating 
■■■  •:';. 'vi  cf  cbvernmeBl  to  the  condition  of 


a  free,  intelligent  people,  that  it  should  bare- 
ly secure  to  the  individual  the  privilege  of 
living  and  breathing,  and  of  enjoying  un- 
molested the  perishable  fruits  of  his  labour 
and  industry.  Much  less  did  they  descend 
to  the  low  grovelling  notion,  that  nothing  is  ot 
value tothecitizen,  and  fit  to  be  placed  under 
the  protection  of  the  law,  save  his  silver  and 
gold,  his  houses  and  his  lands.  In  the  view 
of  the  great  men  to  whom  I  have  alluded, 
it  is  not  the  vile  dross  that  is  dug  from  the 
bowels  of  the  earth  whereon  we  tread,  nor 
the  senseless  bricks  and  stones  that  com- 
pose our  dwellings,  which  constitute  our 
richest  possessions  as  members  of  civil  soci- 
ety. Accordingly  we  find,  Sir,  that  it  is  to 
the  civil  privileges  and  immunities  of  the 
citizen,  in  other  respects,  it  is  to  his  political 
rights  as  an  elector  of  his  rulers,  and  the  ca- 
pacity of  being  himself  elected  to  office,  it  is 
in  fact  his  well  earned  honors  and  distinc- 
tion as  a  public  functionary,  as  well  as  his 
life,  his  liberty,  his  property,  that  the  con- 
stitution of  this  Commonwealth  has  most 
emphatically  extended  its  regard  and  pro- 
tection. 

Such  I  conceive  to  be  tiie  nature  of  those 
"  privileges  and  immunities"  which  were  in- 
tended by  the  constitution  to  be  guarantied 
to  the  citizen,  and  of  which  he  should  not 
be  despoiled  or  deprived  but  by  "  the  judg- 
ment of  his  peers  or  the  law  of  the  land." 
What  then  are  we  to  understand  by  the 
terms  that  are  here  employed  in  designat- 
ing the  process,  and  the  only  process,  where- 
by the  individual  may  be  lawfully  deprived 
of  the  enjoyment  of  these  privileges?  As 
to  the  first  part  of  the  provision,  namely, 
"by  the  judgment  of  his  peers,"  it  will,  I 
trust,  be  at  once  admitted  that  nothing  more 
nor  less  could  have  been  intended  by  these 
expressions  than  a  reference  to  the  favorite 
trial  by  jury;  and  that  the  alternative  ex- 
pressions "or  the  law  of  the  land,"  must 
have  been  introduced  principally  with  re- 
ference to  a  class  of  cases,  such  as  those  in 
equity,  or  of  admiralty  and  maritime  juris- 
diction, or  determinable  by  the  law  martial, 
or  lastly  by  impeachment,  as  to  all  which  the 
trial  by  jury  was  intended  to  be  dispensed 
within  conformity  with  the  established  rules 
and  principles  which  are  applicable  to  such 
casss. 

It  is  at  any  rate  quite  sufficient  for  my 
purpose,  that  whatever  may  have  been  in- 
tended, even  in  the  cases  that  have  been  e- 
numerated,  as  to  the  form  of  the  trial,  the 
great  principle  is  nevertheless,  in  this  clause 
of  (iie  constitution,  as  well  as  everywhere 
else  throughout  the  whole  instrument,  dis- 
tinctly kept  in  view,  that  the  law  of  the  land 
shall  he  the  rule  ef  decision. 

But  it  may  be  said,  on  the  other  hand, 
that  the  constitutional  provisions  in  regard  to 
the  trial  by  impeachment,  ate  ®f  iheinseln 
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to  be  regarded  as  constituting  a  portion  of 
the  standing  law  of  the  land.  So,  indeed,  i 
they  are,  Sir,  according  to  the  construction 
which  I  have  attempted  to  give,  of  those 
provisions ;  but  most  assuredly  it  is  other- 
wise, if  they  are  to  be  taken  in  the  extrava- 
gant sense  in  which  they  have  been  constru- 
ed by  the  Hon.  Managers.  So  far  as  the 
constitution  of  Massachusetts  has  seen  fit  to 
dispense,  in  any  case,  with  the  customary 
trial  by  jury,  and  to  appoint  a  special  and 
extraordinary  tribunal  to  sit  in  judgment 
upon  the  proceedings  of  public  officers;  if  it 
have  conferred  upon  that  tribunal  the  au- 
thority of  removing  from  office,  or  of  inflict- 
ing any  other  penalty,  however  ignomini- 
ous, upon  the  individual  who  shall  have 
been  convicted  of  any  known  definable  of- 
fence, whether  great  or  small,  against  a 
known,  established  law  of  the  society,  it  is 
not  for  the  Respondent,  or  any  other  citizen 
in  the  community,  to  call  in  question  the 
wisdom  or  the  justice  of  such  a  regulation. 
It  is  undoubtedly  to  be  regarded  as  being  a 
portion  of  the  law  ;  the  supreme  law  of  the 
land  ;  and  as  such  we  bow  to  its  authority 
with  the  most  profound  respect  and  submis- 
sion. But,  Sir,  if  on  the  other  hand,  the 
construction  should  be  admitted,  which  has 
been  contended  for  by  the  learned  Manag- 
ers ;  if  a  high  court  of  impeachment  has 
been  erected  ;  and  in  relation  to  the  impor- 
tant and  most  interesting  subjects  which  fall 
within  its  jurisdiction,  has  been  left  to  the 
exercise  of  its  sovereign  discretion;  if  in  the 
language  of  a  learned  Manager,  its  powers 
are  transcendent ;  independent  of  all  com- 
mon law  rules  and  principles,  and  it  may 
hold  at  its  mere  will  and  pleasure,  the  office, 
the  reputation,  and  the  dearest  immunities 
and  privileges  of  the  citizen  ;  then  I  do  not 
hesitate  to  say  that  the  very  foundation  of 
such  a  court  is  laid  in  injustice  and  oppres- 
sion. 

The  regulation  by  which  a  court  of  this 
description  may  have  been  created,  whether 
it  bs  found  in  the  constitution  or  elsewhere, 
may  be  designated  by  any  other  honorable 
appellation  which  one  may  choose  to  confer 
upon  it,  but  it  surely  is  not  entitlad  to  the 
name  of  a  law.  It  is  in  fact  but  a  mere 
arbitrary  mandate,  the  l\iic  volo,  sicjubeo"  of 
despotic  power;  and  partakes  no  more  of 
the  essence  of  a  law  than  the  papal  bull  or 
imperial  rescript.  What,  sir,  do  we  under- 
stand as  being  the  import  of  the  term  tow, 
but  that  it  is  "  a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  in  a  stale, 
establishing  and  ascertaining  what  is  right 
and  what  i-.  wrong  ?  It  is  a  rule,  not  the 
mere  private  opinion  and  judgment  of  ar,y 
man  or  body  of  men,  in  whatever  form  they 
may  be  assembled ;  it  is  a  rule  which  must 
have  been  prescribed  and  promulgated  ;  not 


Again,  it  is  a  rule  whereby  the  right  is 
established  and  the  wrong  is  ascertained: 
and  hence  it  results,  tlsat  the  innocence  or 
criminality  of  the  individual,  so  far  as  re- 
lates to  his  conduct  as  a  member  of  civil 
society,  and  his  responsibility  to  its  laws, 
can  no  otherwise  be  determined  upon,  but 
by  an  examination  according  to  the  test  of 
this  rule. 

In  this  view  of  the  subject,  it  would  be  a 
gross  imputation  upon  the  character  of  our 
government,  as  a  government  of  laws,  were 
we  for  a  moment  to  admit  the  supposition, 
that  it  could  have  been  its  intention,  in  any 
imaginable  case  involving  the  rights  of  the 
citizen,  to  dispense  with  the  application  of 
the  principles  that  have  been  stated,  by  con- 
fiding to  a  court  of  impeachment  or  to  any 
other  tribunal,  a  discretionary  power,  so  pe- 
remptory and  absolute  as  that  which  has 
been  supposed.  I  am  fully  persuaded  that 
nothing  can  be  found  in  the  constitution  of 
this  Commonwealth  which  is  fairly  suscept- 
ible of  such  construction. 

As  to  those  particular  provisions  which 
relate  expressly  to  the  trial  by  impeachment, 
it  is  to  my  mind  most  manifest,  that  nothing 
more  was  intended  than  to  establish  the- 
Court  for  this  purpose,  to  define  the  extent 
of  its  jurisdiction,  to  prescribe  the  manner 
of  its  organization,  and  then  to  leave  it  to 
the  exercise  of  its  functions,  in  conformity 
with  those  established  principles  of  the  law 
which  are  binding  upon  all  the  inferior  ju- 
diciary tribunals. 

Having  thus  considered,  and  with  more 
minuteness  perhaps  than  was  required  by  the 
occasion,  the  nature  of  those  delinquencies 
which  are  properly  cognizable  by  this  Court, 
I  would  beg  to  be  indulged  in  an  opportuni- 
ty of  submitting  a  few  remarks  in  relation  to 
the  rules  and  principles  by  which  it  should 
be  governed  in  the  trial  of  the  offender. 

It  will  be  remembered  that  it  has  hereto- 
fore been  stated  as  a  position  on  which  I 
should  rely,  that  this  high  tribunal,  whe:» 
fitting  as  a  cmirt  of  impeachment,  "  must 
be  bound  by  the  same  rules  of  evidence,  the 
same  legal  notions,  and  definitions  of  crimes, 
and  the  same  precision  as  to  the  form  of  the 
accusation,  as  prevail  in  the  inferior  tribu- 
nals."— I  am  sensible,  Sir,  that  the  argu- 
ments which  may  be  urged  in  the  mainte- 
nance of  this  principle,  have  been  in  some 
measure  anticipated  i:i  the  course  of  my  ob 
serrations  upon  ,,thc\  points  which  were  in- 
timately connected  with  it. 

Hitherto  however  die   reasoning  in   sup- 
port  of  this   position  has   been    principally 
I  founded  upon  inferences  that  were  some- 
what remote  from,  the  ptamises  ;    I   would 
)  now  beg  leave  therefore  to  submit  forthecon- 
I  sideration  of  this  Hon.  Court,  a  plain  and 
positive  authority,  which,  in  my  view,  baa  :i 


left  to  dwell  in  secret,  and  to  be  sought  for  ■)  direct  bearing  upon  the  question,   and  is  ab- 


in  the  bosom  of  the  judge. 


aolutely  conclusive  with  respect  to  it. 
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I  allude  to  a  clatise  in  the  constitution  of 
this  Commonwealth  which  will  be   found  in! 
the    twelfth    article  of  the    declaration    of 
rights,  and    is  in  the  following  words,  viz  : 

"  No  subject  shall  be  held  to  answer  for 
any  crime  or  offence,  until  the  same  is  fully 
and  plainly,  substantially  and  formally  de- 
scribed to  him." 

Now,  Sir,  upon  a  view  of  this  clause,  the 
first  question  which   presents   itself  for  our 
consideration  is,  whether  among  the  crimes 
and  offences  here  alluded  to,  were   intended 
to    be    included   as  well     those  which  are 
triable  before  the  highest  court  of  judicature, 
in  the  form  of  impeachment,  as  those  which 
are  cognizable  only   by  the   inferior  tribu- 
nals in  a  proceeding  by  indictment  ?  Wheth- 
er, in  fact,  it  could  have  been  intended   by 
the   constitution,   to   afford   a  security   and 
protection  to  the   rights  of  the   merest  va- 
grant in  our  streets,  which    should  not  also, 
he  extended  to  the  highest  magistrate  of  the 
Commonwealth  ?     Sir,  it  would  be  absolute- . 
ly  affrontive  to    the   dignity    of  this    Hon.  j 
Court,  were  I   to   suppose  it  possible,  that 
they  would  condescend  to  listen  for  a  mo- ' 
ment  to  an  argument  upon  this  question.    I 
will  therefore  venture  to  assume  it  as  an  ad- 
mitted position,  that  the  terms  "crimes  and 
offences,"    as    they    are    employed    in  this 
clause,  were  intended  to  comprehend   every  | 
species  of  delinquency,  whether  of  the  mag- 
istrate  or   the  individual,    which    could  be 
made  the  subject  of  a  criminal   prosecution, 
in    any  form   of  proceeding,   or  before  any 
judicial  tribunal  known  and    established    by 
the  law  of  the  land.     If  this  be  true,    it  fol- 
lows  thence  as  a  conclusion,  that  no  person  | 
ui  the  Commonwealth  can  be  held  to  answer  i 
any   more  upon    impeachment    before   this 
high  court,  than  upon  indictment   before  the: 
inferior  tribunal,  until  the  offence  with  which  j 
he  is  charged  shall  be  fully  and  plainly,  sub- 
stantially and  formally  described  to   him. —  I 
Now,  Sir,  however  full  and    plain  and   sub- 
stantial may  be  the  description  given  iu  this 
impeachment  of  the  various    delinquencies,! 
of  one  kind  or  another,  that  were   intended 
to  be  charged  upon  the  Respondent,  I   will 
venture  to   pronounce,  without   the  fear   of  | 
contradiction,  that  upon  an    examination  of 
the  articles,  it  will   be   discovered   at  once  ; 
that  thev  do  not  present,  in   any   single  in- 
stance, that  formal   and   technical  descrip- 
tion of  any  crime  or  offence,  which  was  un- 
que  tionably  intended  by  the   constitutional 
provision  which  has  been  recited.     It  is  not 
from  hence  to  be  inferred,  Sir,  that   in  the 
formation  of  these  articles  the  learned  man- 
agers were  in  any  degree   remiss   as  to  the 
•xerciseof  that  care  and  attention  and  abili- 
ty, which  have  sinei  been   so  conspicuously 
displayed  in  the  fulfilment  of  other  portions 
nf  the  important  duties  committed  to  them. 

It  is  most  manifest,  that  the  construction  of 
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the  impeachment  was  accommodated  to  the 
state  of  the  evidence  which  was  exhibited 
before  them  ;  and  if  they  have  failed  to  de- 
scribe, with  sufficient  formality  and  precis- 
ion, any  crime  or  offence,  which  can  be  the 
subject  of  an  impeachment,  it  is  because  the 
existence  of  no  such  crime  or  offence  could, 
in  their  opinion,'  be  established  by  that  evi- 
dence. 

But  it  may  be  insisted  on  the  other  side, 
that  by  the  law  of  impeachment,  or  in  oth- 
er words,  by  the  parliamentary  usage  of 
Creat  Britain,  a  greater  latitude  is  allowed, 
as  to  technical  formalities,  in  this  method  of 
prosecution,  than  in  proceedings  by  indict- 
ment ;  I  would  beg  leave  however  to  ob- 
serve, that  on  recurrence  to  the  authorities, 
even  (his  position  will  be  found  to  be  at 
least  extremely  questionable.  It  is  most 
certain,  at  any  rate,  that  a  contrary  doc- 
trine  was  strenuously  insisted  upon  in  the 
late  trial  of  the  Queen  ;  and  the  principles, 
in  relation  to  the  point,  as  they  were  deliber- 
ately settled  by  the  peers  and  the  judges 
more  than  a  century  ago,  in  the  memorable 
case  of  Sacheverell,  were  confidently  refsr- 
red  to  as  giving  entire  support  to  this  doc- 
trine. Bo  this  however  as  it  may  ; — what- 
ever may  be  the  law  of  impeachment  in 
England,  or  whatever  its  parliamentary 
usage,  it  nevertheless  remains  yet  to  be  dem- 
onstrated, that  this  law,  or  this  usage,  has 
ever  been  received  and  established  as  au- 
thority in  the  Commonwealth  of  Massa- 
chusetts ;  more  especially  it  remains  yet  to 
be  shown,  that  this  law  and  this  usage,  pro- 
ceeding even  upon  the  supposition  that  they 
may  heretofore,  in  some  "  olden  time,"  have 
been  ,l  used  and  practised  upon"  in  the  Col- 
ony or  State,  have  thereby  acquired  such  as- 
cendency, such  high  and  commanding  au- 
thority, as  to  be  privileged  to  ride  over  and 
control  an  express  provision  of  our  Consti- 
tution. 

But,  S;r,  after  all  that  has  been  intimated 
as  to  the  technical  forms  which  are  deemed 
so  necessary  in  the  allegations  of  an  im- 
peachment,! beg  it  may  be  distinctly  under- 
stood, that  it  is  very,  very  far  indeed  from 
the  inclination  ot  the  counsel  for  the  Res- 
pondent, feeling  as  they  one  and  all  do,  the 
most  entire  confidence  in  the  purity  and  in- 
tegrity of  their  client,  and  in  the  substantia! 
merits  of  the  defence  which  they  are  under- 
taking in  his  behalf  to  avail  themselves  of 
any  objections  of  this  nature  ;  to  cavil  about 
mere  forms  ;  or,  indeed,  to  depend  on  any 
thing  but  the  law  and  the  evidence,  and  the 
substantia!  merits  of  the  case. 

It  was  not,  therefore,  I  do  assure  you.  Sir, 
principally  with  a  view  to  any  mere  ques- 
tion of  form,  that  I  have  deemed  it  necessa- 
ry to  call  the  attention  of  this  Hon.  Court 
to  this  last  mentioned  clause  of  the  constitu- 
tion.    It  was  resorted  to  as  affording  an  aux- 
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Hiary,  and,  as  I  humbly  conceive,  a  conclu- 
sive ground  of  argument,  in  support  of  a 
former  and  much  more  important  principle 
which  has  heretofore  heen  asserted  in  the 
course  of  my  remarks,  that  no  person  in  the 
Commonwealth  can  be  held  to  answer  to  a 
court  of  impeachment,  or  to  any  other  tri- 
bunal, for  any  tiling  but  some  crime  or  of- 
fence, which  is  susceptible  of  a  plain,  for- 
mal and  technical  description.  Such,  most 
undeniably,  is  the  obvious  sense  of  the  con- 
stitution ;  and  I  think  I  may  safely  challenge 
the  Hon.  Manager?,  in  the  very  plenitude  of 
their  professional  wisdom  and  experience, 
to  adduce  a  living  reason  lor  the  requirement 
of  such  a  description  of  the  offence,  in  an 
accusation  by  indictment,  which  is  not 
equally  urgent  and  forcible  in  the  case  of 
impeachment.  It  seems  then  to  result  as  a 
natural  and  necessary  inference  from  the 
principle  which  is  established  by  this  clanse 
in  the  constitution,  that,  whatever  may  have 
been  the  irregularities  in  the  official  conduct 
of  the  Respondent,  he  cannot  be  held  to  an- 
swer for  them,  in  this  Court,  unlessthey  shall 
he  found  to  amount  to  some  offence  against 
a  standing  law  of  the  land. 

In  further  confirmation  of  this  great  and 
fundamental  principle  upon  which  we  rely, 
I  will  venture  to  pronounce  as  a  matter  of 
juridical  history,  that  for  more  than  a  half 
century,  not  a  single  instance  has  occurred, 
•ven  in  England,  ofa  conviction  upon  im- 
peachment, for  any  thing  short  of  an  indict- 
able offence. 

Such  as  has  been  stated,  we  most  consci- 
entiously bel'.eve  to  be  the  constitutional  law 
of  impeachment  in  this  Commonwealth. — 
By  this  law    we   fervently   implore   that  the  i 
cause  of  our  client  may  be  adjudged.     Mure  \ 
than  this  we  cannot  expect  or   desire.     It  is  j 
the  circumstance,  and   the   only  one,  which 
we  deprecate,  that  the  official  character,    or 
conduct   of  our   friend  should  be   adjudged  j 
without  the  authority   of  some   known   rule 
and  principle. 

In  a  preceding  part  of  my  remarks  upon 
this  head,  I  had  occasion  to  express  my  as- 
tonishment at  some  of  the  sentiments  which 
were  advanced  by  the  Hon.  Manager  who 
opened  this  cause  on  the  part  of  the  Com- 
monwealth. I  now  gladly  avail  myself  of 
an  opportunity  to  offer  the  tribute  of  our 
sincere  respect  and  gratitude  for  other  obser- 
vations, of  a  very  different  tendency,  which 
subsequently  fell  from  one  of  his  learned 
associates.  The  Hon.  Gentleman  last  al- 
luded to,  was  pleased  to  avow,  that  "  he 
should  stand  upon  (he  law,  upon  the  statute 
of  the  Commonwealth,"  in  his  course  of 
reasoning  for  the  support  of  this  prosecution. 

It  is  I  assure  vou,  Sir,  no  affectation,  when 
I  say,  that  to  the  feelings  ef  the  Defendaut, 
as  well  as  of  his  counsel,    there   was   some- 
thing cheering,  encouraging,  in  the  deplara- 
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tion  that  has  been  adverted  to.  It  was  like 
the  first  sight  of  land  to  the  bewildered  mar- 
iner,  after  being  driven  for  many  days  with- 
out chart  or  compass,  upon  the  trackless 
ocean,  and  at  the  mercy  of  the  winds,  and 
the  waves.  It  seemed  to  dispel  at  once  the 
darkness  that  had  been  gathering  around  the 
cause,  and  to  open  to  our  view  a  haven  of 
security  and  repose. 

We  cheerfully  acquiesce  in  the  Correct- 
ness of  the  rule  thus  propounded  by  the  Hon. 
Manager,  and  shall  submit  with  the  most 
perfect  resignation  to  whatever  consequen- 
ces may  be  the  result  of  its  operation. 

Thus,  Sir,  I  have  submitted  all  the  ob- 
servations which  were  intended,  in  relation 
to  this  branch  of  our  subject.  Its  discussion, 
I  am  aware,  has  been  elaborate,  and  I  fear, 
also,  tedious.  I  beg  leave,  however,  to  offer 
as  an  apology  for  any  thing  which  may  have 
seemed  amiss  in  this  respect,  that  since  my 
first  acquaintance  with  this  cause,  and  with 
the  facts  and  circumstances  attending  it,  my 
mind  has  been  deeply  impressed  with  the. 
conviction,  that  every  thing  respecting  it 
must  depend  on  the  previous  question 
which  would  arise  as  to  the  jurisdiction 
of  this  Hon.  Court  ;  in  other  words,  as  to 
the  nature  of  die  offences  here  cognizable, 
according  to  the  constitutional  law  of  im- 
peachment in  this  Commonwealth.  This 
question  meets  us  at  the  very  threshold  of 
the  inquiry.  An  error  here,  therefore,  as 
was  said  by  an  eminent  barrister  upon  a 
very  similar  occasion,  "  would  be  like  what 
is  called  an  error  in  the  first  concoction,  and 
would  pervade  the  whole  system." 

I  will  only  add,  that  if  the  decision  of 
this  question  should  be,  as  I  humbly  trust  it 
must  be,  in  support  of  the  principles  which 
I  have  had  ihe  honor  to  advance,  there  is 
at  once,  in  my  judgment,  an  end  of  this 
cause  ;  fori  will  venture  to  pronounce,  that 
neither  in  the  allegations  of  the  impeach- 
ment, much  less  in  the  evidence  which  has 
l been  adduced  in  it*  support,  is  there  any 
tiling  presented  to  the  view  of  this  Hon. 
[Court,  bearing  even  a  similitude  to  any 
(crime  or  offence  against  a  standing  law  of 
the  land. 

At  a  quarter  before  six  o'clock,  Mr.  Blake 
appearing  to  be  much  fatigued,  a  motion 
was  made  to  adjourn  to  nine  o'clock,  to-mor- 
row morning.  The  Gourt  was  adjourned  ac- 
cordingly. 

SENATE. 

TUESDAY,  APRIL  24. 

COURT  OF  IMPEACHMENT. 

The   usual     messages    between    the    two 
Houses  were  delivered    by    Mr.   Doolittle  of 
die  Senate,  and  Mr.  Lawrence  of  the  Hous« 
] 'of  Representatives. 
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Tlie  Come  was  opened  and  Mr.  Will- 
iams this  day  appeared  and  took  his  seat  as 
a  member,  having  been  swor.*)  at  the  last 
session  of  the  Legislature. 

Mr.  SHAW.  In  consequence  of  the 
wide  range  of  law  taken  by  the  counsel  for 
the  Respondent,  the  Managers  feel  them- 
selves obliged  to  read  some  new  authorities, 
which  they  will  introduce  either  now  or 
hereafter,  as  the  Hon.  Court  shall  direct. 

The  President  directed  him  to  read. 

Mr.  SHAW.  I  will  first  refer  to  the 
former  cases  of  impeachment  determined  in 
this  Commonwealth,  to  show  that  the  pres- 
ent articles  are  not  only  sufficient  in  point 
of  form,  but  that  the  charges  are  even  more 
formally  set  forth  than  in  these  precedents. 
The  cases  to  which  I  allude  are  those  of 
Wm.  Greenleaf,  Sheriff  of  AVorcester,  and 
Wm.  Hunt,  John  Vinal,  and  Moses  Cope- 
land,  Justices  of  the  Peace  in  several  coun- 
ties of  this  Commonwealth  ;  all  of  which 
stand  recorded  on  the  journals  of  this  House, 
when  formerly  acting  as  a  Court  of  Im- 
peachment ;  and  in  all  of  them,  excepting 
the  last,  the  impeachment  was  followed  by 
conviction.  Yet  the  articles  contain  only 
very  loose  and  general  charges  of  miscon- 
duct and  maladministration  ;  and  the  final 
question  put  to  the  members  of  the  court 
was  in  no    less  general  terms.     For    exam- 


dye  ;  while  smaller  faults,  and  omissions  of 
less  consequence,  are  comprised  under  the 
gentler  name  of  misdemeanors  only." 

In  the  same  book,  p.  121  it  is  said  "  mis 
prisions,  which  are  merely  positive,  are  gen- 
erally denominated  contempts  or  high  misde- 
meanors ;  of  which  the  first  and  principal 
is  the  maladmiyiistration  of  such  high  offi- 
cers, as  are  in  public  trust  and  employment. 
This  is  usually  punished  by  the  method  of 
parliamentaiy  impeachment;"  kc. 

In  p.  139  the  same  author  gives  his  defi- 
nition of  bribery.  "  Bribery  is1  the  next 
species  of  offence  against  public  justice  ; 
which  is  when  a  judge,  or  other  person  con- 
cerned in  the  administration  of  justice, 
takes  anv  undue  reward  to  influence  his  be- 
haviour'in  his  office."  Mr.  S.  continued  to 
read  the  subsequent  remarks  on  this  crime 
as  viewed  by  different  nations  ;  those  relat- 
ing to  the  English  law  were  as  follows  ; 
'•  In  England  this  offence  of  taking  bribes  is 
punished,  in  inferior  officers,  with  fine  and 
imprisonment  ;  and  in'  those  who  offer  a 
bribe,  though  not  taken,  the  same.  But  in 
judges,  especially  the  superior  ones,  it  hath 
been  always  looked  upon  as  so  heinous  an  ol- 
fence,  that  the  chief  justice  Thorpe  was 
hanged  for  it  in  the  reign  of  Edward  .')d,"kc 
In  relation  to  the  certainty  which  is  re- 
quired in  the  description  of  the  offence  al- 
n'  Crim.  Law,  vol.  1.  p.  169, 
le  first  general  rule  respecting 
leaf,  Sheriff,  8tc.  hath  illegally  and  unjustly,  |  indictments  is,  that    they  should    be  framed 


pie,  the  first  article  in  the  first  of  these  cases   j  leged,  Chitty,  in 
of  impeachment  was,  "the  said  Wm. Green-  ji  observes  ,•  "  Tin 


from  time  to  time,  detained  in  his  own 
hands,  for  his  own  private  use,  public  mon- 
ies, when  the  Commonwealth  had  a  right  to, 
and  was  in  great  want  of  the  same."  And 
the-  question  of  "  guilty"  or  "  not  guilty" 
was  put  in  the  following  terms  %  "Is  Win. 
Greenleaf,  Esq.  Sheriff,  &c.  guilty  of  mis- 
conduct and  maladministration  in  that  of- 
fice, charged  upon  him  by  the  impeachment 
of  the  House  of  Representatives,  or  not 
guilty  ?" 

Mr,  HOAR.  I  beg  leave  to  inquire  of 
rite"  lioir.  Manager,  whether  any  question 
was  raised  in  regard  to  the  form,  in  the  first 
place,  of  the  articles'  exhibited,  and  in  the 
second  place,  of  the  judgment  rendered,  in 
either  of  the  cases  to  which  he  has  referred, 
or  whether  they  were  suffered  to  pass  sub  si- 
leniio. 

Mr.  SHAW.  No  such  question  appears 
by  the  journals  to  have  been  raised.  In 
4  Dl.  Com.  5,  we  find  the  definition  of  misde- 
meanor, as  fallows  y  "A  crime,  or  misde- 
meanor, is  an  act  committee!,  or  omitted  in 
violation  of  a  public  law,  either  forbidding 
or  commanding  it.  This  general  definition 
comprehends  both  crimes  and  misdemean- 
ors ;  which,  properly  speaking,  are  mere  sy- 
nonimous  terms  ;  though,  in  common  usage, 
the  word  crimes  is  made  to  denote  such  of- 
fences as  are  of  a  deeper  and  more  atrocious 


with  sufficient,  certainty,"  kc.  He  goes  on 
to  make  several  remarks  on  the  subject,  and 
refers  in  a  note  to  the  case  of  The  King  vs. 
Home,  in  Cou-p.  6S2,  which  was  a  piosecu- 
tion  for  a  libel.  The  defendant  brought  a 
writ  of  error  in  the  House  of  Lords.  Lord 
Chief  Justice  De  Grey,  in  delivering  the 
unanimous  opinion  of  all  tlie  judges  upon  a 
question  put  to  them  by  tlie  House  of  Lords, 
observed  ; — "The  charge  must  contain  such 
a  description  of  the  crime,  that  the  defend- 
ant may  know  what  crime  it  is  which  he  is 
called  upon  to  answer ;  that  the  jury  may 
appear  to  be  warranted  in  their  conclusion 
of  guilty  or  not  guilty  upon  the  premises* 
delivered  to  them  ;  and  that  the  court  may 
see  such  a  definite  crime,  that  they  may  ap- 
ply the  punishment  which  the  law  pre- 
scribes." 

Mr.  WEBSTER.  I  wish  the  learned 
gentleman  had  given  us  this  string  of  au- 
thorities somewhat  earlier  in  the  case  ;  but, 
since  he  has  chosen  to  reserve  his  artillery 
to  this  late  period,  he  must  give  us  rime,  if 
we  require  it,  to  examine  the  authorities 
thus  newly  introduced,  I  take  thi*  opportu- 
nity therefore  to  give  tks  Hon.  Managers 
notice,  that  if  We  snetild  delect  arty  thing  in 
them  deserving  particular  atteJritibn,  we  shall 
insist  on  this  riplit.  At  present  F  see  noth- 
ing which  we  are  not  willing  to  admit. 
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Mr.  SHAW.  I  am  not  aware  that  any 
cew  principle  of  law  has  been  introduced. 
The  cases  read  do  but  lay  down  the  most 
common  and  familiar  principles,  for  which 
we  did  not  deem  it  necessary  to  recur  to 
books.  But,  in  consequence  of  the  errone- 
ous views  of  the  law  exhibited  in  the  course 
of  the  argument  of  yesterday,  we  have  judg- 
ed it  necessary  to  cite  some  particular  au- 
thorities. Tne  gentlemen  complain  that 
the  offence  in  these  articles  is  not  sufficient- 
ly charged.  By  these  words  I  understand 
the  point  at  issue  to  be  merely  whether  the 
charges  are  alleged  with  such  sufficient 
certainty,  that  the  Respondent  may  know 
what  crime  he  is  called  upon  to  answer  ;    and 

1  have  accordingly  cited   authorities   to  that 
point. 

In  the  ca6e  of  The  King  vs.  Holland,  5 
Term  Rep.  607,  it  was  ruled,  that "  in  an 
indictment  against  a  servant  of  the  East  In- 
dia Company  for  offences  in  India  it 
is  sufficient  to  charge  him  with  a  wilful 
breach  of  duty  without  adding  that  it  was 
corrupt"  Sec.  Iq  a  note  to  %  Chilly's  Crim. 
Law,p.  237,  it  is  said,"  If  a  magistrate  abus- 
es his  authority  from  corrupt  motives  he  is 
punishable  criminally  by  indictment  or  in- 
formation." Sic.  "  Where  they  have  acted 
partially,  maliciously,  or  corruptly,  they  are 
liable  to  an  indictment.  And,  in  some  cas- 
es, a  mere  improper  interference  appears  to 
be  thus  cognizable."  Sec  Again,  "It  is  suffi- 
cient in  an  indictment  against  any  officer,  to 
aver  that  he  being  such,  Sec.  committed  the 
offence,  and  proof  that  he  acted  as  such 
would  suffice."  The  case  of  'The  King  vs. 
Salisbury,  4  Term  Rep.  456,  was  an  indict- 
ment for  an  improper  exercise  of  authority, 
and  Lord  Kenyon  there  says,  "  It  is  of  in- 
finite importance  to  the  public  that  the  acts 
of  magistrates  should  not  only  be  substan- 
tially good,  but  also  that  they  should  be  deco- 
rous." 

Mr.  DUTTON.  With  the  permission  of 
the  Hon.  Court  I  will  cite  a  few  authorities 
for  the  consideration  of  the  Court  and  of 
the  learned  counsel  for  the  Respondent.     In 

2  Wooddson,  596,  in  the  chapter  on  parlia- 
mentary impeachments,  the  learned  com- 
mentator observes  ;  "  It  is  certain  that  mag- 
istrates. &,c.  may  abuse  their  delegated  pow- 
ers to  the  extensive  detriment  of  the  com- 
munity, and  at  the  same  time  in  a  manner 
not  properly  cognizable  before  the  ordinary 
tribunals."  '-The  commons,  therefore,  as 
the  grand  inquest  of  the  nation,  become 
suitors  for  penaj  justice  ;  and  they  cannot 
consistently  either  with  their  own  dignity,  or 
with  safety  to  the  accused,  sue  elsewhere  but 
to  tho^e  who  share  with  them  in  the  legisla- 
ture." In  p.  601,  it  is  said,  "  the  lords  re- 
fused to  commit  the  first  earl  of  Clarendon, 
because  he  wis  impeached  of  high  deason 
generally,  the  particular  species   of  his   sup- 


I  posed  criminality  not  being  denoted  ;  but 
this  refusal  was  highly  resented  by  the  com- 
i  mons,  who  voted  it  an  obstruction  to  the 
public  justice  of  the  kingdom,  and  a  prece- 
dent of  evil  and  dangerous  consequence." — 
In  p.  605  ; — "  These  articles  need  not  pur- 
sue the  strict  form  and  accuracy  of  an  in- 
dictment ;  for  it  has  been  ruled,  that  by 
the  law  and  usage  of  parliament,  in  prosecu- 
tions by  impeachments  for  high  crimes  and 
misdemeanors,  by  writing  or  speaking,  the 
particular  words  supposed  to  be  criminal 
are  not  necessary  to  be  expressly  specified 
in  such  impeachments.  The  resolution  in- 
deed passed  in  a  party  cause;  but  it  seems 
agreeable  to  a  concession  of  the  lords  sever- 
al years  before,  that  the  commons  might,  if 
they  pleased,  impeach  in  general  terms  ;  and 
the  ancient  precedents  are  rarely  conforma- 
ble to  the  technical  exactness  required  in 
other  prosecutions."  The  course  pursued 
yesterday  by  the  learned  counsel  for  the 
Respondent  in  regard  to  the  law,  lias  impos- 
ed on  us  the  necessity  of  making  some  fur- 
ther investigation,  and  of  citing  precedents 
from  the  common  law.  In  2  Co.  Inst.  279, 
we  have  the  form,  which  is  very  general,  of 
the  ancient  writ  of  quo  warranto.  This 
process  was  succeeded  by  a  more  conven- 
ient mode  of  prosecution  by  informations  in 
nature  of  quo  warranto  ;  and  these  are  in 
use  with  us.(10  Mass.  Rep.  290.)  The  in- 
formation is  general  ;  the  respondent  must 
answer  specially.  I  will  refer  also  on  the 
same  subject  to  Rasl.  Entr.  412,-6  Com.  Dig. 
65,  and  S  Bl.  Comm.  262. 

Mr.  WEBSTER.  Will  the  learned 
Manager  say  that  there  is  any  resemblance 
to  a  quo  warranto  in  an  impeachment." 

Mr.  DUTTON.  I  state  the  authorities. 
I  shall  use  them  in  argument  in  such  way 
as  I  think  they  will  bear. 

At  20  minutes  before  10,  Mr.  BLAKE 
proceeded  in  his  argument  : — 

Hitherto,  Mr.  President,  it  has  been  my 
intention  merely  to  consider  the  general 
principles  of  law  which  are  applicable  to  the 
trial  by  impeachment,  under  the  constitution 
of  this  Commonwealth.  It  is  my  present 
business  to  apply  those  principles  to  the  case 
in  question;  and  I  am  very  greatly  mistaken 
in  all  the  views  I  have  been  able  to  take  of 
the  subject,  if  it  may  not  he  demonstrated 
beyond  the  reach  of  contradiction,  not  only 
that  there  has  been  nothing  proved,  but  that 
there  is  in  fact  nothing  even  alleged  against 
the  Respondent, .which,  for  a  single  moment, 
could  be  deemed  sufficient  to  justify  a  con- 
viction. Wi\h  reference  to  the  state  of  facts, 
as  they  stand  upon  the  proofs  before  you, 
I  feef  myself  warranted  indeed  in  prohoun- 
llcing,  that  when  divested  of  the  gloss  and 
I  false  coloring,  which  are  always  to  be  ex- 
pected in  the  statement  of  prejudiced  and 
exasperated  witnesses,  they  centum  nothing 
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which  could  even   seriously  affect  the  repu- 
tation, much  less  establish  the  guilt   of*'  the 
Respondent,  either  as  a  magistrate  or  a  man. 
I  profess  not,  Sir,  to  have  become  acquaint- 
ed with  any  peculiar  circumstance  attending 
the  remote  origin  of  the  present  prosecution. 
I  know  not  what  private  piques  and  jealous- 
ies ;   what  local  discontents  ;    what  hopes  or 
what  fears  of  any  seeker  of  the  office  of  the 
present  incumbent,  may  have  been  mingled 
in  its  conception.     I  know  only  that  the  im- 
peachment came  to  us,  directly  from  a  high 
and  tmst  respectable  branch  of  our  govern- 
ment, and  for  that  reason,  if  for  no  other, 
it  is  undoubtedly  entitled  to  the  most  serious 
and  respectful    attention.     There  are  how- 
ever some  circumstances  in  the  case,  which 
are  apparent  on  the  very  face  of  the  record, 
and  upon  which  therefore,   though  not  im- 
mediately   connected    with    the    substantial 
merits  of  the  cause,  it  may  not  be  improper 
for  me  to  bestow  a  lew  preliminary  and  cur- 
sory remarks. 

On  looking  at    the  articles  of  impeach 


is,  and    ever    was,   the  propensity  of  man. 

From  these  considerations,  and  from  va- 
rious others  of  a  similar  tendency  that  might 
be  suggested,  there  is,  as  I  think,  the  best 
possible  reason  to  conclude,  that  there  is  now 
in  array  before  this  Hon.  Court,  a  complete 
presentment  of  every  impropriety,  great  or 
small,  which  could  by  possibility  be  imputed 
to  the  conduct,  of  this  Respondent,  through 
the  whole  course  of  his  official  career. 

And  what  after  all,  Sir,  is  the  result  of  all 
this  diligence,  this  scrutiny,  upon  the  con- 
duct of  this  individual?  What,  in  a  gen- 
eral view,  appears  to  be  the  aggregate  of  all 
the  supposed  misdemeanors  that  are  imput- 
ed to  him  ?  So  far  as  he  is  charged  with  ex- 
tortion or  bribery  as  a  judge,  and  it  is  for 
this  or  for  nothing,  that  he  stands  regularly 
accused  before  you,  it  will  be  seen  by  arith- 
metical computation,  that  the  paltry  sum  of 
about  forty  six  dollars,  in  the  course  of  fif- 
teen years  of  active,  official  employment, 
constitutes,  even  according  to  what  is  set 
I  forth  in  the   articles,   the  entire  amount  of 


ment,  we  find  that  they  embrace  in  point  of  ]\  the  alleged  peculation  !    Well  indeed  might 


time,  a  period  of  almost  fifteen  years,  the 
full  moiety,  at  least,  of  the  active  life  allott- 
ed to  man  ; — that  they  comprehend,  within 
their  scope  a  great  variety  of  petty  items  in 
the  official  transactions  of  the  Respondent, 
which  are  obviously  picked  up  from  every 
quarter  of  his  precinct. 

It  is  manifest  indeed  that  every  nook  and 
corner  has  been  ransacked  for  the  materials 
of  this  prosecution  ;  that  no  little  obliquity, 
no  trivial  irregularity,  in  the  whole  course  of 
his  official  proceedings,  has  been  overlook- 
ed, which  could  have  been  brought  m  to 
swell  the  catalogue  of  his  delinquencies. 

From  all  this  we  have  authority  to  infer, 
that  somebody  (not  surely  the  House  of  Re- 
presentatives, nor  any  one  of  its  Hon.  Man- 
agers) has  been  on  the  alert,  extremely  busy 
and  astute  in  preparing  the  matter  of  this  ac- 
cusation. The  Hon.  House,  though  osten- 
sibly the  makers  of  the  bill,  did  not  assur- 
edly provide  the  materials  of  which  it  is 
composed.  It  was  their  duty,  and  the  whole 
extent  of  their  dtvty  as  the  grand  inquest  in 
this  case,  to  act  upon  the  evidence  which 
was  brought  before  them.  In  a  word.  Sir, 
the  hand  of  a  prosecutor,  and  of  a  very  vig- 
ilant one  too,  is  visible  throughout.  Enough 
too  is  understood  of  the  common  propensi- 
ties in  human  nature,  to  convince  us,  that 
this  prosecutor  cannot  have  been  destitute  of 
collateral  aids,  of  all  the  ordinal}  "means 
and  appliances1''  that  could  be  desired  for  the 
furtherance  of  his  purpose.  It  is  quite  e- 
notigh.  we  know,  especially  with  regard  to 
the  public  functionary,  that  the  trump  of  ac- 
cusation should  be  blown,  that  the  cry  of 
fraud,frhvd, should  be  sounded  in  the  land, 
in  order  to  bring  forth  the  voice  of  thou- 
a nds  to  reiterate  and  swell  the  peal.     Such 


it  be,  as  it  was  said,  by  the  Hon.  Manager, 
that  this  is  no  case  of  the  *  ravaging  of 
provinces,  or  the  plundering  of  an  empire." 

I  concur,  however, entirely  with  the  learn- 
ed Manager,  that  it  is  not  by  the  smallness  x 
of  the  amount,  in  such  case,  that  we  are  to 
measure  the  degree  of  offence.  On  the 
contrary,  1  will  most  readily  admit  that  the 
degree"of  criminality  should  be  estimated  in 
the  very  inverse  ratio  of  the  amount  of 
temptation. 

But,  Sir,  when  we  consider  what  has  hith- 
erto beep  the  character  and  standing  of  this 
Respondent ;  that  he  was  educated  to  a  lib- 
eral and  honorable  profession  ;  that  he  has, 
for  many  years,  occupied  a  high  public  sta- 
tion ;  that  he  is  learned  and  intelligent ;  and 
above  all,  has  a  family  and  friends,  whose 
love  and  esteem  and  confidence  must  have 
weighed,  in  his  estimation,  beyond  all  pecu- 
niary or  earthly  considerations  ;  under  such 
circumstances,  I  hold  it  to  be  utterly  impos- 
sible, that  by  the  temptation  of  any  such 
sum  as  has  been  mentioned,  picked  up  as  it 
must  have  been,  by  a  few  dimes  and  cents 
at  a  time,  through  a  protracted  series  of 
years,  he  can  have  been  influenced  to  the 
perpetration  of  deeds  which  could,  by  possi- 
bility, expose  him  to  ignominy  and  ruin. — 
The  supposition  is  against  nature,  and  na- 
ture's, laws,  and  cannot  be  endured  ! 

On  looking  at  the  character  of  man,  and 
to  the  ordinary  transactions  in  society,  we 
do  not  find,  that  bribes  of  this  description 
are  according  to  the  tariff  of  corruption. 
Men  who  are  prone  to  be  corrupt,  if  time 
and  opportunity  be  allowed  them,  have  gen- 
ully  been  found  in  the  practice  of  their  frauds 
upon  a  much  more  enlarged  and  extensive 
scale. 
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Permit  me  here  to  remark,  Sir,  that  of  all 
the  offices  under  the  government  of  this 
Commonwealth,  that  of  judge  of  probate, 
especially  for  the  county  of  Middlesex,  bor- 
dering, as  this  does  upon  the  great  metrop- 
olis of  the  State,  must  afford  the  widest 
scope,  and  the  most  convenient,  opportuni- 
ties to  the  fraudulent,  and  corrupt  judge. 

In  allusion  to  this  subject,  it  has  been  very 
properly  stated  by  the  Hon.  Manager,  that 
in  the  course  of  a  single  generation,  the 
whole  property  of  a  county  must  necessarily 
be  subjected  to  the  disposal  of  this  officer  ; 
and  it  is  scarcely  too  much  to  suppose,  thai 
in  his  official  arrangements  of  all  this  wealth, 
an  opportunity  must  be  afforded  him,  if  he 
be  corrupt,  to  cut  and  to  carve  for  himself 
according  to  his  taste  and  appetite. 

In  setting  off  dower ;  in  the  auditing  and 
allowance  of  accounts ;  but  more  t  specially 
in  the  appointment  of  administrate  s,  where 
creditors  appear  in  competition,  and  where 
thousands  may  be  dependent  on  the  mere  will 
and  preference  of  the  judge,itisinosi  obvious, 
that  his  decrees,  were  he  disposed  to  make 
of  them  a  matter  of  barter  and  sale,  might 
become  to  him  a  source  of  princely  r  \enue. 
Yet  do  we  find,  Sir,  that  the  Respondent 
stands  accused  of  any  thing  like  this?  On 
the  contrary,  although  every  thing  which  ex- 
isted must  be  taken,  as  I  think,  to  have  been 
alleged  against  him,  and  in  its  worst  possible 
form,  a  few  dollars  and  cents,  through  a  suc- 
cession of  years,  appear  to  have  been  the 
whole  fruits  of  his  suspected  peculations  ! 

Sir,  I  do  solemnly  protest;  and  I  make 
my  appeal  to  the  feelings  of  this  Hon.  Court, 
and  to  their  knowledge  and  experience  as  to 
the  character  of  human  nature,  that,  under 
tiie  circumstances  which  have  been  alluded 
to,  the  very  minuteness  of  the  extortions 
that  are  charged  upon  the  Respondent,  must 
be  considered  as  affording  of  itself  incontes- 
tible  evidence  that  they  were,  if  committed 
at  all,  the  result  of  mere  mistake  or  inad- 
vertency, and  could  not  have  proceeded  from 
that  corrupt  intent,  that  mala  mens,  which  is 
essentially  necessary,  to  the  constitution  of 
crime. 

Upon  a  question  like  this,  I  wish  it  were 
possible  to  command  by  my  voice,  the  pres- 
ence in  this  hall  of  the  whole  magistracy  of 
the  Commonwealth;    it    would  be  indeed, 
an  assemblage  of  as  much  purity  and  intel- 
ligence, as  could  he  found  anions  the  same 
number  of  individuals  upon  the  face  of  this 
globe  ;  I  wish  I  could  put  to  them,  the  facts 
in  this  case,  and  leave  them  to  judge,  accor- 
ding to  the  dictates  of  their  own  experience, 
as  men  or  as  magistrates,  upon  the  point  of 
innocence  or  guilt ;  and  I  should  then  like  to 
see,  which  of  the  congregarion  may  not  have 
fillen  into  some  mistake  like  those  that  have 
been  supposed  ;   which  would  have  the  con- 


science to  cast  the  fust  stone  at  our  client  as 
a  token  of  condemnation  ! 

What  then,  Sir,  in  a  general  point  of  view, 
is  the  aspect  of  the  present  prosecution — 
what  the  general  scope  and  character  of  the 
delinquencies  to  which  it  has  reference? 
Upon  this  head,  I  hope  I  may  he  permitted, 
for  the  sake  of  vindicating  in  the  very  out- 
set of  the  inquiry,  the  moral  character  of  our 
honorable  client,  to  speak  first  of  all  nega- 
tively. 

Among  the  variety  of  details  which  are 
contained  in  the  fifteen  laboured  articles  of 
this  impeachment,  we  no  where  find  that, 
as  a  judge,  he  stands  accused  of  any  sinister 
or  corrupt  decrees ;  with  any  partialities, 
with  any  unreasonable  delays  or  denials  iir 
the  exercise  of  his  official  duties.  Much 
less  do  we  find  that  any  thing  is  imputed  to 
him  like  severity,  or  oppression,  by  the 
<»  eight  and  force  of  his  authority  as  a  judge. 
These,  Sir,  are  among  the  more  ordinary 
transgressions  of  ill-disposed  magistrates,  but 
they  seem  not  to  have  been  reckoned  among 
the  faults  of  this  Respondent.  On  the  con- 
trary, it  will  I  trust  be  admitted  on  all  hands, 
for  it  is  a  matter  of  notoriety,  that  there  is 
not  a  county  in  the  Commonwealth,  wherein 
the  arduous  and  difficult  duties  of  a  judge  of 
probate  have  been  perfotmed  with  more 
promptitude  and  exactness,  with  more  abil- 
ity ;  aad,  I  may  add,  with  more  kindness 
and  accommodation  to  the  citizen,  than  they 
have  uniformly  been  in  that  county  to  which 
the  office  of  the  Respondent  appertains. 

Accordingly  it  is  perceived,  and  the  cir- 
cumstance is  of  so  singular  a  character  as 
to  deserve  the  particular  attention  of  this 
Hon.  Court,  that  with  the  exception  of  a  sol- 
itary infance,  and  that,  as  we  shall  have 
occasion  to  show,  an  extremely  questionable 
one,  not  an  individual  has  appeared  before 
you  through  the  whole  of  this  investigation, 
complaining  of  a  grievance,  or  injury  of  any 
kind,  at  the  hands  of  this  judge. 

It  would  seem  to  be  but  reasonable  tn  ex- 
pect, that  if  the  conduct  of  a  puWic  officer 
had  been  marked,  as  is  pretended  in  the 
present  case,  for  a  series  of  years,  by  an 
habitual  course  of  peculation  and  injustice, 
the  actual  sufferers  by  such  frauds,  would 
have  been  the  first  and  the  loudest,  to  pro- 
claim his  malefactions.  Who  then,  Sir,  are 
the  supposed  sufferers,  by  the  manifold  ini- 
quities of  this  Re«pondent  ?  Paradox  as  it 
may  seem,  we  find  nevertheless  on  inquiry, 
that  if  any  have  heen  offended  against,  they 
are  those  only  who  appear  before  you  re- 
luctantly, and  in  mere  obedience  to  your 
summons.  Those  only  who,  being  here, 
complain  not  of  injustice,  but  are  grateful 
for  favors;  and  instead  of  accusing  the  Re- 
spondent as  an  oppressor,  have  spoken  of 
him   as  their  friend  and  benefactor. 
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very  sums  he  had  received  of  them   when 
acting  as  their  attorney  or  counsel. 

It  may,  I  think,  be  stated,  Sir,  that  within 
the  scope  of  the  charges  here  enumerated, 
are,  virtually,  comprehended  all  the  grounds 
which  have  been  seriously  relied  upou  by  the 
Hon.  JIanagers  in  support  of  this  prosecu- 
tion ;  and  as  to  the  law  and  the  facts  which 
are  applicable  to  each  of  these  charges,  I 
would  beg  leave  to  submit  a  few  brief  and 
cursory  remarks. 

First  then  as  to  the  holding  of  probate 
courts  at  improper  times,  &c. ;  it  will  be  per- 
ceived that  this  allegation,  if  so  it  may  be 
denominated,  extends  alike  to  the  five  first 
articles  of  the  impeachment,  and  is  set  forth 
in  each  in  almost  precisely  the  same  words 

In  reference  to  this  charge  I  would 
leave  first  of  all  to  notice  a  circumstance 
which  was  not  adverted  to  by  my  learned  as- 
sociate ;  that  this  does  not  appear  in  either 
of  the  articles  that  have  been  mentioned  to 
have  been  laid  as  a  substantive  offence  ;  and 
hence  we  have  authority  to  infer  that  as  such 
it  could  not  have  been  intended  to  be  relied 
upon.  Much  indeed  was  said  about  it  by  an 
Hon.  Manager  in  the  course  of  his  remarks  ; 
but  in  all  (his  we  think  he  was  wandering 
from  the  record  ;  and  treating  of  a  subject 
not  now  under  consideration. 

In  our  view,  this  charge,  or  to  speak  more 
properly,  this  intimation,  this  suggestion  as 
it  stands  in  the  articles,  is  lo  be  regarded  but 
as  a  prelude  and  inducement  to  the  matter 
which  succeeds  it  ,•  and  to  have  been  intro- 
duced merely  as  a  circumstance  giving  a  de- 
gree of  color  and  aggravation,  to  the  princi- 
pal offence  which  was  intended  to  have  been 
alleged. 

On  recurring  to  the  articles  that  have 
been  mentioned  it  will  accordingly  be  per- 
ceived, that  the  supposed  impropriety,  as  to 
the  time  or  place  of  holding  the  courts, 
is  uniformly  followed  by  the  statement 
of  some  transaction  at  such  courts,  which, 
of  itself,  was  deemed  sufficient  to  afford 
grounds  of  accusation. 

But,  Sir,  all  this  may,  perhaps,  be  regard- 
ed rather  as  matter  of  form,  than  as  belong- 
ing lo  the  substantia]    merits   of  the   case; 
■  i  and  is  not  therefore  deserving  of  further  con- 
j-  sideration. 

jj      We  are  then  quite  willing  to  admit,  if  this 

j]  Court   will  consent    lo    proceed    upon  the 

|i  ground  of  such  concession,  that  the  question 

\]  here  submitted  shall  be,  not  whether  any  of- 

']  fence  like  that  alluded  to  is  charged   by  the 

ij  impeachment,   but    whether   any   such   has 

;•  been  established,  by  the  law  and  the  evidence. 

In  the  discussion  of  this  point  I  shall    not 

i!  trespass    upon    the    patience     of  this  Hon. 

!|  Court,  by  attempting  to    follow   the   learned 

4th.     That   as  judge,   he   allowed  in  the  II  Managers  through  all  the    labyrinths  of  ihe 

account  of  administrators  and  guardians  the  j  i  English  law  ;  of  all   those   ancient  statutes. 

|  and  ordinances  and   usages   respecting   th| 


With  the  single  exception  that  has  been 
alluded  to,  such  we  have  perceived  to  be  the 
views  and  the  feelings  of  every  witness  who 
has  been  called  to  testify  upon  this  occasion. 
Yet  it  is  from  these  witnesses  and  none  oth- 
ers, that  all  the  evidence  which  is  adduced 
in  this  case  has  been  derived  ;  and  if  any 
crimes  have  been  committed,  it  is  they,  and 
they  only,  who  have  been  aggrieved  by  those 
crimes.  Hence  we  have  loo  much  reason 
to  infer,  that  the  accusation  against  our  cli- 
ent must  have  originated  rather  in  that  over- 
weening solicitude  for  the  public  good  which 
is  sometimes  busied  about  trifles,  than  in  the 
conviction  that  any  great  evil  were  existing 
in  the  community,  which  seemed  to  require 
the  interposition  of  the  highest  judicial  pow- 
er of  the  Commonwealth. 

Having  submitted  these  preliminary  re- 
marks, which  have  appeared  to  me  as  being 
fit  and  proper  for  the  occasion,  I  will  now, 
witji  your  permission,  Sir,  proceed  to  a  more 
immediate  consideration  of  the  specific 
grounds  of  complaint  which  are  set  forth  in 
this  impeachment. 

It  is  not  however  my  intention,  either 
now,  or  at  any  other  lime,  to  enter  into  a 
minute  examination  of  each  of  the  articles 
separately  and  distinctly  ;  or  to  attempt  any 
thing  like  a  critical  apportionment  of  the  ev- 
idence which  has  been  adduced  in  their  sup- 
port. In  this  course  of  examination  there 
lias  already  been  presented  to  us,  by  my 
learned  friend  who  preceded  me,  a  statement 
so  perspicuous  and  forcible,  that  it  would 
be  presumptuous  were  I  to  attempt,  by  any 
observations  of  my  own,  to  give  lo  it  much 
additional  strength,  either  in  the  way  of  il- 
lustration or  argument.  I  shall  therefore 
confine  my  remarks  to  such  general  views  of 
the  subject,  as  seem  not  to  have  been  par- 
ticularly urged  by  the  gentleman  alluded  to. 

On  recurring  to  the  articles  of  impeach- 
ment the  charges  against  the  Respondent 
appear  all  to  be  reducible  to  the  following 
heads : 

1st.  The  holding  of  probate  courts  at 
times  and  places  not  warranted  by  law,  and 
transacting  official  business  thereat  in  the 
absence  of  the  register. 

2d.  That  the  Respondent,  at  certain 
probate  courts,  in  his  capacity  of  judge,  de- 
manded and  received,  for  certain  official 
acts,  oilier  and  greater  foes,  than  those  al- 
lowed by  law. 

3d.  That  being  judge  of  probate  he  also 
acted  in  the  capacity  of  counsel,  and  gave 
advice  to  persons  who  were  executors  or  ad- 
ministrators in  his  county,  and  received  fees 
for  such  advice ;  and  this  too,  in  some  in 
stances  as  to 
litigation  before  him,  as  judge. 


matters  which  might  come  in 
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Probate  jurisdiction)  which   they  have  seen 
fit  to  explore  upon  the  preseYit  occasion. 

The  very  few  remarks  which  I  have  to 
make  upon  the  question  will  be  directed  to 
the  consideration  of  what  we  find  respect- 
ing it  in  our  own  times,  and  in  our  own 
laws  and  constitution  ;  and  indeed  it  was 
this  ground  after  all,  and  this  only,  independ- 
ently of  authorities  derived  from  any  other 
country,  that  the  learned  Gentlemen  were 
eventually  compelled  to  stand  upon  in  de- 
fence of  their  positions. 

Accordingly   we    were   referred    to    that  j 
clause  in  the  constitution    of  Massachusetts,' 
chapter  3,  article  4,  which  provides  that  "the  '■■ 
judges  of  probate  of  wills,  and  for  granting 
letters   of  administration,    shall   hold    their  j 
courts   at  such    place   or   nlaces,    on  fixed 
days,  as  the  convenience  of  the  people  shall 
require.     And    the  legislature   shall,    from 
time  to  time,  hereafter   appoint  such  times 
and  places  ;  until  which    appointments,  the 
said  courts  shall  be  holden  at  the  times  and 
places  whicli  the  respective  judges  shall  di- 
rect." 

We  were  then  referred  to  the  10th  section 
of  the  act  of  the  10th  March  1784  [Mass. 
Laws,  137.]  which  provides;  "  That  the 
judges  of  probate  in  the  respective  counties 
of  this  State,  shall  have  certain  fixed  davs 
for  the  making  and  publishing  their  oiders 
and  decrees,  and  such  days  to  be  made 
known  by  public  notifications  thereof  in  the 
several  counties." 

Passing  over  a  course  of  antecedent  reas-  J 
oning  and  references   of  the   Hon.  Gentle- 
men which  seemed  to  be  more  curious  than 
Useful  ;  and  at  any   rate   not  to   have    anv 
material  bearing  upon  the  point,  I  believe  I  | 
am  fully  justified    in  stating,   that   the  two  ! 
provisions  which  have  been  recited  comprise 
in  fact  the  whole  ground,  or  at  any  rate,  the  j 
only    ground    that    could    be    deemed  even  j 
plausible,  which  was  assumed  in  support  of! 
their  argument.  , 

Proceeding  then  upon  the  supposition 
that  neither  in  our  constitution  nor  laws  j 
there  were  to  be  found  any  other  regulation 
which  would  seem  to  justify  the  conduct  of 
the  Respondent  in  regard  to  the  proceeding 
which  is  deemed  so  offensive,  I  would  beg 
leave  to  inquire  if  the  principle  contended 
/or  on  the  other  side  be  quite  so  clear,  and 
even  self  evident,  that  any  judge  in  the 
land  might  not  be  supposed  to  entertain  a 
doubt  respecting  it,  without  beim;  exposed 
to  all  the  complicated  horrors  of  impeach- 
ment ? 

As  to  the  subject  of  fixed  times 
ces  for  the  holding  of  courts,  we 
that  the  provisions,  both  of  the  Constitution 
and  the  law  are  merely  directory  ;  that  thev 
contain  no  restrictive,  or  prohibitory  words, 
that  may  be  construed  as  an  interdiction  of 
any  preexisting  law  or  usige  in   such   cases. 


and  pla- 
perceive 


We  know  full  well,  also,  (for  of  this  circum- 
stance we  have  been  sufficiently  apprized  by 
a  portion  of  juridical  history  with  which  we 
have  been  favored  by  a  learned  Manager,) 
that  in  that  country  from  whence  our  pro- 
hate  jurisdiction,  with  all  its  incidents,  was 
derived,  the  office  of  the  ordinary,  or,  as'  we 
have  it,  the  judge  of  probate,  was  always, 
merely  ambulatory  ;  that  as  to  the  time  and 
the  place  of  holding  his  courts  every  thing 
was  left  to  his  own  opinions  and  discretion, 
Such  we  know,  moreover  was  the  law  and 
the  usage  in  this  then  colony,  antecedent  to 
the  adoption  of  our  constitution. 

Hence  it  would  seem  but  reasonable  to 
inter,  that  if  it  had  been  the  intent  of  the 
constitution,  or  the  law,  to  effect  a  funda- 
mental change  in  the  system  ;  to  correct  a 
well  known  prevalent  usage,  and  to  place 
these  courts  upon  a  new  and  different  estab- 
lishment, there  would  have  been  employed 
for  this  purpose  apt  and  sufficient  provisions, 
which  should  have  admitted  of  no  diversity 
of  interpretation. 

Under  the  circumstances  that   have   been 
j  stated,  I  may  be  permitted,  at   any    rate,   to 
j  demand  the  judgment   of  this  Hon.   Court, 
I  and   with    some    degree    of  emphasis,   if  it 
|  would  not  be  repugnant  to  every  principle  of 
justice;  a  violation  indeed   of  the  common 
charities  which  are  due  to  the  frailty  and  fal- 
libility of  human  nature,  were    it   admitted, 
for  a  moment,  that  an   erroneous  decision  in 
such  a  case,  might  be  received    as   the   evi- 
dence of  crime. 

Whatever   at  any   rate    may  be  the  true 
constitutional  provision  that  has  been  refer- 
red to  ;  admitting,  for  a   moment,    that   the 
views  which  appear  to  have   been  taken  of 
this  subject,  by  the  Respondent  were  entire- 
ly fallacious  ;  if  there  be  any   thing   in   this 
affording  evidence  of  a  deliberate   outrage 
upon  the  constitutional  law  of  the  land,  the 
Respondent  nevertheless   may  derive,  both 
as  a  magistrate  and  a  man,  some  consolation 
from  the  reflection,  that  in    this  respect    he 
did  but  follow  the  high  example  which   had 
been  set  before  him  by  the  whole    legislative 
authority  of  the  State  ;  who,  by  their  public 
acts,  had  again-  and  again  committed  a  sim- 
ilar outrage.     I  refer,  Sir.  to  those  repeated 
acts  of  the  Legislature    which    have  been 
passed  from  time  to  time  for   the  accommo- 
dation of  particular  counties   in    the   Com: 
mon wealth,  whereby,  (the   stubborn    provis- 
ion   of   the   constitution    notwithstanding,) 
judges  of  probate  have  been  specially  author- 
ised, so  far  as  the  Legislature  were  empow- 
ered to  delegate  such  authority,  to  appoint  ar 
their  discretion,  other  times   and    places  for 
holding    their    courts,    besides  those  whicli 
were  heretofore  regularly  established  by  law. 
It  need  not  be  said,  that,  upon  the   construc- 
tion that    is  contended   for  by   the  learned 
Managers    all    the    acts    here    alluded     to 
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are  nothing  more  nor  less  than  a  palpable 
infringement  upon  the  constitution.  Thus 
then  we  have  the  legislative  exposition  of 
the  rule  ;  and  shall  it  be  imputed  to  the 
Respondent  as  a  crime,  that  he  was  not 
more  wise  than  those  whom  we  have  ap- 
pointed to  be  the  makers  of  our  laws;  or 
that  in  forming  a  judgment  upon  (he  subject 
in  question,  ho  should  have  allowed  himself 
to  be  influenced  in  any  degree  by  the  weight 
of  their  example  ? 

But  Sir,  even  this  is  not  all  which  we 
have  to  say  upon  this  branch  of  our  subject. 
Beyond  all  this  there  is  yet  in  this  cause  a 
place  of  refuge  and  of  rest  for  the  Respon- 
dent, in  which  it  is  not  possible  he  should 
be  disturbed,  however  unrelenting  the  sever- 
ity with  which  he  shall  be  pursued.  I  al- 
lude to  the  provision  in  the  act  of  March 
7th  1806,  which  was  referred  to  by  my  learn- 
ed associate  and  which  is  mentioned  again 
only  for  the  sake  of  once  more  reminding 
this  Hon.  Court  how  absolutely  conclusive 
is  its  operation  upon  the  question  now  in  de- 
bate. 

It  was  the  intention  of  this  act,  after  the 
appointment  of  certain  fixed  times  and  pla- 
ces for  holding;  the  court  of  probate  within 
the  county  of  Middlesex,  to  give  to  the 
judge  of  that  couuty,  the  same  discretionary 
authority  as  to  other  times  and  places  which 
by  previous  acts,  that  have  been  alluded  to, 
had  been  given  in  such  cases  to  the  probate 
judges  in  certain  other  counties  ;  and  the 
provision  alluded  to  is  in  these  words,  viz  : 

"That  when  the  said  times  and  places 
shall  be  found  to  interfere  with  the  terms  or 
sessions  of  other  courts,  or  when  the  judge 
of  said  court  of  probate,  for  the  time  being, 
shall  be  prevented,  by  reason  of  sickness,  in- 
evitable casualty,  or  other  cause,  from  hold- 
ing the  same  at  the  time  prefixed  therefor, 
or  when  it  shall  appear  to  him  to  be  for  the 
general  benefit  or  the  interest  of  individuals, 
he  shall  be,  and  is  hereby  fully  authorised 
and  empowered  to  appoint  such  other  times 
or  places  for  holding  said  court  as  he  shall 
deem  expedient,  by  giving  public  notice 
thereof  or  notifying  all  concerned ;"  fee.  [1 
Mass.  Tmws,  335.] 

It  being  then  admitted,  or  at  any  rate  es- 
tablished beyond  all  contradiction  by  the 
proofs  in  the  case,  that  in  every  instance  of 
the  special  courts  alleged  to  have  been  hold- 
en  by  the  Respondent  due  notice  thereof 
had  been  previously  given  to  all  the  parties 
concerned,  the  only  remaining  question,  so 
far  as  relates  to  the  point  under  considera- 
tion, would  s.eem  to  be  reduced  to  simply 
this  ;  whether  n  judicial  officer  be  chargea- 
ble with  a  high  crime  and  misdemeanor, 
whether  he  be  liable  to  impeachment,  and 
thereby  to  be  deprived,  not  only  of  his  office, 
but  of  his  common  privileges  as  a  citizen, 
for  having  assumed  :\s  the  basis  of  his  judg- 


ment and  proceedings  in  a  given  case  no' 
better  authority  than  an  act  of  the  legislature 
of  the  Commonwealth,  which  might  by  pos- 
sibility, be  construed  an  infringement  of  the 
constitution.  Sir,  I  will  not  comment  on 
such  a  proposition ! 

But  alas!  it  is  alleged  as  another  crying 
sin  of  this  Respondent,  that  he  should  have 
had  the  presumption  to  hold  some  of  the 
courts  that  have  been  allu'ded  to,  in  the  ab- 
sence of  his  register ;  and  it  has  been  elabo- 
rately and  strenuously  urged  by  an  Hon. 
Manager,  that  the  register,  being  a  constit- 
uent part  of  the  probate  court,  every  trans- 
action of  the  judge  which  was  not  performed 
in  the  presence  of  that  officer  must  be  re- 
garded as  being  founded  upon  a  mere  as- 
sumption of  power,  as  warranted  by  no  le- 
gal authority  and  void. 

It  was  really  to  have  been  expected,  that 
in  the  maintenance  of  a  proposition,  so  nov- 
el ;  I  may  add  so  apparently  at  variance* 
with  all  notions  of  common  sense  ;  there 
would  have  been  an  attempt  on  the  part  of 
the  Hon.  Managers  to  have  shown  to  this 
court  something  like  a  familiar  principle,  a 
known  and  established  usage,  or  at  any  rate 
the  semblancs  at  least  of  some  plausible  ar- 
gument. More  especially  was  this  to  have 
been  expected,  after  the  assurance  which 
had  been  given  us  by  one  of  the  learned 
gentlemen  ;  that  he  professed  to  "  stand  up- 
on the  law,  upon  the  statute,  in  support  of 
every  part  of  this  prosecution."  In  regard 
to  the  proposition  here  alluded  to,  it  would 
seem  to  be  almost  superfluous  to  remind  this 
court,  how  sadly  the  learned  advocate  has 
fallen  short  of  the  fulfilment  of  his  engage- 
ment. 

Upon  this  subject,  as  well  as  every  other 
connected  with  the  prosecution,  the  Hon. 
Gentlemen  have  given  us  the  most  decisive 
proofs  of  their  great  industry  and  depth  of 
research  upon  this  occasion  ;  we  have  indeed 
been  much  entertained,  and  edified  also,  as 
I  admit,  by  the  profusion  of  ancient  learn- 
ing which  they  have  been  pleased  to  spread 
before  us ;  but  I  submit,  if  it  be  not  a  most 
remarkable  circumstance,  considering  the 
apparent  confidence  with  which  the  position 
alluded  to  was  assumed,  that  al!  the  law,  and 
every  thing  bearing  the  semblance  of  au- 
thority, which  has  been  brought  forward  in 
its  support,  consists,  after  all,  of  one  single 
dictum,  one  solitary  scrap  of  intelligence, 
comprised  within  the  compass  of  less  than 
two  lines,  which  has  been  di>covered  in  the 
work  of  an  ancient  English  commentator 
upon  the  ecclesiastical  usages  of  that  nation; 
wherein  it  is  laid  down  in  so  many  words, 
"  the  ordinary  may  not  speed  a  cause  with- 
out the  attendance  of  his  register." 

I  readily  admit,  Sir,  that  the  office  of  the 
ordinary,  under  the  ecclesiastical  jurisdic- 
tion  in   Great  Britain,  bears  a  near  reseiri- 
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fclance,  in  regard  to  many  of  its  powers  and  jj  ing  ludicrous.     As    well  might  it,  I  think, 
attributes,  to   that  of  the  probate  judge   in  ||  have  been  said  on  the  other  hand,  and  even 


Massachusetts  ;  but  I  am  not,  I  confess,  quite 
so  ready  to  concede,   that  the  report  of  a 
mere  dictum,  or  even  a    grave  ordinance  of 
an   English  bishop,   who   may   have  lived 
some    centuries  ago,    with   respect  to    the  I  i 
functions  of  his  register,  or  any  other  sub-  J I 
ject  connected  with  his  jurisdiction,  shall  be 
regarded  as  the  law  of  this  land,  unless  there 
shall  have  been  given   to  it,  at  least,  some 
countenance  by  the  constitution    and  law  of 
ihe  Commonwealth. 

What  then  do  we  find  in  this  constitution 
or  this  law,  which  would  seem  to  give  sup- 
port to  the  lone  authority  which  has  been  I 


with  more  appearance  of  propriety,  that  the 
whole  business  of  the  register,  such  as  the 
recording  a  will,  the  transcribing  an  admin- 
istration account,  and  the  various  other  of- 
ficial writings  which  it  might  require  the  la- 
bor of  many  days  to   copy  into  his  book  of 
records,  must  never (heless  all  be  performed 
in  the  presence   and  under   the  very  eye  of 
the  judge.     Indeed,  if  the  two  officers  in 
question  be  thus  connected  and  inseparable, 
it  would  seem  to  follow  as  a  consequence, 
that  not  only  must  the  person  of  the  register 
be  in  attendance   at  all  the  courts,  but  it  be- 
comes his  duty  also  to  transport  on  such  oc- 


alluded  to,  and  upon  which  indeed  the  whole  f  j  casions,  from  place  to  place  throughout  the 


argument  of  the  learned  Managers  appears 
to  be  bottomed  ? 

The  constitutional  provision  has  only  reg- 
ulated, we  know,  the  manner  in  which  the 
register  of  probate  shall  be  appointed,  leav- 
ing it  as  the  proper  business  of  legislation  to 
define  his  duties,  and  to  do  every  thing  else 
which  might  be  deemed  expedient  in  rela- 
tion to  that  office. 

Accordingly,  by  the  statute  of  March, 
1784,  we  find  the  whole  subject  completely 
disposed  of,  and  every  thing  appertaining 
either  to  the  office  or  officer  particularly 
specified. 

The  provision  is,  "  that  there  shall  be,  in 
manner  as  the  constitution  directs,  a  suitable 
person  in  each  county  within  tin's  Common-' 


county,  his  archives  and  every  book  and 
paper  which  is  to  afford  the  evidence  of  his 
proceeding.  Surely,  Sir,  there  is  to  be  found 
in  the  specification  which  is  given  us  by  the 
statute  of  the  duties  of  this  office,  nothing 
that  can  give  countenance  to  any  such  absur- 
dity. 

For  aught  that  we  find  in  this  law  the  re- 
spective duties  of  the  judge  and  the  register 
are  entirely  distinct  and  independent ;  as* 
much  so  indeed  as  the  duties  of  the  chief 
justice  of  our  supreme  judicial  court,  from 
those  of  the  clerk,  or  cVen  of  the  crier, 
whose  humble  province  it  is,  (if  the  court  so 
please  to  order)  to  proclaim  the  opening  and 
the   adjournment  of  the  session.     With  ref- 


erence to  the  functions  and  the  station  which 
wealth,  appointed  or  to  be  appointed,  regis-  II  are  assigned  by  the  law  to  a  register  of  pro- 
ter  of  wills,  administrations,   accounts,  tie-  ! j  bate,  it  is  manifest  that  he  must  be  regarded 

in  every  possible  respect,  as  a  mere  ministe- 


crees,  orders,  determinations,  and  other  wri 
tings  which  shall  be  made,  granted,  or  de- 
creed upon  by  the  judges  of  probate  of  wills 
in  their  respective  counties;  which  register 
shall  be  sworn  to  the  faithful  performance 
of  the  duties  of  h\<  office  ;  and  have  the  care, 
custody,  and  keeping  of  all  file*,  papers  and 
books  to  the  probate  office"  ;  ike. 

Here  then  we  have,  Sir,  an  exact  enume- 
ration of  all  the  powers  and  the  duties  of  a 
register  of  probate  :  and  I  would  beg  leave,. 
most  emphatically,  to  inquire  of  the  learned 
Managers,  what  they  can  discover  in  all 
this,  which  would  seem  to  give  color  to  their 
inference,  that  the  register  li  is  a  constituent 
part"  of  a  probate  court;  in  other  words, 
that  his  office  is  so  colleagued,  so  absolute- 
ly interwoven  with  that  of  the  judge,  that 
the  latter  may,  on  no  occasion,  "  presume 
to  speed  a  cause"  without  the  presence  of 
the  former.  I  would  not,  Mr.  President, 
presume  to  treat  with  levity  any  argument 
which  should  appear  to  he  urged  with  seri- 
ousness by  either  of  the  learned  Managers, 
who  so  well  know  how  to  make  the  most  of  ; 
their  rase,  but  I  cannot  forbear  remarking 
that  the  position  which  was  assumed  in  re 
gard  to  the  particular  point  under  considers 
tion  ha?  seemed  to  me  bvit  little  short  of  be 

17 


rial  officer,  a  mere  clerk  or  recorder,  having 
no  discretionary   power  or  authority  of  his 
own,  but  bound,  in  every  case,  to  proceed  in 
conformity  with  the  directions  of  the  judge. 
Jt  is  not,  indeed,  until  after  all  the  duties 
of  the  judge  have  been    consummated,  that 
those  of  the  register  are  supposed  to  com- 
llmence.     An    application    is  made   to   the 
jj  judge  for  a  grant  of  administration  ;  we  find 
l  the  register  is  bur  a  silent,  inactive  spectator 
jupon  this  occasion,   until   '.he  business  shall 
I have  been  completed,  and  ho  is  required,  in 
.the  exercise  of  his  functions,  to  record  the 
i  proceedings  and   decree   in   the  cape;     The 
■probate  of  a  will,  or  the  allowance  of  an  ac- 
I count  of  an  executor,  administrator,  or  cred- 
iitor  is  contested  :  a  trial  of  some  sort  is  to  ba 
had  ;  what  do  we  find  to  be  the  predicament 
of  the  register  in   such  case?     He  has  no 
j  voice,  nor  can  take  any  part  in   the  investi- 
gation.    It  does  not  appear  that  there  is  au- 
thority given   to  him,  by  the  statute,  to  be 
(even  so  far  auxiliary  to  the  judge,  iirsuch  a. 
case,  as  to  administer  an  oath  to  a  witness. 
j  He  is  a  mere  mute  on  this  occasion,  and  ;u> 
to  any  useful,   practical   purpose,  his   pres- 
ence would  seem  to  be  as  unessential  as  the 
i  verv  chair  whereon  he  sits.     Indeed,    Sir. 
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unless  we  should  proceed  upon  the  ground 
that  the  legislature  were  so  far  wanting  in 
magnanimity,  that  they  allowed  themselves 
to  be  so  far  governed  by  a  narrow,  illiberal 
jealousy,  in  regard  to  the  appointment  of 
this  officer,  as  to  have  given  him  a  station 
merely  for  the  purpose  of  his  becoming  a 
spy  upon  the  judge,  it  is  utterly  impossible  to 
imagine,  considering  the  nature  of  the  pow- 
ers and  duties  that  have  been  assigned  to 
him,  that  it  could  have  been  their  intention 
to  require  his  attendance  upon  occasions 
where  it  would  be  obviously  so  senseless  and 
unavailing. 

Admitting  however,  after  all,  that  the 
construction  which  has  been  given  by  the 
counsel  for  the  Respondent  upon  this  point 
is  fallacious  ;  there  is  yet  one  other  question 
in  the  case  ;  one  indeed  which  the  learned 
Managers,  throughout  the  whole  course  of 
their  argument,  not  only  upon  this,  but  upon 
all  other  articles  of  the  impeachment,  seem 
to  have  regarded  as  being  but  of  secondary 
importance,  but  which  in  our  view,  is  nev- 
ertheless deserving  of  some  consideration. 

I  allude  to  the  question  of  criminal  intent ; 
the   qno-tmimo,   from  whence  these  several 


aberrations   of  fhe  judge  may  be   supposed 
to  have  proceeded.     We  had  hitherto  imag- 
ined, though   the   principle   seems,   on    the 
present  occasion,  to   have   been  almost  en- 
tirely overlooked  by  the  learned  Managers, 
that  something  more  than  the  exhibition  of 
the  law,  and  the  mere  naked  act  of  its  vio- 
lation, were   necessary  in  order   to  establish 
the  criminality  of  the   party    accused.     We 
had  indulged  in  the   belief  that   the  mind, 
as  well  as  the  body,  must  necessarily  have  I 
.some  influence  and  agency  in   the  consum-  ! 
mat  ion  of  crime  ;  that  there  was   in   fact,  a 
degree  of  good   sense,  as  well   as  of  legal  i 
principle,  in  the  maxim  ;  "  JJctus  nonfacit  ' 
reum,  nisi  mens  sit  rea"  !    In  reference  to 
all  judicial  officers,  we  had  furthermore  sup-  | 
posed  that  there  was  some  little   indulgence1 
and  charity -due  to  them  as  well  as  to  their 
fellow  beings,  on  the  score  of  the  fallibilities 
and  infirmities  which  are  incident  to  our  na- 
ture ;  that  in  the  discharge   of  their  official 
functions,  they  must,  not  merely  have  mis- 
taken, but  wilfully  perverted  the  law,  in   or- 
der to  have  subjected  themselves  to  a   pros- 
ecution for  crime. 

Proceeding  upon  these  principles,  which 
We  had  indeed  supposed  to  have  become  too 
familiar  to  admit  of  contradiction,  I  would 
beg  leave  to  inquire  of  the  learned  Manag- 
ers, (admitting  their  construction  of  the 
law  to  be  correct)  what  evidence  has  been 
given  us,  tending  to  establish  the  corruption, 
or  even  to  excite  a  reasonable  suspicion,  as 
to  the  purity  of  this  Respondent,  in  any  of 
the  proceedings  which  have  yet  been  allud- 
ed to  ?  So  far  as  relates  to  the  subject  of 
holding  special  courts  at  other  times  and 


places  than  those  designated  by  the  law,  do 
we  find,  from  the  evidence  in  the  case,   that, 
if  this  were  unjustifiable,  it  must  necessarily 
be  attributed  to  a  sinister  and   corrupt  mo- 
tive ;  or  is  there  not,  at  least,  some  tolerable 
ground  for  the  supposition  that  it  may  prob- 
ably have  been  with  a  view  to  the  public  ac- 
;  commodation  ?     With  regard  to  most  of  our 
judicial  officers,  who  in  the  course  of  their 
public  duties,  are  frequently  called  from  their 
houses,  and  their  fire  sides,  to  sojourn  in  va- 
rious parts  of  the  Commonwealth,    we   cer- 
tainly do  not  find  that  they  are  so  greedy  of 
employment,  as  to  be  willing  to  sacrifice  the 
little  repose,  and    relaxation,   the   domestic 
tranquillity  and  comfort  which  are   allowed 
them  in  their  customary  vocations,   for  the 
sake  of  keeping  up  a   perpetual,  unceasing 
exercise  of  their  public  functions.     For  the 
greater    accommodation  of  suitors,  they  do 
indeed  occasionally   consent    so  far  to   go 
without  the  ordinary  routine  of  their  official 
duties,  as  to  attend  to  the  examination   of  a 
cause  at  their  chambers  ;  but  I   do   not   re- 
member that  an  example   of  this  kind    has 
ever  been  regarded  as  an  offence,  as  an  im- 
proper officiousness  on  the  part  of  the  Judge, 
but  on  the  other  hand,  it  has  I   believe  been 
generally  esteemed  as  the   evidence   of  his 
i  kindness  and  condescension  ;  as  a  proof  in- 
deed of  his  willingness  to  make,  at  least,  an 
j  occasional  sacrifice  of  his  own  personal  ease 
I  and  convenience  to  the  public  good. 

These  remarks,  Mr.  President,  appear  to 
me  as  being  most  particularly  applicable  to 
the  circumstances  and  condition  of  the  pro- 
bate judge,  so  far  as  relates  to  the  special 
courts  which  are  the  subject  of  complain) 
against  him.  The  ordinary  duties  of  his 
station  are,  as  we  all  must  know,  of  such  a 
nature,  that  were  he  to  decline  attending  to 
any  other  business  besides  that  which  must 
necessarily  devolve  upon  him  at  the  regular 
and  stated  sessions  of  his  courts  which  are 
appointed  by  the  law,  he  is  nevertheless  the 
very  slave  of  his  office.  His  leisure,  his 
whole  time,  indeed,  is  literally  broken  up 
into  a  thousand  fragments  ;  insomuch  that 
one  would  scarcely  think  it  were  possible 
there  should  be  a  single  hour,  from   the   be- 


ginning to 


the  end  of  the  year,  which  he 
might  fairly  be  authorized  to  claim  as  his 
own.  Where  then,  I  repeat  Sir,  shall  we 
look  for  a  sinister  motive  which  could  have 
I]  prompted  to  the  holding  of  these  special 
'  \  courts  which  are  the  subject  of  accusation  ? 
Was  it  that  the  judge  must  have  been  abso- 
lutely in  love  with  labor  and  drudgery  ;  or 
that  for  the  paltry  gain  of  some  fifty  or  an 
bundled  cents  which,  from  the  evidence  in 
the  case,  appears  to  be  about  the  ameunt  of 
all  the  extra  compensation  which  he  could 
expect  to  obtain  by  any  such  extraordinary 
session,  that  he  was  willing  thus  not  only  to 
allow  his  domestic  retirement  to   be  broken 
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io  upon,  but  to  hazard  at  the  same  time  his 
reputation  ?  Under  the  circumstances  that 
have  been  adverted  to,  I  humbly  submit  that 
it  is  most  apparent  upon  the  evidence,  that 
if,  in  relation  to  the  point  under  considera- 
tion, any  law  have  been  violated  by  the 
Respondent,  the  offence  is  solely  attributa- 
ble to  error  of  judgment ;  to  an  excess  of 
kinduessand  eourtesy,  and  not  to  any  of  these 
selfish  and  corrupt  motives  which  are  essential, 
in  such  a  case,  to  the  constitution  of  crime. 

Upon  any  other  hypothesis,  the  conduct 
of  the  Judge  on  the  occasions  alluded  to  in 
the  articles,  presents  to  us  an  enigma  which 
admits  of  no  satisfactory  solution.  It  is  a 
species  ©f  self  denial,  of  self  immolation,  I 
may  say,  which  is  without  a  parallel  in  any 
thing  which  we  know  in  the  history  of  hu- 
man nature. 

It  is  fully  established  by  the  evidence 
which  is  before  this  Hon.  Court,  that  nothing 
ever  was,  or  could  have  been,  transacted  at 
any  of  the  special  courts  that  have  been  al- 
luded to,  which  must  not  regularly  have 
come  before  this  Judge  of  Probate-  at  the 
stated  sessions  of  his  court  which  are  ap- 
pointed by  law,  had  he  chosen  to  awaii 
their  arrival,  instead  of  permitting  his  domi- 
cil,  at  Groton,  to  be  thronged  and  disturbed 
at  unusual  seasons..  It  is  also  in  proof  be- 
fore us,  that  if  he  presumed  to  act,  on  such 
occasions,  in  the  absence  of  the  register,  it 
was  not,  at  any  rate,  that  he  might  thus  have  j  the  Respondent,  in  his  capacity  of  Judge  of 
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cial  officex,  he  cannot  be  holden  accountable 
before  this  or  any  other  earthly  tribunal. 

I  will  not  affront  the  understanding  of 
this  Hon.  Court,  by  supposing  there  can  be 
a  doubt,  as  to  which  of  these  hypotheses 
should  be  adopted  as  the  basis  of  its  decis- 
ion. 

With  these  observations,  I  dismiss  the  sub- 
ject of  the  special  courts,  and  the  nouatten- 
dance  of  the  register.  I  should  not  indeed 
have  felt  myself  justified  in  detaining  your 
Honors,  for  such  a  length  of  time,  in  tha 
discussion  of  a  subject,  which,  according  to 
my  own  views  of  it,  was  so  extremely  plain 
and  simple,  but  for  the  circumstance  that  it 
seems  to  have  been  regarded  so  differently 
by  the  learned  Managers  ;  who  did  not  fail 
to  bestow  upon  it  a  degree  of  emphasis  and 
argument,  that  were  to  have  been  expected 
only  in  their  treatment  of  a  most  serious 
ground  of  accusation. 

In  conformity  with  the  arrangement  I 
had  proposed,  I  now  proceed  to  a  brief  con- 
sideration of  the  matter  charged  against  the 
Respondent  which  falls  under  the  second 
general  head  of  the  allegations  contained  in 
the  impeachment.  In  addition  to  the  sev- 
eral misdemeanors  which  have  already  been 
noticed,  it  is  a  part  of  the  accusation,  which 
we  find  set  forth,  with  some  immaterial  va- 
riation of  circumstances  in  each  case,  by  the 
five  first  articles  of  the   impeachment,  iliat 


an  opportunity  of  taking  to  himself  the  fees 
of  that  officer.  Those  fees,  on  the  contra- 
ry, appear,  in  all  cases,  to  have  been  regu- 
larly accounted  for. 

From  these  considerations  it  would  seem 
to  result  as  a  necessary  consequence,  that 
if  any  improper  motive  be  attributable  to 
tire  Respondent,  in  regard  to  the  proceed- 
ings which  have  been  alluded  to,  it  cannot 
at  any  rate  have  originated  in  any  disposition 
to  enlarge  thereby  the  sphere  of  his  official 
duties,  or  to  secure  to  himself  emoluments 
of  which  he  might  otherwise  have  been  de- 
prived. Upon  the  whole,  I  feel  myself  en- 
tirely warranted  by  the  state  of  the  evi- 
dence in  the  case,  to  aver  that  it  is  utterly 
impossible  to  find  in  it  the  slightest  indica- 
tion of  a  criminal  intent. 

We  are  then,  as  I  think,  reduced  to  the 
necessity,  either  of  imputing  to  the  Respon- 
dent a  high  crime  which  must  have  been 
without  any  conceivable  motive  ;  the  mere 
result  of  that  wilful,  and  wanton  propensity 
to  mischief,  which  is  exemplified,  only  in 
the  character  of  those  monsters  who  some- 
times appear  in  society,  or  of  supposing, 
that  if  any  irregularity  existed  in  the  case 
alluded  to,  it  must  have  proceeded  from  an 
error  of  judgment,  which  the  most  upright 
and  intelligent  man  in  the  community  might 
very  naturally  have  fallen  into  under  similar 
sircumstanees.  and  ft>r  which,  being  a  judi- 


Probate,  did,  on  certain  occasions  therein 
mentioned,  "  demand  and  receive  for  cer- 
tain official  services,  other  and  greater  fees 
than  those  allowed  by  law  in  sueh  cases." 

In  proceeding   upon  an  examination  of 
this  branch  of  our  cause,  I  must  be   permit- 
ted to  say,  that   it   is  of  the   utmost   conse- 
quence that  we  should  at  the  very   outset, 
come  to  some  clear  and  distinct  understand- 
ing as  to  the  precise  nature,  in  a  legal  point 
of  view,  of  the  offen'ee,  which  is,  or  at  least 
was  here  intended  to  be  alleged.     With  ref- 
erence   to  the  circumstances,    as  they  are 
stated  in  the  article,  it  cannot,  I  suppose,  be 
doubted,  that  if  any  thing  like  an   offence, 
known  at  law,  was  intended  to   be  charged, 
it  must  be  the  crime  of  extortion.     It  must 
indeed  be  this,  or  it  is  nothing.     If  then  up- 
on an  examination  of  the   evidence   in    the 
case,  we  find,  as  I  am  well  assured  we  shall, 
that  it  is  utterly  insufficient  to   maintain  the 
charge  of  extortion,  then  it  will  be  contend- 
ed,, upon  the  principles  which  I  have  hereto- 
fore had  occasion  to  consider   so   fully,  that 
no  offence  has  here  been   established,  which 
can  properly  be  made  the  subject  of  trial  by 
impeachment. 

Thus  it  becomes  necessary  that  we  should 
in  the  first  place,  attend  to  the  legal   defini- 
tion of  the  crime   of  extortion  ;    for  it    will 
not   I   trust   be  questioned  by  either  of  the 
||  learned  Managers,  that   if  this   be   the   cf- 
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fence  which  was  intended  to  be  charged,  j 
'•  the  same  rules  of  evidence,  and  the  same 
legal  notions  as  to  the  nature  and  essence 
of  the  offence"  must  prevail  in  this  Hon.  j 
Court  as  a  Court  of  impeachment,  which 
Would  be  obligatory  upon  the  inferior  tribu- 
nals at  the  trial  of  the  same  offence  by  in- 
dictment. 

According  to  the  description  which  is  giv- 
en  us  of  this  offence  in  the  books  of  author-  j 
ity,  we  perceive,  then,  that  it  "  consists  in 
any  officer's  unlawfully  taking,  by  color  of' 
his  office,  from  any  man,  any  money  or  thing 
of  value  that  is  n#t(lue  to  him,  or  more  than 
is  due,  or  before  it  is  due."  See  Black. 
Com.  vol.  4,  p.  141.  Also  1  Hawk.  P.  C. 
171). 

With  reference  to  this  definition  of  the 
offence,  it  would  be  easy  to  show  in  the  out- 
set, were  it  deemed  necessary  for  our  pur- 
pose, that  there  is  wanting  in  each  of  the 
five  articles  of  the  impeachment  which  have 
relation  to  this  subject,  a  most  material  aver- 
ment, without  which,  (if  I  am  correct  in  the 
principles  that  were  stated  in  a  former  part 
of  my  remarks,  as  to  the  necessity,  in  all 
criminal  prosecutions,  of  a  formal  as  well  as 
a  plain  and  substantial  description  of  the  of- 
fence) it  would  be  manifestly  impossible  for 
this  Hon.  Court,  whatever  might  be  the 
state  of  the  evidence  before  them,  to  proceed 
upon  any  legal  grounds  in  pronouncing  a 
judgment  against  the  accused. 

The  objection  to  which  I  alludefis   simply 


this  ;  that  although 


it  is  alleged  that   other 


and  greater  fees  than  those  allowed  by  law 
were  demanded  and  received  by  the  Defend-  | 
ant,  yet  this  is,  in  every  instance,  unaccom- 
panied by  any  averment  as  to  what  were  the 
regular,  legal  fees,  for  the  particular  services 
in  question.  It  is  I  presume,  Sir,  beyond  all 
doubt,  that  an  omission  of  this  sort  would 
be  fatal  upon  demurrer,  or  on  motion  in  ar- 
rest of  judgment,  in  a  trial  by  indictment;  and 
I  know  not  why  a  rule  of  law,  founded  soob- 
viously  in  reason  and  common  sense,  should 
not  be  deemed  equally  applicable,  especially 
under  the  constitutional  provisions  which 
have  heretofore  been  cited,  to  the  trial  by 
impeachment. 

In  support  of  the  general  principle,  as  it 
has  been  stated,  I  would  here  beg  leave  to 
refer  the  Court  to  the  case  in  3  Leon.  Rep. 
263  ;  and  also  to  what  is  laid  down  upon 
this  point  in  2  Chatty's  Criminal  Law,  146. 
in  nota. 

The  case  in  Leonard  was  that  of  Stephen 
Lakes,  commissary  of  the  bishop  of  Canter- 
bury, and  R.  Hunt,  apparitor,  who  were  in- 
dicted of  extortion,  "  That  they,  colore  offi- 
riorum  suorum,  had,  malitiose  accepted  and 
received  11  shillings  and  6  pence  for  the  ab- 
solution of  one  B.  who  was  excommunicat- 
ed, where  they  ought  to  have  but  2  shillings 
Jtnd  6  pence  :  among  the   exceptions  taken 


to  this  indictment,  one  was  ; — because  it  is 
not  showed  what  is  their  due  fee  ;  and  that 
was  conceived  to  be  a  good  cause  of  excep- 
tion ;  and  if  no  fee  be  due,  the  same  ought 
to  appear  in  the  indictment  ;  and  so  it  waa 
the  opinion  of  the  court,  that  they  should  bo 
discharged." 

The  familiarity  of  the  principle  may  still 
further  be  illustrated  by  a  reference  to  all 
the  established  forms  of  indictment  for  ex- 
tortion, which,  from  time  immemorial,  have 
been  in  use  in  the  courts  of  common  law  ; 
wherein  it  will  be  perceived  that  ihe  aver- 
ment which  has  been  mentioned,  is  not,  in 
a  single  instance,  omitted. 

But,  Sir,  it  is  not,  I  assure  you,  with  any 
view  to  avail  ourselves,  especially  at  this 
stage  of  the  cause,  of  any  apparent  defect 
in  the  more  form  of  this  prosecution,  that  I 
have  deemed  it  proper  to  bring  to  your  no- 
tice this  last  mentioned  objection. 

In  regard  to  the  point  in  question,  it  is  not 
so  much  the  ground  which  we  assume,  that 
sufficient  is  not  alleged  in  the  articles  of  im- 
peachment, but  that  enough  has  not  been  es- 
tablished by  the  proofs  in  the  case,  to  make 
out  the  crime  of  extortion.  I  feel  myself 
fully  warranted  indeed,  by  the  state  of  the 
evidence,  in  going  still  further  ;  and  in  as- 
suming it  as  an  undeniable  position,  in  point 
of  fact,  that  not  the  semblance  of  proof  has 
been  adduced  by  the  learned  Managers,  in 
a  single  instance,  having  even  a  tendency  to 
show  that  as  to  any  official  act  of  this  Res- 
pondent, a  greater  fee  was  received  than 
such  as  is  provided  by  law  for  that  specifi* 
act. 

A  very  little  attention  to  the  evidence 
which  is  in  the  cause  will, I  think,  be  suffi- 
cient to  satisfy  the  Court,  beyond  all  doubt, 
of  the  truth  of  this  assertion. 

The  Hon.  Managers,  in  the  course  of 
their  argument,  were  pleased  to  say  that,  in 
relation  to  the  matter  charged  against  the 
Respondent  on  the  score  of  receiving  ex- 
cessive fees,  they  should  stand  upon  the  fee- 
bill  of  1795.  Be  it  so  ;  we  most  cheerfully 
meet  them  upon  that  ground  ;  and  if  any 
regulation  which  is  to  be  found  in  the  act  al- 
luded to  has  been  violated  by  the  Respon- 
dent, he  is  entirely  willing  to  stand  convict- 
ed before  you. 

With  reference  then  to  the   provisions   of 

this  statute,  as  affording    the  rule,   and  the 

only  rule  of  decision,  let  us  attend  for  a  few 

moments  to  the  matter  which  is  alleged,(and 

i  to  that  also,  if  it  please  the  Hon.  Managers, 

)  which    is  not,   but  regularly,   should   have 

i  befen,  alleged  in  the  articles)  and  to  the  evi- 

!  dence  which  is  relied  upon  for  its  support. 

Considering  however  that  the  averments 
j  in  each  of  the  five  articles  that  have  been  al- 
|  hided  to,  so  far  as  relates  to  the  point  now 
I  in  question,  are  much  in  one  and  the  same 
j  form  ;  and  that  there  is,  in  relation   to  each 
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of  them,  precisely  the  same  general  ground 
of  objection,  as  to  the  utter  insufficiency  of 
the  proofs  whereby  it  has  been  attempted  to 
suppoit  them,  it  would  be  quite  an  unneces- 
sary consumption  of  time,  to  go  into  a  par- 
ticular examination  of  these'  articles  sepa- 
rately and  distinctly.  I  will  therefore  son- 
fine  my  remarks,  for  the  present  at  least,  to 
the  matter  which  is  charged  in  article  first, 
as  affording  an  example  which  will  suffi- 
ciently illustrate  the  whole  scope  of  the  ex- 
ception which  we  take  to  the  evidence  which 
has  been  relied  upon  in  the  cause. 

In  the  article  alluded  to,  it  is  among  other 
things  alleged,  that  the  Respondent  on  a 
certain  time  at  his  office  in  Groton,  and  not 
at  any  probate  court  held  according  to  law, 
did  decree  and  grant  letters  of  administra- 
tion on  the  estate  of  one  Nathaniel  Lakiti, 
to  one  Abel  Tarbell,  and  thareupon,  did  is- 
sue a  warrant  of  appraisement  and  order  of 
notice  ;  and  that  the  Respondent,  did  then, 
and  there,  wilfully  and  corruptly,  demand 
and  receive  of  said  Tarbell,  for  the  business 
aforesaid,  as  fees  of  office,  other  and  greater 
fees  than  are  by  law  allowed,  to  wit,  the 
sum  of  five  dollars  and  fifty  eight  cents. 

Here  we  see,  Sir,  and  the  same  will  be 
perceived  on  recurring  to  the  four  succeed- 
ing articles,  that  material  defect  in  the  aver- 
ment, to  which  I  have  before  had  occasion 
to  advert.  Admitting  however  that  it  is 
Competent  for  the  learned  Managers  to  sup- 
ply by  their  proofs,  what  is  obviously  so  de- 
ficient in  their  allegation  ;  I  would  now  be- 
seech them  to  bring  the  evidence  which  is 
in  the  case  to  the  test  of  the  fee-bill  where- 
on they  rely,  aad  then  to  inform  us,  for 
which  of  the  official  acts  of  the  Judge  that 
are  enumerated  in  the  article,  it  stands  now 
in  proof,  that  an  unlawful  compensation  was 
received  ?  It  may  be  that  the  aggregate 
amount  of  fees  that  were  received  by  the 
Respondent,  on  the  occasion  alluded  to  ;  or 
even  that  the  sum  of  five  dollars  and  fifty 
eight  cents  which  is  alleged  as  being  but  the 
excess  over  and  above  his  lawful  fees,  shall 
be  found  upon  computation  to  be  more 
than  the  entire  amount  of  what  he  might 
rightfully  have  claimed  for  the  specific  ser- 
vices enumerated.  1  humbly  trust,  however, 
that  upon  a  solemn  trial  before  a  High  Court 
of  impeachment,  or  indeed  before  any  tri- 
bunal professing  to  b«  governed  in  its  pro- 
ceedings by  any  legal  notions  or  principles, 
it  will  not  be  deemed  sufficient  by  any  gross, 
lumping  calculations  of  this  nature,  to  at- 
tempt to  maintain  the  charge  of  extortion. 
More  especially  since  we  1  :arn  from  the  au- 
thorities which  have  been  referred  to,  that 
in  a  prosecution  for  this  offence,  before  the 
courts  of  ordinary  jurisdiction,  every  individ- 
ual, official  act  of  the  magistrate,  which  is 
intended  to  be  made  a  matter  of  complaint 
against  him,  must  t»a  set  forth  by  the  indict- 


ment,  separately,  as  a  distinct,  substantive 
ground  of  the  accusation. 

But,  Sir,  we  do  not  stop  here.  Our  princi- 
pal objection  to  the  insufficiency  of  the  evi- 
dence that  is  offered  in  support  of  the  articles 
in  question,  partakes  still  lessthan  what  might 
possibly  be  inferred  from  my  former  obser- 
vations upon  this  point,  of  any  thing  in  the 
nature  of  an  exception  to  form. 

On  referring  to  the  whole  evidence,  as  it 
now  exists  in  the  case,  I  will  venture  to  as- 
sert, without  the  fear  of  contradiction,  that 
it  will  not  be  found  to  contain  one  jot  or 
tittle  of  proof  giving  authority  for  the  infer- 
ence, or  even  to  justify  a  suspicion,  that,  forth* 
official  services  which  are  shown  to  have 
been  rendered  by  the  Judge  on  the  occasion 
alluded  to,  whether  those  services  be  estimat- 
ed collectively,  or  each,  by  itself,  as  a  sepa- 
rate item,  a  greater  compensation  was  re- 
ceived by  the  Respondent,  either  upon  the 
whole,  or  for  any  particular  service,  than 
might  fairly  be  received  without  the  least  ap- 
pearance of  an  infringement  upon  the  regu- 
lations of  the  statute  which  has  been  men- 
tioned. 

We  find  it  state*1,  in  the  article  under  con- 
sideration, that  the  business  performed  by 
the  Judge,  at  the  court  therein  mentioned, 
consisted  of  a  decree,  and  grant  of  letters 
of  administration  ;  secondly,  a  warrant  of 
appraisement,  and  thirdly,  (if  this  may  be 
regarded  as  a  separate  act)  an  order  of  no- 
tice. 

Now  on  turning  to  the  stauite,  we  per- 
ceive that  the  two  first  of  these  acts,  namely, 
the  grant  of  administration,  and  the  war- 
rant of  appraisement,  are  indeed,  noticed  in 
the  fee-bill  ;  and  that  for  the  former  the 
sum  of  fifty  cents,  and  for  the  latter,  thirty 
cent*,  are  stated,  respectively,  as  the  fees. — 
As  to  the  order  of  notice  the  statute  is  silent. 
Wo  find  in  it  no  allusion,  even,  to  any  suvh 
process. 

If  then  it  were  the  fact,  that  no  other  of- 
ficial service  was  performed  by  the  Judge, 
in  the  case  in  question,  than  those  which 
have  been  mentioned  ;  and  that  for  these 
services  he  wilfully  and  corruptly  demanded 
and  received  a  greater  sum  than  even  the 
eighty  cents  allowed  by  the  statute,  it  could 
not,  indeed,  be  denied,  that  we  have  before 
us  a  palpable  case  of  extortion  ;  and  I  do 
not  hesitate  to  admit,  also,  that  it  is  a  case  of 
a  most  bold  and  flagrant  character. 

But,  Sir,  there  is  presented  to  us  by  the 
allegations  in  the  article  alluded  to,  but  a 
very  imperfect,  stinted  view  of  the  case, 
which  has  been  developed  in  the  course  of 
the  trial.  It  is  now  distinctly  in  evidence 
before  this  Hon.  Court,  that  the  papers 
which  were  furnished  upon  the  application 
of  Mr.  Tarbell,  and  for  which  a  fee  of  soma 
sort  was  demanded  and  received  by  the 
Judge,  were  somewhat  more  numerous-,  and 
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partly  of  a  different  description  fronp  those 
which  are  stated  in  the  article.  They  ap- 
pear in  fact  to  have  been  a  complete  set  of 
administration  papers,  so  called,  which  not 
only  in  the  county  of  Middlesex,  but  in  ev- 
ery other  county  within  the  Commonwealth, 
it  appears  to  have  been  customary,  almost 
from  time  immemorial,  for  the  administra- 
tor to  receive  and  to  pay  for,  from  the  judg- 
es of  probate. 

A  set  of  these  papers  has  been  submitted 
to  the  inspection  of  the  Court,  and  they 
will  have  been  seen  to  be  of  the  following 
description,  viz  ; — 

1.  A  formal  petition  or  application  to  the 
Judge,  in  writing,  praying  for  a  grant  of  ad- 
ministration. 

2.  A  written  decree  of  the  Judge,  contain- 
ing the  evidence  of  such  grant. 

3.  The  commission,  or  as  it  is  more  gen- 
erally, but  less  technically  denominated,  the 
letters  of  administration. 

4.  The  blank  form  of  the  administrator's 
bond. 

5.  Warrant  of  appraisement. 

6.  Orders  of  notice,  &c.  ik.c. 

Such,  from  the  incontestible  evidence  in 
the  case,  appear  to  have  been  the  papers 
which  were  prepared  by  the  Judge  and  vol- 
untarily paid  for  by  the  administrator,  in 
the  case  alludad  to.  We  are,  indeed,  with- 
out any  evidence  whatever,  (but  this  circum- 
stance is  not,  I  humbly  submit,  attributable, 
in  any  degree,  to  the  fault  or  negligence  of 
the  Respondent)  as  to  the  precise  sum  which 
may  have  been  received,  as  his  fee,  upou 
any  one  separately,  of  the  documents  which 
have  been  enumerated. 

Yet  from  the  testimony  which  has  been 
given  before  the  Court,  as  to  the  common 
usage,  in  similar  cases,  as  well  as  from  the 
very  nature  of  the  transaction,  we  have  the 
best  possible  reason  to  presume,  that  neither 
Of  the  papers  in  question  was  pretended  by 
the  Judge  to  have  been  furnished  gratuit- 
ously, or  without  demanding  a  stated  fee  of 
some  sort  for  the  labor  of  preparing  it. 

Such,  then,  we  perceive  to  have  been  the 
nature  of  the  business  performed  by  the 
Respondent  on  the  occasion  referred  to ; 
and  for  which,  not  only  the  sum  of  five  dol- 
lars and  fifty  eight  cents  which  is  mention- 
ed in  the  article,  but  perhaps  also,  (though 
©f  this  nothing  is  alleged  in  the  impeach- 
ment) still  further  sums  were  received  in  the 
way  of  compensation. 

And  here,  Mr.  President,  I  beg  leave  to 
pause,  for  a  moment,  and  to  request  of  the 
Hon.  Managers,  that  they  would  point  their 
finger  to  any  scrap  of  the  evidence  that  has 
been  adduced,  tending  to  show  that  for  any 
one  of  the  papers  that  have  been  specified, 
i  9  greater  fee  than  that  allowed  by  the  stat- 
ute, was,  in  fact,  received  by  the  Respon- 
dent-   More  especially  I  would   inquire,  to 


what  portion  of  this  evidence  they  would 
resort  for  the  proof,  that  more  than  fifty 
cents  was  received  for  the  grant  of 
the  administration,  or  more  than  thirty 
cents  for  the  warrant  of  appraisement, 
which  are  above  referred  to  in  the  article  ? 
I  will  venture  to  affirm  that  no  evidence  up- 
on this  point,  either  on  the  one  side  or  the 
other,  will  be  found  to  exist  in  the  cause  ; 
yet  it  cannot  be  doubted  that  it  was  incum- 
bent upon  the  learned  Managers  to  make 
good  the  accusation,  as  we  find  it  set  forth 
in  the  article  ;  and  that,  to  this  end,  it  was 
indispensably  necessary  that  their  proofs 
should  hate  been  brought  home  to  those  par- 
ticular acts  of  extortion  which  are  therein 
enumerated. 

But  it  may  be  said  to  the  Respondent,  on 
the  other  side,  (aaid  this  is  all,  indeed,  that 
can  be  said  by  way  of  encountering  the  dif- 
ficulty alluded  to)  that  if  you  have  mingled 
your  proper  official  acts  with  sundry  extra- 
judicial proceedings,  which  happen  not  to 
have  been  provided  for  by  the  statute,  and 
have  taken,  in  the  way  of  fees,  a  round  sum 
for  the  whole,  this  shall  not  avail  you  ;  al- 
though the  i.arty  may  have  consented,  and 
very  cheerfully,  and  even  gratefully,  paid 
his  money  for  your  services,  it  is  neverthe- 
less a  fraud  upon  the  law,  and  cannot  save 
you  from  conviction  as  an  extortioner. 

In  answer  to  any  arguments  of  this  sort, 
that  may  be  urged,  I  would  beg  leave  to  re- 
peat the  idea  which  has  already  been  slightly 
intimated,  that  it  was  by  no  means  owing  to 
any  culpable  omission,  of  the  Judge,  that 
the  proof  is  not  now  before  this  Hon.  Court, 
as  to  the  precise  amount  of  fees  which  were 
[received  by  him,  for  each  of  the  services 
which  are  proved  to  have  been  rendered  up- 
on the  occasion  alluded  to.  In  relation  to 
this  subject,  there  is,  we  know,  a  particular 
clause  in  an  act  of  our  legislature,  which 
was  expressly  intended  to  provide  for  cases 
of  this  kind,  and  of  which,  if  the  party  sup- 
posed to  have  been  aggrieved  by  the  extor- 
tion complained  of,  had  chosen  to  avail  him- 
self, there  would  at  once  have  been  an  end 
of  all  difficulty  in  ascertaining  the  particu- 
lar instance  wherein  the  Respondent  might 
fairly  be  accused  of  this  species  of  impo- 
sition. 

I  allude  to  the  fifth  section  of  the  fee-bill  ; 
which  requires  of  the  civil  officers,  in  cer- 
tain cases,  to  exhibit  to  the  party  upon  a  de- 
mand therefor,  a  particular  statement  of 
their  claim  for  fees. 

This  law  was  undoubtedly  intended  for 
the  double  purpose  of  operating  not  only  as 
a  check  upon  the  magistrate,  but  of  enabling 
the  individual  also,  to  avail  himself  of  the 
best  possible  evidence,  whereby  to  establish 
the  guilt  of  the  party  attempting  to  practise 
a  fraud  upon  him.  In  the  case  under  con- 
sideration, or  in  either  of  those  alluded  te  in 
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the  four  succeeding  articles,  it  does  not, 
however,  appear  that  any  such  bill  of  par- 
ticulars as  that  which  has  been  adverted  to, 
was  demanded  of  the  Respondent  ;  and  it 
will  net,  therefore,  as  I  humbly  hope,  be  pre- 
sumed, against  the  express  words  of  the 
statute,  that  he  was  bound  to  present  such  a 
bill,  or  that  he  is  in  any  measure,  accounta- 
ble for  any  embarrassment  or  inconvenience 
that  may  attend  the  present  prosecution  by 
reason  olf  the  absence  of  a  document  of  this 
kind. 

Bv  way  of  rendering  still  more  plain   and 
familiar  the  principle  for  which  I  contend,  I 
will  take  as  an   example   for   illustration,  a 
case  which,  as  we  all  know,  is  of  every  day's 
occurrence  amon<i  magistrates  whose  official 
fees,  as  well  as  those  of  the  Judge    of  Pro-  \ 
bate,  are  expressly  prescribed  by    law.     On 
referring  to  the  very  fee-bill  of  1795,  which 
is  relied  upon  as  the  very    foundation  of  the 
charge  in  the  impeachment  now  under  con- 
sideration, it  will  be  seen  that  there  is  allow- 
ed to  a  justice  of  the  peace,  the  sum  of  sev^ 
entecn  cents  lor  taking  and  certifying  the  ac- 
knowledgment of  a  deed,  and  that  no.provis- 
ion  whatever,  is  made  by  the   statute,   as  to 
any  other  service  which  he  may  be  request- 
ed to  perform  in  relation  to  such    an    instru- 
ment.    Now,  suppose  the  case,  which,  with- 
out doubt,  is  an  extremely  common  one,  that 
a  magistrate  of  this  description,  in  consider-  j 
ation  of  his  experience,   and  supposed   ac-  l 
quaintance  with  technical  niceties,  should  Ijo  . 
employed  by  some  neighbor   or   friend,   not 
only  to    take   the  acknowledgment,    but  to  ! 
make  the  whole  draft  of  some  long  and  dif-  ! 
ficult  conveyance  ;  and  should  receive  as  a  j 
compensation  for  such  service,   the  volunta- 
ry payment  of  an  hundred   cents,    without 
exhibiting  or  being  required  by  his  employer  j 
to  exhibit  a  bill  of  particulars    whereby    the 
amount  intended  to  be  given  or  taken  for  the 
bare  acknowledgment  might  be  ascertained. 
I  beg  to  inquire,  Sir,  if  the    magistrate,   in 
such  a  case,  either  on  the  ground  of  haying 
vouchsafed  to  perform  a  service  not  precise- 
ly within  the  sphere  of  his  official  duties,  or 
for  bavins  thus  minified  his  official  dues  with 
those  which  could  be  claimed  only  in  his  indi- 
vidual capacity,  has  been  guilty  of  extortion, 
and  thereby  laid  himself  open  to  all  the  hor- 
rors of  an  impeachment  ?     It   may  be    so; 
but  I  will  venture  to  affirm,  that   if  such  be 
our  law  of  extortion,  there  is  not  an    acting 
justice  throughout  the  Commonwealth,  who 
has  not  again  and  again  been  guilty  of  this 
offence,  or  who  ought,  therefore,  to  be  suffer- 
ed any  longer  to  escape  the   ignominy  of  a 
public   prosecution.     Yet  in  point  of  prin- 
ciple, the  Case  which  has  been  supposed   is 
not,   in  my  opinion,    at  all  distinguishable. 
from  that  under  consideration. 

But  it  may  be  contended,   and    has  been 
indeed,  by  tin;  learned  Managers,  that  a  por- 


tion of  the    papers    which  appear   to  have 
been  furnished,  and  for  which  fees  were  re- 
ceived by  the  Respondent,   on  the  occasion 
alluded  to,  were  superfluous,  irrelevant,  and 
it  was  therefore  fraudulent  and  extorsive  to 
annex  them  to  his  grant   of  administration, 
thereby  imposing    upon  the  party  an  unne- 
cessary and  useless  expense.     Here,  Sir,  I 
will  very  readily  admit,  that  if  actuated   by 
sordid  and  sinister  motives,  a  judge  of  pro- 
bate, under  the  pretence  of  its  being  requi- 
site to  the  fulfilment  of  any  official  duty  on 
his  part,  should  requite  and  receive  pay,  for 
a  series  of  idle,  senseless  formalities  in  any 
case,    whether   the   compensation   for  such 
services  were  given  voluntarily  or  otherwise, 
it  might  amount,   according   to    its  circum- 
stances, to  a  case  of  extortion.     But  I  must 
be  permitted  to   say,  that  very  different  in- 
deed from  any  thing  of  this  kind  is  the  as- 
pect of  the  case   now  under  consideration. 
It  cannot   but   have   been   apparent   to  this 
Hon.  Court,  upon  an  inspection  of  the  blank 
forms  that    were   exhibited,   indicating  the 
course  of  procedure  which  has  usually  been 
adopted,   in   relation  to  a  giant  of  adminis- 
tration, not  only  by  the  Respondent,  but  by 
his    venerable  predecessor,   in    the  office  of 
probate  judge  for  the   eounty  of  Middlesex, 
that  all  business   of  this  sort  has,   uniformly 
been  conducted  in  that  county  with  most  re- 
markable regularity  and  accuracy  ;   and  es- 
pecially, that  no  formality  has  ever  been  re- 
quired of  a  suitor,  but  such  as  was  obviously 
appropriate,   and    in    conformity    with    the 
strict  principles  of  law.     It  seems,  indeed, 
to  be  admitted,   that  with    the  exception  of 
one  only  of  the  papers  which  have  been  al- 
luded to.  namely  the   petition,  or  memorial, 
from    the   party   applying   for    administra- 
tion, all  the  rest  may  be  deemed,  to  say  the 
least,  unexceptionable.     As  to  this  formality 
of  the  petition,  it  has  been,  wc  admit,  some- 
what peculiar  to  the  county  of  Middlesex  ; 
and  from  the  evidence   in   the  case,  it  does 
not  appear  that  the  probate  judges  cf  other 
counties  have,  generally,   been  accustomed 
to  require  it.     In  place,  however,  of  consid- 
;  ering  this  circumstance  as  exposing  our  cli- 
ent to   imputation,   I  fbel   a  degree  of  pride 
in  adverting  to  it  as  one,  among  many  other 
proofs  of  his  superior    accuracy  and  intelli- 
gence.    Among  all  the  forms  which  usually 
attend  the  issuing  of  letters  of  administra- 
tion, there  is  not,  in  my  humble  judgment,  a 
single  one  of  more  significance,  and  which 
seems  to   be  more  essential  to  the  safe  and 
orderly  conduct  of  the  business  in  question, 
than  that  of  the  petition.     It  is,   to  speak  in 
technical  lauguage,  the  " impelrntio  brevis" 
the  regular  and   proper  inception   of  a  pro- 
ceeding in  the  probate  court ;  and  instead  of 
its  being  regarded  as    a  singularity,  that  the 
I  judge  of  one   county    only  should  have  re- 
i  quired  suck  formality,  it  should  rather  ber 
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come  matter  of  surprise,  and  even  reprehen- 1 
sion,  that  it   should,  any  where,  have  been 
omitted. 

Lot  us  consider  for  a  moment,  Sir,  tlie 
several  facts  and  circumstances  which  ought 
to  be  established  and  become  matters  of  re- 
cord before  the  judge,  in  order  to  justify  his 
grant  of  administration  ; — 

First  of  all.  he  must  have  legal  evidence 
as  to  the  death  of  the  testator  or  intestate — 
Secondly,  the  goods  and  effects  of  the  de- 
ceased ;  in  other  words,  the  "bona  notabilia" 
within  the  proper  jurisdiction  of  the  judge, 
Are  of  course  a  subject  of  inquiry  and  exam- 
ination.-—Thirdly,  the  claim  of  the  appli- 
cant to  administer,  either  as  widow,  next  of 
kin,  or  creditor,  must  be  established  and 
ought  to  be  so,  in  a  course  of  legal  investi- 
gation. 

Permit  me  to  inquire,  Sir,  if  with  respect 
to  essential  circumstances  of  this  nature, 
however  they  may  be  deemed  as  merely 
preliminary  to  the  main'  object  in  view,  any 
prudent,  intelligent  judge  of  probate  would, 
or  ought  to  be  willing  to  proceed  upon  the 
ground  of  mere,  verbal  representations?  As 
well,  I  think,  it  might  be  expected  that  the 
judges  of  our  ordinary  common  law  tribu- 
nals, should  consent  to  go  on  to  the  trial  of 
a  cause  without  the  exhibition  of  a  writ  of 
any  kind, and  upon  the  mere  oral  statements 
of  the  parties  in  litigation.  Suppose  a  conflict 
for  the  right  of  administration  be  subsisting 
between  two  or  more,  of  tin;  pretended  cred- 
itors ;  or  betwixt  divers  individuals,  each 
claiming  precedence  as  being  kindred  of  the 
deceased  ;— in  such  a  controversy,  the  prop-  jl 
erty  of  the  respective  competitors  may  be,  I 
and  not  unfrequently  is,  involved,  to  the 
amount  of  thousands;  shall  it  then  be  ex- 
pected of  a  judge  of  probate,  in  such  a  case 
that  he  will  go  on  to 
out  having  it,  at    all 

slrow,  by  Ins  record,  as  well  the  manner  of 
the  commencement,  »s  the  termination  of 
the  process  ? 

Thus  it  is,  as  I  think,  perfectly  apparent, 
that  no  irregularity  is  imputable  to  the  Res- 
pondent on  the  ground  of  his  having  requir- 
ed, at  any  time,  of  parties  transacting  busi- 
ness at  bis  courts,  a  compliance  with  any 
oppressive  or  needless  formalities  :  It  would, 
however,  have  been  quite  sufficient  for  all 
the  purposes  of  our  argument  upon  this  head, 
if  nothing  more  had  appeared  in  the  ease 
than  that  the  forms  of  proceeding  which 
have  been  customary  in  the  probate  courts 
of  Middlesex  were  such  as,  in  the  honest 
opinion  of  the  judge,  were  fit  and  proper  in 
the  discharge  of  his  judicial  functions,  how- 
ever his  own  judgment,  upon  this  subject,  j | 
might  happen  to  differ  from  that  of  any  oth- 
er  man  or  body  of  men  in  the  community  ; 
for  it  surely  eannot  be  doubted,  that,  in  a 
^:ase,  where  the   law  which  establishes  the  j| 


final  decision,  with- 
times,   in  his  power  to 


court,  and  defines  its  jurisdiction,  has  omit- 
ted to  prescribe  to  such  court  the  particular 
forms  of  its  process,  it  necessarily  becomes, 
not  only  the  privilege,  but  the  duty  of  the 
judges,  in  the  exercise  of  a  sound  discretion, 
to  establish  their  own  forms  and  to  require  a 
conformity  thereto. 

Under  the  government  of  this  Common- 
wealth, or  of  the  U.  States,  we  do  not  indeed 
find  many  instances,  wherein  great  latitude 
appears  to  have  been  given  to  the  judges  of 
our  ordinary  courts  of  judicature,  for  the  ex- 
ercise of  that  discretionary  power  to  which  I 
have  adverted.  In  the  courts  of  the  United 
States,  the  forms  of  process,  we  know,  (ex- 
cepting those  that  pertain  to  the  equity,  and 
admiralty  and  maritime  side  of  their  juris- 
diction, which  are  to  be  governed  by  the 
course  of  the  civil  law)  are  particularly  pre- 
scribed by  statute  regulation.  So  also  it  is 
with  the  couits  of  common  law  in  this  State. 
Very  different  indeed  is,  however,  the  pre- 
dicament of  our  probate  courts. 

From  the  charter  of  William  and  Mary, 
which  has  already  been  referred  to  as  hav- 
ing laid  the  foundation  of  the  probate  court 
in  this  Commonwealth,  we  derived,  indeed, 
all  that  was  wanted,  so  far  as  regards  tho 
proper  jurisdiction  and  powers  of  such  a  ju- 
dicatory ;  but  nothing  more.  It  came  to  us 
unaccompanied  by  any  directions  as  to  those 
forms  of  procedure,  without  which  its  powers 
and  the  great  purposes  of  its  institution  could 
not  be  carried  into  effect ;  nor  does  it  appear 
that  such  forms  have  since  been  provided  by 
any  acts  of  our  own  government.  Under 
such  circumstances  ii  results,  of  course,  that 
all  the  immense  variety  of  most  important 
business  belonging  to  this  court,  must  either 
have  been  transacted  without  form  or  order, 
or  that  it  became  the  duty  of  the  respective 
judges,  to  establish,  from  time  to  time,  such 
necessary  rules  and  regulations  as  might 
seem  to  them  meet  and  expedient. 

Such  appears  to  be  the  view  which  has 
always  been  taken  of  this  subject  by  the 
several  judges  of  probate  throughout  the 
Commonwealth;  and  it  is  not  surprising, 
therefore,  that  on  referring  to  the  usages  in 
the  different  counties,  there  should  have 
been  discovered  some  little  diversity  of  prac- 
tice in  regard  to  matters  of  foim,  like  that 
which  I  have  alrea(  y  had  occasion  to  notice 
as  having  been  <omcwhat  peculiar  to  the 
comity  of  Middlesex. 

But  it  is  still  contended  by  the  learned 
Managers,  that,  even  admitting  the  extra 
services  which  w  ere  rendered  and  the  papers 
that  were  furnished  by  the  Respondent,  at 
the  court  alluded  to,  to  have  been  regular  ; 
and  such,  and  such  only,  as  seemed  to  have 
been  required  by  the  nature  of  the  case  ;  yet, 
as  neither  the  one,  nor  the  other,  are  partic- 
ularly provided  for  by  law,  and  both  are 
without  the  sco  e  of  the  fee-bill,  it  was  a» 
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act  of  extortion,  to  demand  and  receive  a 
compensation  of  any  kind,  for  the  fulfilment 
of  any  such  official  duty. 

Sir,  I  do  not  think  I  speak  extravagantly, 
when  I  say  that  the  fallacy  of  this  position 
was  shown  by  my  learned  colleague  to  ab- 
solute demonstration.  In  my  own  view,  at 
any  rate,  his  arguments  and  illustrations 
seemed  to  be  entirely  irresistible;  and  it 
would  therefore  be  presumptuous,  were  I  to 
attempt  to  heighten  their  effect  by  any  ob- 
servations of  my  own. 

Considering  the  nature  and  course  of  the 
business  appertaining  to  the  probate  courts, 
the  various  official  acts  which  must  necessa- 
rily be  performed  by  the  judge,  to  which 
there  is  not  an  allusion,  much  less  a  particu- 
lar amount  of  compensation  annexed  by  the 
fee-bill,  it  seems  to  be  utterly  incredible  thai 
it  could  have  been  the  intention  of  this  stat- 
ute to  enumerate,  specifically,  all  the  duties 
of  this  officer,  or  to  prohibit  the  taking  of 
any  fees  whatever,  except  for  the  precise 
services  therein  specified.  If  such  be,  in- 
deed, the  true  construction  of  this  act,  and 
the  judge  is  entitled  to  claim  no  more  than 
his  fifty  cents,  for  all  the  acts  necessarily  in- 
cident to  the  grant  of  administration  in  any 
one  case,  it  is  most  certain,  at  any  rate,  that 
the  whole  emoluments  of  his  office  would 
scarcely  be  sufficient  to  defray  the  expense 
of  the  mere  stationary  that  must  be  consum- 
ed in  the  performance  of  its  duties.  Their 
annual  amount  would  not,  I  will  venture  to 
say,  exceed  the  sum  of  two  or  three  hundred 
dollars;  and  yet,  as  we  all  well  know,  the 
duties  appertaining  to  the  office  of  judge  of 
probate,  especially  in  a  county  like  Middle- 
sex, are  of  such  a  nature  as  must  almost  en- 
tirely preclude  the  possibility,  from  the  be- 
ginning to  the  end  of  the  year,  of  an  en- 
gagement in  any  other  occupation. 

Admitting  then  the  fee-bill,  like  all  the 
other  coteniporaueous  regulations  of  our 
Legislature,  in  regard  to  public  functiona- 
ries, to  have  been  founded  in  that  rigid  e- 
conomy  which  has,  at  all  times,  marked  the 
character  of  our  government,  yet  if  it  be 
also  admitted  that  it  was  in  the  contempla- 
tion of  the  law,  that  the  arduous  and  highly 
important  office  in  qaestion  should  be  confi- 
ded only  to  men  of  talents  and  respectabili- 
ty, it  would  be  absolutely  affrontive  to  the 
good  sense  of  the  Legislature,  were  we  to 
put  upon  their  act  the  construction  which 
has  been  contended  for. 

Be  all  this,  however,  as  it  may,  I  must  be- 
seech the  learned  Managers,  before  they 
demand  the  condemnation  of  our  client  upon 
the  accusation  which  is  here  referred  to,  that 
they  would  be  pleased  to  put  their  finger 
upon  any  prohibitory  clause  of  the  statute, 
upon  which  we  were  assured  their  whole  ar- 
gument would  be  founded,  inhibiting  a 
judge  of  probate,  at  the  peril  of  impeach- 
18 


!  ment,  from  receiving  a  reasonable  compen- 
sation, a  mere  quantum  meruit,  for  useful 
services,  in  regard  to  which  no  precise  fee 
happens  to  have  been  established  by  law. — 
Mute  especially  I  desire,  that  they  would 
have  the  goodness  to  refer  us  to  any  known 
legal  principle,  upon  the  authority  of  which 
they  can  be  justified  in  giving  so  harsh  a 
name,  as  that  of  bribery  or  extortion,  to  a 
transaction  of  the  kind  which  is  here  alluded 
to. 

I  am  absolutely  certain  that  no  such  law 
can  be  shown,  and  hence,  that  against  no 
law  has  the  Respondent,  in  this  particular, 
offended, 

I  proceed  now,  Sir,  to  the  consideration 
of  the  third  ground  of  accusation  against  the 
Respondent,  which  is,  in  substance,  to  this 
effect;  "That  being  judge  of  probate,  he 
did  nevertheless,  on  suudry  occasions,  pre- 
sume to  act,  in  the  capacity  of  attorney  or 
counsel  in  behalf  of  certain  persons  who 
were  then  executors,  administrators,  or  guar- 
dians, accepting  from  thern  retainers,  from 
time  to  time;  and,  indeed,  for  having  so 
acted,  in  one  or  two  instances,  in  relation 
to  business  which  then  was,  or  thereafter" 
wards  might  come,  before  him  as  judge. 
This  charge,  Sir,  if,  as  it  is  set  forth  in  the 
impeachment,  it  amounts  to  any  thing,  im- 
ports nothing  less  than  the  heinous,  detesta- 
ble crime  of  bribery,  and  is,  of  course,  de- 
serving of  very  serious  and  particular  atten- 
tion. 

In  reference  to  the  facts  and  circumstan- 
ces which  are  stated  in  the  ten  different  ar- 
ticles containing  a  charge  of  this  nature,  the 
offences  imputed  to  the  Respondent  may* 
properly  be  ranged  under  these  twij  distinct 
heads,  namely  ; — 

1,  The  having  given  advice  to,  and  accept- 
ed retainers  from  divers  persons,  being  ex- 
ecutors, administrators,  or  guardians,  in  rela- 
tion to  certain  probate  matters,  which  were 
not  however  then  pending  in  his  court,  and 
upon  which  he  probably  never  would  'be 
called  to  adjudicate. 

2.  Having  permitted  himself  to  be  retain- 
ed as  counsel,  in  relation  to  certain  business 
in  his  office,  which  remained  to  be  after- 
wards formally,  and  as  we  say,  ministerially, 
acted  upon,  in  virtue  of  his  authority  as  judge 
of  probate. 

Such  appears  to  be  the  substance  of  a*ll 
the  material  facts  which  are  set  forth  and  re- 
lied upon  in  support  of  this  article  of  accus- 
ation :  and  although  the  allegations  here,  as 
in  the  former  case,  are  obviously  insufficient, 
in  point  of  form,  yet  we  are  quite  content  to 
meet  litem,  as  importing  a  charge  of  bribery. 
If  indeed  it  be  not  this  offence  which  was  in- 
tended to  be  alleged)  then  we  say,  nothing 
is  alleged  amounting  to  any  crime  known 
in  the  law,  and  which,  upun   the  principle* 
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heretofore  insisted  upon,  can  be   made  the 
subject  of  impeachment. 

It  becomes  necessary  then  that  we  should 
consider,  for  a  moment,  the  legal  principles 
which  are  applicable  to  the  crime  of  bribery; 
and  first  of  all  that  we  attend  to  the  legal 
definition  of  this  offence. 

\V*e  learn  from  the  books  of  authority, 
that  bribery  is  a  species  of  offence  against 
public  justice; — "  Which  is  when  a  judge 
or  other  person  concerned  in  trie  adminis- 
tration of  justice,  takes  any  undue  reward  10 
influence  his  behaviour  in  office." 

In  attending  to  this  definition  of  bribery, 
it  will  be  perceived,  that  the  concurrence  of 
two  distinct  things  is  absolutely  essential  to 
the  constitution  of  this  crime  ;   first,  that  the 
reward  received    should  be  an   undue  one  ; 
and  secondly,  that  it  should  have  been  giveiu 
and  received  under  such  circumstances,  as 
to  indicate  its  tendency  at  least  to  produce  a 
bias  upon  the  conduct  of  the  magistrate  in 
relation  to  some  matter  connected  with  his 
official  duties.     I  would   here  beg   leave  to 
remark,  that   in  reference   to  the  particular  i 
facts   and   circumstances  which    are   relied 
upon  by   the  learned  Managers  in   the  case 
on  trial,  it  is  of  the  utmost  consequence  that  i 
both  these  points   should  be  distinctly  kept  j 
in  view,  through  the  whole  course  of  the  in- 
quiry. 

1  must  be    permitted  then   to  remind  this 
Hon.  Court  in  lire  outset,  that  if  the  proofs 
which  have   been    brought    forward  against 
the  Respondent,  be  found  upon  examination 
to  amount  to  no  more  titan  this  ;   that,  since 
his  acceptance  of  the  honorable  office  which 
he  now  holds,  be  lias  been  occasionally  en- 
gaged in  business  in  the   county  wherein  he  | 
resides,  as  an  attorney  and  counsellor  at  law; 
that  he  has,  on  several  occasions,  accepted 
retainers,   and    taken   fees    for  professional 
services,   from    persons  who  were  adminis-  j 
trators,  executors,  or  guardians,  and  resident 
in  the  same  county  with    himself;  yet  if  it  j 
be  not  also  in  proof,  that  these  retainer's,  and  I 
this  advice,  or   these    professional  services, 
had  reference  to  some    case    then   pending 
before  him,  or  upon  which  he  might,  at  some 
lime,  be  called  to  act    as  a  judge,  he  is  no  j 
more  chargeable  under  such  circumstances, 
with  the   ciime   of  bribery,  than  he  is  with 
that  of  burglary   or   murder.     In  the  case 
that  has  been  supposed,  the  essential  ingre- 
dient, that    which   constitutes,   in   fact,   the 
very    gist  of  the    accusation,    is   obviously 
wanting  to  consummate  the  offence.     It  is, 
the  acceptance  of  the   "  undue  reward,"  in 
reference  to  some  anticipated  official  act  of 
the  magistrate;   the  acceptance  of  there- 
ward,  under  siuh    circumstances  as  afford 
reasonable  grounds  for  the    supposition  that 
it  may  tend   to   bias   him  in  the  exercise  of 
his   judicial    functions;    to   "influence   his 
behaviour" 


m  relation  to  some 


matter  upon 


which  it  may  become   his  duty  to  officiate. 
It  is  in  this,  and  this  only,  as  I  infer,  that  th* 
great  mischief  consists,  of  that  offence  a- 
gainst  public  justice  which   is  denominated 
bribery. 

Accordingly,  Sir,  if  it  were  in  proof  a- 
gains'i  our  client  that,  in  any  disputed  case 
which  was  pending,  or  even  expected  to 
come  before  hint ;  if  in  any  controversy 
concerning  the  probate  of  a  will  or  the  al- 
lowance of  an  account  of  any  administrator, 
executor  or  guardian,  he  had  demeaned 
himself  by  the  acceptance  of  a  gratuity,  how- 
ever inconsiderable,  for  any  service  suppos- 
ed to  have  b<  t  n  rendered  in  favor  of  a  party 
to  the  litigation,  it  would,  without  doubt,  be 
a  case  of  bribery. 

I  admit,  moreover,  without  the  least  hesi- 
tancy, that,  upon  any  legal  ground,  it  would 
be  entirely  unavailing,  either  in  the  way  of 
excuse,  or  even  extenuation  of  the  offence, 
that  his  final  decision  of  the  case  in  question 
should  appear  to  have  been  just  and  up- 
right ;  and  entirely  uninfluenced  by  any  sin- 
ister consideration.  In  the  contemplation 
of  the  law,  it  would  be  enough  that  he  bad 
voluntarily  placed  himself  in  the  way  of 
temptation  ;  that,  v.hh  reference  to  some  of- 
ficial duty,  he  had  accepted  "  an  undue  re- 
ward," and  thereby  exposed  himself  to  the 
influence  of  those1  prejudices  and  partialities, 
from  which  the  mind  of  a  judge  ought,  most 
certainly,  by  all  the  means  in  his  power,  to 
be  kept  free. 

It  will  be  perceived  however,  Sir,  on  ref- 
erence to  the  evidence  in  the  case  now  on 
trial,  that  nothing  of  the  kind  which  has 
been  alluded  to,  is  imputable  to  any  official 
act  of  the  Respondent.  If  I  am  not  very 
greatly  mistaken  as  to  the  state  of  the  proofs 
which  have  been  brought  before  you  on  this 
occasion,  there  is  not  a  single  fact  01  cir- 
cumstance which  can  be  mentioned,  having 
even  a  tendency  to  show,  that  either  in 
court  or  out  of  court,  lie  ever  presumed  to 
act  the  attorney  or  counsellor  ;  much  less  that 
he  ever  received  a  fee  in  regard  to  any  dis- 
puted case  ,•  any  controversy,  whereupon  he 
then  was,  or  in  the  natural  course  of  events, 
ever  could  be,  required  to  act  in  his  judicial 
capacity.  Were  it  not  for  the  great  length 
of  time  which  has  already  been  employed 
in  this  discussion,  and  for  the"  apprehension 
which  1  feel  that  the  patience  of  the  Court 
may  have  become  wearied,  it  would  afford 
me  a  degree  of  satisfaction  to  present  here, 
something  like  a  recapitulation  of  the  evi- 
dence that  has  been  adduced,  as  it  applies 
to  the  several  charges  in  the  impeachment, 
for  the  purpose  (of  demonstrating,  as  I  think 
it  would  be  in  my  power  to  do,  that  I  have 
not  spoken  too  strongly  or  confidently  in  re- 
lation 4o  the  posture  of  the  case,  so  far  at 
least  as  regards  the  point  now  in  question. 
Tliere  are  however,  Sir,  nvo  particular  ac- 
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tides  of  tlie  impeachment,  upon  which, 
even  at  this  advanced  stage  of  the  cause,  I 
hope  I  may  be  indulged  in  submitting  a  few 
remarks,  in  addition  to  those  which  were 
made  by  my  learned  associate.  I  allude  to 
articles  sixth  and   twelfth. 

From  the  very  urgent  and  elaborate  man- 
ner in  which  the  matters  set  forth  in  these 
articles  were  pressed  upon  the   attention   of 


consummated  by  a  most  unjust  and   fraudu- 
lent decree. 

It  would  appear,  moreover,  that  upon  the 
occasion  alluded  to,  the  price  of  corruption 
was  by  no  means  graduated  uppn-that  nar- 
row, illiberal  scale  by  which  were  measured 
out  those  tew  dollars  and  cents,  which  are 
alleged  to  have  been  the  fruits  of  his  various, 
subsequent  acts  of  extortion.     On  the   con- 


the  Court,  it  is  manifest  that  they  have  been  ;  trary  if  we  were  to  rely  upon  the    represen- 


considered  bv  the  learned  Managers,  as  be- 
ing  of  great  pith  and  moment  ;  as  constitut- 
ing, in  fact,  the  very  strong  hold  of  the 
prosecution.  So  indeed,  when  viewed  in 
comparison  with  any  thing,  and  every  thing 
eJse,  which  has  appeared  in  the  case,  they 
unquestionably  ought  to  be  regarded  ;  and 
it  is  most  certain,  therefore,  that  if  the  Res- 


tations  that  are  given  us  in  the  article,  it 
would  seem  that  the  wages  of  iniquity,  in 
this  one  instance,  had  been  in  some  good  de- 
gree proportionate  to  its  baseness  and  its  ex- 
tent ;  for  we  are  led  to  understand  that  the 
round  sum  of  fifty  dollars  was  actually  re- 
ceived by  the  Respondent,  as  a  considera- 
tion for  the  infamous   act    of  assigning,   by 


pondent  can  legally  be  convicted  upon  eith-     his  decree,  to  one  of  two    coparceners,    who 


er  of  the  charges  which  have  been  brought 
forward  against  him,  the  conviction  oughTm 
he  upon  one  or  other  of  the  articles  here  al- 
luded to.  I  am  nevertheless  entirely  con- 
tent that  the  case,  as  it  stands,  upon  either 
of  these  articles,  shall  be  received  by  this 
Hon.  Court,  as  but  a  fair  sample  of  all  the 
other  charges  in  the  impeachment;  and 
that  if  there  be  any  thing  here  to  warrant  a 
judgment  of  condemnation,  it  shall  be  tak- 
en as  conclusive  proof  that  the  conduct  of 
our  client  has  been,  in  every  tiling,  guilty. 
What  then  do  we  find,  from  the  evidence. 


iion  r 

The  first  of  the  articles  here  referred  to, 
which  is  the  sixth  in  the  impeachment. 
relation  to  certain  transactions  of  the  Res- 
pondent, in  his  capacity  of  Judge  of  Pro- 
bate, which  are  alleged  to  have  taken  place 
about  sixteen  years  ago,  in  regard  to  the 
partition  or  assignment  of  a  portion  of  real 
«;st,atr\  wherein  one  Marv  Trowbridge  and 
her  sister  appeared  to  be  jointly  interested  as 
coparceners. 

In  the  statement  which  is  given  us  of  these 
transactions  (not  indeed  by  the  witnesses, 
but  by  the  allegations  of  the  impeachment) 
it  presents  to  us,  without  doubt,  a  most  foul, 
and  flagrant  case  of  bribery  ;  and  not  of 
that  bribery  only  which  is  a  mere  oifence 
against  public  justice,  but  a  species  of  the 
crime  which  would  appear  to  have  been  ag- 
gravated by  circumstances  of  the  vilest 
ichery  and  fraud  upon  the  rights  of  an 
individual.  For  it  would  seem  from  the 
circumstances,  as  they  are  stated,  that,  not 
only  was  the  "  undue  reward  received"  by 
the  Respondent,  with  reference  to  a  con- 
tested question  which  was  then  immediately 
to  be  aeied  upon  by  himself,  in  his  capacity 
of  judge,  (and  this  of  itself  would  have 
been  clearly  enough  to  bring  the  case  within 
the  guilt  of  bribery,)  but  that  the  offence,  if 
I  may  be  allowed  the  expression,  was  doubly 


were  litigating  before  him,  the  whole  of  a 
valuable  estate,  of  which  the  other  party 
mustobviouslyhaveiiadr.il  equal  claim  to 
a  moiety.  It  is,  also,  a  circumstance  which 
should  not  be  omitted  in  the  enumeration  of 
those  which  have  a  tendency  to  heighten  the 
atrocity  of  the  case  stated  in  the  impeach- 
ment, that  the  misdemeanor  here  imputed 
to  the  Respondent  must  have  been  among 
the  very  first  acts  of  administration  in  his, 
then,  newly  acquired  office  of  a  judge  ;  so 
that  we  are  left  to  infer,  that  instead  of  de- 
voting himself,  as  might  naturally  have  been 


to  be  the  foundation  of  the  charges   in  ques-  \i  expected  from  a   young  and    inexperienced 

public  functionary,  to  an  honest  fulfilment 
of  his  official  duties,  he  must  have  com- 
menced, at  the  very  outset  of  his  career, 
with  an  abuse  of  the  confidence  that  had 
been  reposed  in  him,  by  the  adoption  of  a 
vile  system  of  fraud,  and  peculation  ! 

Such  are  the  prominent  features  of  this 
transaction,  as  they  have  been  portrayed  by 
the  glowing  pencil  of  an  embittered  prose- 
cutor ;  and  is  it  not  remarkable  bow  sudden- 
ly, how  completely,  every  lineament  has 
been  transformed,  on  being  touched  by  the 
magic  wand  of  truth  ? 

It  is  perceived,  indeed,  upon  a  recurrence 
to  the  evidence  in  the  case,  that  the  Respon- 
dent, at  a  certain  time,  but  at  a   period    long 
anterior  to   the   date   of  his   commission  as 
judge  of  probate,  being  then  a  practising  at- 
torney at  law  in  the   county   of  Middlesex, 
did  presume, in  that  capacity,  to  give  advice, 
and  to    render   other    professional    services, 
concerning  the  estate  uliich  has  been    men* 
Honed,  to  Mary  Trowbridge  ;    and   that   he 
probably  may  have  rec<  iyed,   on    that  occa- 
,  sion,  from. hi  i  agent,  Jonathan    Loring,  the 
customary  retaining  fee.  which    would   have 
,  been  demanded,  in  such  a  case,  by  any  oili- 
er practising  lawyer. 

Ii  is  in  i  e  also,  that  before  the   ter- 

mination  of  the    business   in    question,  the 
;  Respondent   accepted    his    commission   of 


Hi 
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judge  of  probate  ;  and  that,  soon  after  that 
event,  he  did,  by  the  mutual  consent,  and  in- 
deed, upon  the  joint  application  of  b  >th  co- 
parceners, officiate  in  the  case,  by  the  per- 
formance, in  his  judicial  capacity,  of  the 
mere  formal  act  of  designating  certain  per- 
sons as  appraisers  of  the  estate  alluded  to, 
for  the  purpose  of  giving' a  legal  form,  and 
effect,  to  a  compromise  of  the  whole  subject, 
which  had  heretofore  taken  place  between 
the  parties  interested.  It  is  not  denied  that, 
for  each  of  the  services  here  alluded  to,  the 
Respondent  did  receive,  as  well  he  might, 
a  reasonable  compensation,  as  the  attorney 
and  adviser  of  Mary  Trowbridge;  and  this 
too,  without  dreaming  of  the  necessity  of 
consulting  any  fee-bill,  or  looking  at  any 
statuts  of  the  Commonwealth,  in  order  to 
ascertain  the  precise  sum  which  might  law- 
fully be  accepted,  when  voluntarily  tendered 
in  such  a  case. 

Such,  then,  appear  to  be  the  sum  and  sub- 
stance of  the  proofs  as  relative  to  the  charge 
in  question.  And  I  would  here  beg  to  in- 
quire of  the  learned  Managers,  what  they 
can  discern  in  all  this,  giving  the  slightest 
indication  of  the  crime  of  bribery,  or  of  any 
other  offence  against  the  laws  of  the  land  ? 
What  there  is  indeed  that  can  afford  the 
least  ground  of  imputation  upon  the  char- 
acter or  conduct  of  the  Judge,  cither  in  his 
personal  or  official  capacity  ? 

From  the  state  qf  the  evidence  in  the 
case,  it  is  apparent  that  the  "  very  head  and 
front  of  his  offending  hath  this  extent,  no 
more  ;"  that  being  a  judge  of  probate,  he 
did  nevertheless,  on  the  occasion  alluded  to, 
as  he  confessedly  has  done  on  very  many 
other  occasions,  presume  to  act,  in  a  certain 
transaction  which  was  in  no  wise  connected 
with  any  official  duty,  in  him  capacity  of  an 
■attorney  and  counsellor  at  law  ;  for  I  cannot 
bring  mvself  to  believe  that  it  will,  for  a 
single  moment,  be  contended  even  bv  the 
learned  Managers,  whose  duty  it  undoubted- 
ly is,  to  enforce  the  prosecution  upon  every 
legal  ground,  that  the  mere  formal  act  of 
designating  appraisers,  under  the  peculiar 
circumstances  which  have  been  staled,  can 
ha  regarded  in  the  light  of  a  judicial  pro- 
ceeding. 

It  is  most  certain,  at  any  rate,  that  the 
case  which  is  describe  I  in  the  impeachment, 
was  one  that  nsver  did,  nor  ever  could,  have 
came  before  the  Respondent  in  his  capacity 
of  judge  ;  that  he  did  not,  in  fact,  as  is 
strangely  intimated  in  the  articles,  make 
any  assignment,  of  the  whole,  or  any  part  of 
the  estate  in  question,  to  either  of  the  con- 
tending parties  ;  nor  render  any  decree,  nor 
perform  any  act  or  thing,  throughout  the 
whole  course  of  the  transaction,  which  could 
hive  called  for  the  expression  of  a  judicial 
nninion.  On  the  contrary,  the  whole  af- 
fair  which    is    alluded    to,  appears  to  have 


been,  from  beginning  to  end,  a  mere  matter* 
i  of  amicable  arrangement  and  compromise 
between  the  parties.  Thus  we  see,  Sir,  that 
the  fee  which  is  alleged  to  have  been  receiv- 
ed by  the  Respondent  as  the  attorney  of 
Mary  Trowbridge,  was  literally,  and  lawful- 
ly, taken  by  him  in  that  capacity  ;  and 
could  not,  by  possibility,  have  had  reference 
to  any  act  which  he  was  expected  to  perform 
in  his  quality  of  a  public  functionary.  The 
reward  therefore,  even  admitting  it  to  have 
been  "  undue"  and  unreasonable,  can  have 
had  neither  the  effect,  nor  the  tendency  to 
"  influence  his  behavior  in  office."  It  re- 
sults as  a  consequence,  that  it  cannot  be  re- 
garded as  having  been  in  the  nature  of  a 
bribe. 

The  essential  ingredient  of  the  offence, 
that  which,  in  legal  contemplation  gives  to 
it  the  character  of  crime,  is  obviously  want- 
ing ;  and  I  maintain  with  confidence,  that 
the  casa  which  is  here  presented  to  us  upon 
the  evidence,  bears  no  more  resemblance  to 
the  crime  of  bribery,  dian  it  does  to  any  oth- 
er offence  which  I  might  choose  to  mention, 
in  the  whole  catalogue  of  human  transgres- 
sions. 

With  your  permission,  Mr.  President,  I 
will  now  proceed  to  a  Very  brief  and  cursory 
examination  of  the  matters  exhibited  in  ar- 
ticle twelfth  ;— and  here,  Sir,  I  will  have 
t'ae  candor  to  confess,  that  considering  all 
the  charges  in  this  impeachment  to  have 
been  sanctioned  by  one  of  the  highest  bran- 
dies  of  our  government,  and  the  presump- 
tion arising  from  thence,  that  every  thing 
which  it  contained,  must,  to  say  the  least, 
have  been  founded  upon  specious  and  plaus- 
ible grounds,  there  was  something,  upon  the 
first 'presentment  of  this  particular  article, 
which  did  not  fail  to  produce,  upon  the  mind 
of  every  member  of  the  counsel  for  the  Res- 
pondent, a  considerable  degree  of  solicitude, 
and  even  discouragement.  As  regards  the 
feelings  of  the  Respondent  himself,  it  is  nat- 
ural to  suppose  that  an  accusation  of  the 
nature  here  alluded  to,  proceeding  tou,  from 
so  high  and  commanding  authority,  could 
not  but  have  been,  under  any  imaginable  cir- 
cumstances, absolutely  appalling. 

Having,  long  since,  been  apprized  of  the 
active  means  which  were  in  operation,  in 
order  to  stir  up  the  popular  feeling,  and  to 
bring  to  the  public  view  every  circumstance 
of  Ids  official  conduct  in  its  worst  possible 
aspect,  he  was,  in  some  measure,  prepared, 
evevi  bef  :re  the  finding  of  this  impeachment, 
to  act  upon  the  defensive  ,■  and  to  encoun- 
ter every  accusation  which  could  be  alleged 
against  him  upon  any  plausible  grounds. — 
It  must  be  confessed,  however,  that  the  state- 
ment which  is  contained  in  the  article  in 
question,  was  wholly  unexpected,  as  it  has 
reference  to  a  transaction  which  of  all  oth- 
ers, in  the  course   of  his  life,   would,    in  his 
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SA'n  view,  have  seemed  to  he  the  most  harm- 
less and  inoffensive. 

It  has,  nevertheless,  risen  up  before   him, 
and  like  a  dark  and  angry  cluud,  seemed  at 
first  to  threaten  with  desolation   and   death, 
every  thing  it   should   overtake  in   it?   pro- 
gress.    He  has  however,  and  with  as  much 
serenity  and  composure  as   conscious   iFino- 
cence  could  inspire,   awaited   its    approach. 
He  has  encountered  all  its  fire  and  Culmina- 
tion, and  is  not  consumed  or   overwhelmed. 
Thank  God  !  he  yet  survives  the  threatened 
tempest;  and  has  the   satisfaction   to    havel 
seen,  that  it  was,  after  all,  but  a   mere   con-| 
gregation  of  foul  and  fleeting  vapour,  which,] 
in  a  moment,  was  dissolved  and  chased  away! 
by  the  irresistible  influence  of  truth. 

It  is  not  my  intention,   Mr.   President,  to] 
enter  into  a  particular  consideration   of  the  1 
circumstances  of  this  case,  a*  relates  to  any 
question  of  fact  ;  or  to  undertake,  by  a  com- 
parisoa  of  the  relative  character  an  1    credi-  j 
bility  of  witnesses,  to   form  an   estimate  of 
the    weight  or    strength    of  the    testimony 
which  has  been  given  on  the   one  side  and 
the  other.     The  task  of  such  an   examina- 
tion has,  already,  been  most  ably  and   satis- 
factorily performed  by  the   learned    Gentle- 
man who  preceded  me,  and  it  would  n  >t  be 
in  my  power  to  give  any  additional  force   to 
his  remarks. 

The  few  observations  which  I  wish  to  sub- 
mit, upon  the  article  under  consideration, 
are  of  a  more  general  nature  ;  and  will  have 
reference  only  to  those  principles  of  law, 
which,  in  every  possible  view  that  can  Le 
taken  of  it,  are  applicable  to  the  case,  and 
by  which  this  Court  must,  as  I  conceive,  be 
governed  in  deciding  upon  it. 

The  charge  in  this  article,  like  that  in  the 
preceding  one,  which  has  just  been  consid- 
ered, although  not  set  forth  with  much  atten- 
tion to  technical  form,  must  be  considered 
as  a  charge  of  bribery  ;  and,  a<s  in  the  form- 
er instance,  also,  to  have  been  accompanied 
by  circumstances  of  peculiar   aggravation. 

This,  without  doubt,  must  bs  tl*e  oftence 
that  was  intended  to  be  described  ;  or  it  is 
no  offence  known  to   the   law,  and   cannof, 


der  which  he  was  called  to  testify,  the  con- 
duct of  onr  client  must  indeed  have  been 
such,  on  the  occasion  alluded  to,  as  would 
without  doubt,  very  much  diminish  the  high 
reputation  which  he  has  hitherto  sustained 
in  the  community.  It  must  have  been 
marked  by  such  circumstances  of  forward- 
ness and  effrontery,  such  indications  of  a 
base  cupidity,  such  a  ravenous  appetite  for 
fees  and  emoluments,  as  would  have  been 
absolutely  shameful  in  a  judge  ;  and  in  his 
character  as  an  individual,  even,  could  not 
fail  to  bring  down  upon  him  the  contempt 
of  every  liberal  and  honorable   man. 

Such,  it  is  admitted,  would  be  among  the 
consequences  which  must  necessarily  result 
from  the  facts  and  circumstances  as  they  are 
stated  by  this  witness,  if  they  had  been  es- 
tablished in  the  cause,  and  left  unaffected  by 
any  countervailing  testimony  ;  and,  Sir,  as 
it  is  a  mere  question  of  bribery,  and  nothing 
else,  which  is  now  under  consideration,  I  will 
not  even  stop  to  inquire  as  to  the  truth  or 
falsehood  of  the  statement  above  alluded  to. 
In  justice,  however,  to  the  feelings  of  our 
client,  not  because  the  circumstance  is 
deemed,  in  any  degree,  essential  to  the 
merits  of  his  cause,  I  would  beg  leave,  in 
this  conviction,  barely  to  call  to  the  recollec- 
tion of  this  Hon.  Court,  how  completely  the 
whole  aspect  ef  the  case  was  reversed  by 
the  representation  subsequently  given  of  it 
by  Mr.  Grout,  who  was  also  present  on  the 
occasion  alluded  to  ;  how  immediately,  all 
that  was  before  so  mean,  and  base,  and  con- 
temptible, according  to  the  vi'ews  that  were 
taken  of  it,  by  an  inflamed  and  exaspera- 
ted party,  was  by  a  cool,  unbiassed  observer, 
made  to  assume  the  shape  of  a  common  and 
inoffensive  transaction. 

But,  Sir, in  so  faras  relates  to  any  question 
connected  with  the  legal  merits  of  the  pres- 
ent prosecution,  I  am  entirely  content  to  ad- 
mit that  the  testimony  which  has  been  given 
j  to  you  bv  Colonel  Ware  may  have  been  sub- 
stantially correct ;   that   notwithstanding  his 
j  former  grudge,  and  the  vindictive  disposition 
j  towards  the   Respondent  which   he   appear* 
i  to  have   manifested   on  so  many  occasions, 


therefore, upon  the  principles  heretofore  st.i-    [yet  that  when  put  to  the  test  of  an  oath,  he 
ted,  be  made  the  subject  of  an   impeach- 
ment. 

It  is  the  question,  then,  which  is  to  be  de- 
cided by  this  Hon.  Court,  whether  upon  the 
evidence  in  the  case,  and  with  reference  to 
the  legal  definition  which  is  given  us  of  this 
offence,  the  Respondent  can  be  adjudged 
guilty  of  the  crime  of  bribery. 

Here,  Sir,  I  will  very  readily  admit,  that 
jf  the  statement  which  was  given  you,  of 
certain  transactions,  by  Colonel  Ware,  the 
favorite  and  principal  witness  for  the  prose- 
cution, is  to  be  received,  without  abatement 
or  allowance  on  account  of  the  peculiar  cir- 
cumstances of  prejudice  and  ill  humour  uu- 


1 1  may  nevertheless    have   been  inclined,  *■  m 
. ;  nothing  to  exaggerate,  nor  to  set  down  ought 
[j  in  malice,"  against  the  object  of  his  enmity. 
Indeed,  I  should  be  disposed  even  to  quote 
and  to  rely  upon,  the  testimony  of  this  most 
prominent  of  the  witnesses  on  the  part  of  the. 
Commonwealth,  for  the  purpose  of  disprov- 
ing and  setting  at  nought  the   very  accusa- 
tion which  lie   has   been  called  to  substan- 
tiate. 

\\  has  heretofore,  again  and  again,  boon 
lai  '  down  as  an  undeniable  principle  of  the 
law,  in  relation  to  the  crime  of  bribery,  that 
the  •'undue  reward"  alleged  to  have  been 
received    by    the   offending  party,  must  be 
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shown  to  have   been  given  under   such  cir- 
cumstances, as  that  it  might  naturally  have  j 
a  tendency   to  "  influence   his  behaviour  in  I 
office." 

To  tli is  end,  it  must  of  course  be  made  i 
apparent,  that  some  case  was  depending,  or  j 
at  least,  expected  to  come  before  him,  which 
might  call  for  the  exercise  of  his  judicial 
functions,  and  thereby  afford  him  an  oppor- 
tunity for  the  discharge  of  this  debt  of  cor- 
ruption, by  the  partiality  and  injustice  of  his 
decrees. 

Now,  Sir,  I  would  beg  to  inquire  what 
case  was  pending  before  the  Respondent  as 
judge  of  probate,  or  ever  likely  to  come  be- 
fore him  for  adjudication  in  that  capacity, 
to  which  the  five  dollar  fee  which  is  men- 
tioned in  the  article  may  be  imagined  to  have 
had  reference  ?  On  referring  to  the  testimo- 
ny of  Colonel  Ware,  we  not  only  discover 
that  it  falls  short  of  proving  the  existence  of 
any  case  of  this  nature,  but  in  fact  that  it 
establishes,  beyond  all  possible  doubt,  (if  he 
may  be  supposed  to  have  testified  without 
any  undue  prepossession  in  favor  of  his  en- 
emy) the  very  contrary  position.  The  case 
to  which  he  alludes;  that,  upon  which  the 
professional  advice  of  the  Respondent  was 
given,  and  the  fee  in  question  received,  ap- 
pears from  the  statement  of  this  "witness  (and 
herein,  it  must  be  confessed,  he  stands  sup- 
ported by  all  the  other  evidence  before  you) 
to  have  been  most  obviously,  an  affair  be- 
longing no  more  to  the  jurisdiction  of  the 
judge  of  probate,  than  to  (his  high  court  of 
impeachment,  or  to  the  tribunals  of  any  for- 
eign country.  Confiding,  as  I  do,  in  the 
well  known  intelligence,  the  great  learning 
and  liberality  of  the  Hon.  Managers,  I  (eel 
assured  that,  with  reference  to  the  proofs 
which  appear  in  the  case,  they  will  not  feel 
themselves  at  liberty  to  deny  the  truth  of  this 
position. 

Here  then,  as  m  the  former  instance,  there 
is  most  obviously  wanting  that  essential  cir- 
cumstance, which  constitutes  the  very  foun- 
dation of  the  charge  of  bribery  :  and  as  this 
is  the  only  specific,  known  offence,  which  is 
implied  in  the  allegation,  there  is  conse- 
quently wanting,  as  we  say,  that  which  a- 
ione  can   form  the  twsis  of  an  impeachment. 

But,  Sir,  there  are  yet  other  circumstances 
liich  are  eursorily  intimated  in  the  article 
or  consideration,  that  ought  not,  perhaps. 
to  pass  entirely  unnoticed.  In  allusion  to 
the  five  dollar  fee,  which  is  alleged  to  have 
been  received  by  the  Respondent,  and  sup- 
posed to  have  been  in  fact  the  reward  of  his 
corruption,  it  ij  stated,  at  the  very  close  or 
the  allegation,  as  having  been  allowed  "  in 
ilie  guardianship,  account''  of  Mr.  Ware, 
from  whom  it  had  been  received.  It  is  also 
suggested  that  this  allowance  was,  in  fact, 
by  a  kind  of  interlineation,  brought  into  an 
account,  wlwssh  had  been  theretofore  finally 


closed  and  adjusted  by  the  judge,  with  the 
consent  of  the  parties  interested.  Whatever 
may  be  the  degree  of  freedom  and  latitude 
which  is  allowable  by  the  law  of  the  land,  as 
to  the  mere  forms  of  prosecution  by  im- 
peachment, it  will  not,  I  presume,  bo  con- 
tended, that  either  of  the  circumstances  hero 
adverted  to,  as  they  are  stated  in  the  ar- 
ticle, are  to  be  considered  in  the  light  of  a 
substantive  ground  of  accusation. 

It  is  very  clear,  that  by  the  framers  of  the 
impeachment,  they  could  not  thus  have  been 
intended  ;  but,  on  the  contrary,  were  intro- 
duced merely  as  circumstances  of  aggrava- 
tion, and  for  the  purpose  of  swelling  the  a- 
mount  of  evidence  to  be  adduced  in  support 
of  the  principal  charge.  Be  this  however  as 
it  may.  I  cannot,  for  my  own  part,  consent  to 
regard  this  portion  of  the  article  in  any  other 
light. 

First,  then,  as  to  the  allowance  of  this 
charge  of  five  dollars  in  the  guardianship 
account  of  Mr.  Ware  ; — and  here  it  is  ob- 
vious, tl}«t  whether  this  act  of  the  Respon- 
dent is  to  be  regarded  as  being  justifiable, 
or  otherwise,  must  necessarily  depend  upon 
the  answers  that  shall  be  given  to  several 
preliminary  questions. 

And  first, — Has  the  case  referred  to  in 
the  article,  concerning  which  the  advice  was 
given  and  the  fee  received,  of  such  a  nature, 
that  a  Judge  of  Probate  might  reasonably 
and  honestly  consider  a  guardian  to  have 
been  authorised,  at  the  expense  of  his  ward, 
to  apply  for  professional  assistance;  or  was 
it  a  case  so  entirely  plain  and  simple,  that 
no  man  of  common  sense,  however  unlearn- 
ed in  the  law,  could  by  possibility  have  en- 
tertained a  doubt  as  to  the  proper  course  to 
be  pursued  ? 

Upon  this  latter  branch  of  the  question,  it 
would  seem  to  be  sufficient  for  me  barely  to 
remind  the  court,  that  in  truth  and  in  fact 
a  doubt  of  this  kind  was,  at  any  rate,  enter- 
tained by  this  guardian  respecting  the  busi- 
ness in  question;  and  yet  we  are  told  that 
Colonel  Ware  is  a  man  of  very  considerable 
standing  and  respectability  in  the  communi- 
ty, and  certainly  not  wanting  in  ordinary  in- 
telligence. But  we  do  not  rely  on  this  cir- 
cumstance alone,  conclusive  as  it  may  seem 
to  be.  In  the  course  of  the  testimony  which 
was  produced  before  the  Court,  there  has 
been  given  to  us  a  very  full  explanation  of 
the  nature  and  circumstances  of  the  case 
here  alluded  to  ;  and  it  cannot  but  have  ap- 
peared most  manifestly  to  every  one,  that  it 
was  in  reality  a  case  by  no  means  unattend- 
ed with  difficulty.  On  the  contrary,  it  was 
obviously  of  such  a  nature  as  to  have  required 
a  considerable  degree  of  attention  and  re- 
flection ;  and  I  much  doubt  if  there  is  a  man 
in  this  assembly,  professing  not  to  be  well 
acquainted  with  legal  principles  and  forms, 
who  would  have  been  able  to  point  out  to 
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tliis  guardian  the  proper  course  to  be  pur- 
sued respecting  it. 

Upon  this  point  I  have  only  to  make  this 
additional  remark,  that  the  affair  in  question 
was,  confessedly,  one  in  which  the  property 
of  the  ward  was  alone  concerned.  The 
guardian  appears  to  have  had  no  personal 
interest  whatever  in  the  question  ;  so  that  this 
expense,  if  it  were  allowable  on  any  grounds, 
was  without  doubt  a  charge  properly  belong- 
ing to  the  guardianship  account. 

Thus  far,  then,  it  must  certainly  be  ad- 
mitted, that  no  irregularity  is  apparent  in  the 
conduct  of  the  judge. 

Was  therer  then,  any  thing  so  monstrous 
in  the  amount  of  die  fee  which  is  alluded  to  ; 
considering  the  nature  and  circumstances  oi 
the  case,  was  the  sum  of  five  dollars  so  gross- 
ly exorbitant,  so  manifestly  disproportion- 
ate to  the  nature  and  value  of  the  services 
rendered,  that  in  demanding  it,  the  Respon- 
dent shall  be  presumed  guilty  of  a  base  im- 
position as  a  counsellor,  and  in  allowing  it, 
shall  be  ehaiged  with  having  committed 
gross  fraud  and  injustice  as  a  magistrate  ? 
It  remains  for  this  lion.  Court  to  pronounce, 
by  its  decision,  the  proper  answer  to  this  in- 
quiry. 

For  my  own  part,  I  profess  not  to  have 
much  acquaintance  with  the  usages  of  my 
professional  brethren  in  other  counties, 
with  regard  to  the  customary  demand  of  fees 
in  any  case  ;  I  will  venture  to  say,  however, 
that  theie  is  no  man  in  this  metropolis,  who 
has  ever  had  the  misfortune  to  be  engaged  in 
a  litigation  of  any  kind,  or  on  any  occasion 
to  seek  for  professional  advice,  to  whom  a 
charge  of  the  kind  here  alluded  to  would  ap- 
pear to  be  unusual,  or  extravagant.  Much 
less  do  I  beiieve  there  is  an  individual,  in  any 
degree  conversant  with  the  professional  u- 
sages  in  this  section  of  the  country,  who 
would  be  disposed  to  consider  it  as  a*n  im- 
peachable offence  in  a  judge  of  probate,  or 
any  other  judge,  to  have  decided  in  favour  of 
such  a  charge,  as  being  but  reasonable  and 
just. 

If  however  it  be  necessary  to  the  justifica- 
tion of  the  Respondent,  that  there  should  be 
an  estimate  ol'  the  exact  worth  of  the  pro- 
fessional advice  which  he  gave  on  the  occa- 
sion alluded  to,  it  is  surely  a  circumstance,  j 
which  deserves  to  be  considered  in  the  cal- 
culation, that  this  advice  was  found  to  have 
bjen,  in  its  consequences,  wholesome  and 
correct ;  that  it  was  in  fact  the  means  of 
giving  to  his  client  the  free  coBtroul  of  a  very 
considerable  property,  which  before  was  in- 
volved in  confusion  and  embarassment. 

Still,  Sir,  another  of  the  preliminary  ques- 
tions, which  were  alluded  to,  remains  to  be 
considered. 

Was  it,  or  was  it  not,  a  high  misdemeanor 
of  this  Respondent;  was  it  or  was  it  not  an  of- 
fence for  which  he  ought  to  be  removed  from 
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office  and  otherwise  disgraced. that  he  presum- 
ed as  a  judge  of  probate,  to  allow  in  a  guardi- 
anship account  a  certain  sum  of  money,  which 
had  been  paid  to  himself,  for  services  rent 
dered  in  his  capacity  of  counsellor  at  law  ? 

Permit  me  to  say  that  the  solution  of  this 
question  most  obviously  depends  on  another 
which  piecedes  it;  and  that  is,  whether  a 
public  functionary  of  this  description  is  by 
the  very  tenor  of  his  commission,  by  the  na- 
ture of  his  official  chuies,  to  be  considered  as 
necessarily  cut  off  from  all  the  ordinary  as- 
sociations ;  more  especially,  from  every  spe- 
cies of  commercial  intercourse  with  the  rest 
of  mankind  ?  Take  the  case,  for  an  exam- 
ple, which  is  by  no  means  a  fanciful  one, 
that,  in  aid  of  his  official  business,  a  judge  of 
probate  happens  to  have  become  a  dealer  in 
merchandize  ;  upon  the  application  of  some 
guardian,  he  has  sold  cloths,  or  any  other 
necessary  articles,  knowing  them  to  have 
been  purchased  for  the  use  and  sustenance 
of  the  ward,  and  has  received  a  price  for  his 
commodities,  which  was  agreed  upon  as 
being  but  fair  and  reasonable  ;— I  would  beg 
to  inquire  if  the  judge  may  not  allow  in  the 
account  of  the  guardian  the  amount  of  such 
a  purchase,  without  incurring  the  guilt  of  brib- 
ery ,orof  any  other  offence  for  which  he  would 
be  liable  to  impeachment  ?  Or  if  a  judge  of 
probate,  for  the  accommodation  of  a  person, 
being  an  executor  or  administrator,  should 
perchance  let  to  him  a  horse,  or  chaise,  for 
the  purpose  of  enabling  him  to  attend  the 
probate  court  on  some  necessary  business  of 
his  administration,  would  it  be  criminal  for 
the  judge  to  accept  a  reasonable  compensa- 
tion in  such  a  case  ;  or  even,  if  he  should 
happen  afterwards  judicially  to  have  decided 
that  the  price  thus  received  was  a  fair  charge 
upon  the  estate,  of  which  the  party  who  paid 
it  to  him  was  the  lawful  agent  and  represen- 
tative? 

,1  imagine  it  could  not  have  been  the  in- 
tention of  any  learned  manager  to  press  his 
notions  of  delicacy  on  such  a  subject  to  this 
extent^;  and  yet  it  is  apparent,  that  as  to  e- 
very  thins:  property  belonging  to  the  present 
question,  the  eases  here  supposed,  and  that 
which  is  under  consideration,  are  in  no  re- 
spect different.  Upon  this  head  I  shall  say 
no  more. 

As  to  the  matter  of  the  pretended  "  inter- 
lineation," which  is  slightly  staled  in  this  ar- 
ticle, I  have  a  word  or  two  only  which  I  wish 
!  to  offer  for  the  attention  of  this  Hon.  Court. 
If    indeed  the   circumstance  here  alluded 
:  to  is  to  be  considered  as  having  been  brought 
!  into  the  impeachment,   as  merely  incidental 
'  to  the   principal  accusation,   as  tending  only 
j  to  aggravate,  to  heighten  the  complexion  of 
some  groat  crime,  with  which  it  is  supposed 
1  to  have  b^cn  connected,  I  should   not,  most 
assuredly.  Sir,  have  been  inclined  to  bestow 
npon  it  a  single  remark. 


148 


TRIAL  OF  JUDGE  PRESCOTT. 


There  having  been,  as  is  most  sincerely 
and  confidently  believed  by  the  counsel  for 
the  Respondent,  a  palpable  failure  in  the 
proof  of  any  known  crime  whatever,  upon 
the  matters  which  are  set  fonh  in  the  article 
under  consideration,  it  surely  would  not  have 
been  deemed  necessary,  or  even  proper,  e- 
specially  in  the  present  protracted  stage  of 
this  discussion,  to  detain  this  Hon.  Court, 
and  still  farther  to  trespass  upon  its  patience 
by  a  course  of  argument  upon  mere  circum- 
stances and  incidents,  which,  whether  truly 
or  falsely  represented,  could  have  no  possible 
effect  upon  the  decision  of  the  question  in 
issue. 

But,  Sir,  if  when  speaking  of  this  suppos- 
ed "  interlineation,'*  it  was  intended,  by  the 
article,  to  impute  to  the  Respondent  any 
thing  like  the  rasure  or  falsification  of  a  ju- 
dicial record,  then  indeed,  the  aspect  of  the 
case  is  immediately  changed,  and  it  presents 
to  us  an  accusation  of  u  most  grave  and  se- 
rious import. 

When  I  had  occasion,  in  a  former  part  of 
my  regaarks,  to  mention  the  several  offences 
which,  under  the  constitution  and  laws  of 
the  Commonwealth,  were  conceived  to  be 
proper  subjects  of  impeachment,  the  rasure 
of  a  public  record  was  included  in  the  enu- 
meration, and  distinctly  admitted  to  be  an 
offence  of  this  description.  So  it  is  unques- 
tionably. 

If  then,  upon  the  evidence  which  was  be- 
fore them  at  the  drawing  up  of  these  arti- 
cles, it  was  conceived  by  the  learned  Mana- 
gers, that  there  was  any  thing  in  the  act  of 
'•interlineation*  here  referred  to,  bearing 
the  similitude  of  the  crime  which  has  been 
mentioned,  it  was  certainly  a  very  blameable 
omission  on  their  part,  that  it  was  not  thus 
stated,  and  fully  and  formally  set  forth  in  the 
impeachment. 

Instead  of  bringing  it  in  at  the  very  heel 
of  their  complaint  and  treating  it,  which 
they  manifestly  have  done  in  the  article  un- 
der consideration,  as  a  mere  circumstance  of 
aggravation  which  is  supposed  to  have  at- 
tended the  commission  of  another  and  very 
different  offence,  it  was  undoubtedly  their 
duty,  as  faithful  conductors  of  the  prosecu- 
tion, to  have  set  it  forth,  by  a  separate  arti- 
cle, as  a  distinct,  substantive  offence  ;  and 
in  that  case,  it  would,  most  certainly,  have 
been  deserving  the  most  serious  attention. 
It  is  perfectly  apparent,  however,  not  only 
from  the  manner  »n  which  this  subject  of 
the  "  interlineation"  is  treated  in  the  artiele, 
but  from  the  whole  tenor,  also,  of  the  facts 
and  circumstances  in  relation  to  it  which 
have  been  disclosed  to  the  view  of  this  Hon. 
Court,  and  had  without  doubt  been  previous- 
ly considered,  with  due  deliberation,  by  the 
learned  Managers,  that  they  did  not  intend 
to  lay  much  stress  upon  it ;  that  it  was  not 
regarded  by  them  as  affording,  of  itseif,  any 


distinct  grounds  of  accusation,  or  as  bein£, 
in  fact,  of  such  a  nature  as  to  deserve  any 
other,  or  more  serious  notice,  than  precisely 
that  which  is  bestowed  upon  it  by  the  im- 
peachment. 

It  must,   undoubtedly,  have  been  well  un- 
derstood by   the  learned  Managers,  that  the 
paper  which  it  said  to  have  been  interlined 
by  the  Respondent,  could  not  by  possibility, 
at  the  time  when  this  operation  is  supposed 
tp   have   been   performed  upon  it,  be  con- 
strued, upon    any   legal  principle,   to   have 
been  such  a  judicial  record,  as  that  its  rasure 
or  falsification  would  amount  to  the  offence 
in  question.     The  court  of  probate,  where- 
at this  offensive  transaction   is  supposed  to 
have  occurred,  was  yet  in  session;  the  pa- 
per alluded  to,  like   all  others  appertaining 
to  the  business  of  that  court,  was  still  in  the 
possession  and  under  the  entire  controul  and 
direction  of  the  judge,  and  it  was  therefore, 
most  unquestionably,  competent  for  him,  at 
this  period,  to  alter,  amend  or  qualify  any  of 
his  judicial  acts  respecting  it,  according  to 
the  dictates  ol  his  own  judgment  and  discre- 
tion.    It   seems  that  the  document  in  ques- 
tion contained   the  statement  of  a  certain 
guardianship  account,  which  a  short  time 
previously,  but  at  the   same  session  of  the 
probate  court,  had  been  passed  and  allowed 
by    the  judge.      An  item  of  expense   was 
subsequently    incurred    by     the    guardian, 
which,  in  the  opinion  of  the  judge,  was  hon- 
estly and  fairly  entitled  to  allowance  in  this 
account.     Under  such  circumstances  I  sub- 
mit, Sir,  with   the  utmost  confidence,  that  it 
would  have  been  an  act  of  manifest  injustice 
in  the  judge,  had  he,  at  any  time  before  the 
termination  of  this  court,  and  before  his  pro- 
ceedings had  passed  over  to  the  hands  of  his 
register,  and  actually  become  thereby  a  mat- 
ter of  public  record,   refused  to  open  this  ac- 
count for  the  purpose  of  inserting  therein,  as 
was  done,  the   item  alluded  to.     The  Hon. 
Managers  are  themselves  deeply  versed   in 
the   principles  of  the   law  ;    the  customary 
practice  and  usages  of  all  our  courts,  in  re- 
lation to  cases  cf   the  kind  here  alluded  to, 
must  be  also,  as  I  well  know,   quite  familiar 
to  their  recollection.      I  am  sure,  therefore, 
thfcy  will  have  the  candor  to  admit,  that  it  is 
the  every  day's  practice  of  those   courts,    to- 
take  much  greater    license  with   their  own 
procesdlngs,  in  the  way   of  modification   or 
amendment,  at  any  time  daring  the  contin- 
uance of  the   same  term,  than  that   which 
was  taken  by  the  Respondent,  and  is  imput- 
ed to  him  as  a  high  crime  and   misdemean- 
or,  as   an   indication    of  gross  bribery  and 
fraud,  upon  the  present  occasion.     The  truth 
is,  Sir,  and  this  familiar  principle  is,  to  say 
the  least,  quite  as  well  understood  by   each 
of  the  learned  Managers,  as  it  is   by,  either 
of  the  counsel  for  this  Respondent,  that  ev- 
ery act  ef  the  jrdge  is  to   be   considered  as 
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being  merely  "  in  paper"  ;  in  legal  contem- 
plation,  as  partaking,   in  no  respect,  of  ilie 
nature  of  a  public  judicial  record,  until  the 
actual  adjournment  of  the  term,  when,  as 
was  intimated  in   a  foimer  part  of  my  re- 
marks, the  functions  of  the  judge  shall  have 
ended,  and  those  of  the   recording   officer 
have  commenced.     Thus  much    as  to  this 
matter   of    the    interlineation  ;    which  con- 
cludes in  fact  all  which  I   had  intended  to 
say  upon  the  merits  of  the  whole  transaction, 
which  is  the  subject  uf  all  the  charges  in  this 
tw«elfth  article  of  the  impeachment.     And, 
Sir,  I  cannot  but  indulge  a   humble   hope, 
that  notwithstanding  the  inflamed,  envenom- 
ed appearance  which  is  given  to  every  part 
of  this  transaction,  by  the  manner  in  which 
it  is  represented  in  the  article,  it  will  yet  be 
found,  upon  reference  to  the  proofs  which 
are  before  the  court,  and  to  the  explanations 
and  arguments  which  have  been  stated,  that 
it  was,  after  all,  in  truth  and  in  fact,  entire- 
ly harmless  and  inoffensive.     I  do  not  hesi- 
tate to  declare,  and  this  with  the  utmost  sin- 
cerity, that  to  my  own  mind  it  has  seemed, 
upon  much  reflection  and   examination,  as  i 
presenting  less  the  aspect  of  a  crime,  than 
anything  else  which    has  been  imputed  to 
die  Respondent  through  the  whole  course  of 
this  prosecution. 

I  caanot  consent,  Mr.  President,  notwith- 
standing the  lateness  of  the  hour,  and  the 
great  length  of  time  which  has  been  employ- 
ed in  the  consideration  of  this  principal 
branch  of  the  impeachment,  entirely  to  take 
leave  of  it,  without  at  least  a  cursory  allusion 
to  some  of  the  observations  which  fell  from 
an  Hon.  Manager  in  the  course  of  his  argu- 
ment  upon  the  article  in  question.  I  refer 
to  the  learned  gentleman  who  was  the  se- 
cond that  addressed  you  in  behalf  of  the  pro- 
secution, and  whose  argument  upon  the  par- 
ticular subject  here  alluded  to  was  much 
more  minute  and  elaborate  than  that  of  ei- 
ther of  his  Hon.  associates.  From  the  whole 
scope  and  tenor  of  his  remaiks  upon  this 
part  of  the  case,  it  was  manifest  that  it  had 
been  the  subject  of  his  most  particular  at- 
tention ;  that  he  had  considered  it  in  fact 
the  very  bulwark  of  the  prosecution  ;  and 
that  if  the  complaint  against  the  Respondent 
could  not  here  be  maintained,  it  must  ne- 
cessarily give  way  at  every  other  point. 

Such,  I  think,  are  the  inferences  which 
were  fairly  deducible  from  the  observations 
of  this  gentleman  ; — yet  we  find,  that  after 
having  sifted  the  whole  subject  to  the  very 
bottom;  after  having  canvassed,  at  very 
great  length,  and  most  certainly  with  an  un- 
common display  of  learning  and  ability,  e- 
very  fact  and  circumstance,  and  every  legal 
principle  which  was  deemed  in  any  degree 
applicable  to  the  question,  he  was  brought 
at  last,  by  the  very  force  of  his  own  rea- 
loning,  to.  the  confession,  that  although  some 
19 
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great  offence  had  indeed  been  committed 
yet  "  it  was  not  in  his  power  to  give  to  it  a 
legal  definition  or  a  name." 

That  it  was  not  bribery,  nor  extortion,  nor 
either  of  those  nameable  offences  whose 
character  and  attributes  are  described  to  us 
in  the  criminal  coile,  seemed,  if  I  mistake 
not,  to  have  been  distinctly  admitted  in  the 
argument. 

It  was,  nevertheless,  a  certain  mfinething 
in  the  character  and  conduct  of  the  judge, 
which,  in  the  opinion  of  the  learned  Mana- 
ger, seemed  to  call  loudly  and  imperiously 
for  impeachment,  impeachment  J 1 

Gracious  heaven !  and   shall   it   then   b« 
said,  that  in  this  favored  land,  where,  as  we 
had  hitherto  been  taught  to  believe,   there 
was  something  like  perfection  in  the  system 
of  juridical    polity,  a  citizen  may  rightfully 
be  condemned   without  ever  being  told  the 
name,  or  without  the  power  of  comprehend- 
ing the  nature  of  the  offence  whereof  he  was 
accused  ?     Shall  it  ever  be  said,  that  under 
the    blessed   constitution   of  Massachusetts, 
which,   with  a  kind  of  parental    solicitude, 
seems  to  have  watched  over  the  rights  of  the 
subject,  and,  in  providing  for  their  security, 
;  to  have  interposed   a  thousand  checks  and 
;  guards  against  arbitrary  power,  it  is  never- 
theless possible,  that  by  the  authority  of  one 
high   Court  of  Judicature  in  the  common- 
wealth, a  public  functionary  may  be  hurled 
from   his   station  ;    may  be    convicted,   de- 
graded, disfranchised,   upon  the  ground  of 
\  some  supposed  delinquency,  of  winch  neither 
his  prosecutor,  nor  (as  may  be  well  said  aho) 
his  judges  were  capable  of  giving  a  legal  in- 
terpretation ?     Most  confidently  I  trust  not, 
'  God    forbid,   that    the    event    of  this   trial 
!  should  give  countenance  to  any  such   para- 
j  dox. 

But,  Sir,  there  were  a  few  other  observa- 
tions, of  a  similar  tendency  with  those  al- 
ready alluded  to,  tiiat  fell  from  the  Hon. 
Manager  to  whom  1  have  referred,  and  which 
must  not  be  suffered  to  pass  by  entirely  un- 
noticed. 

In  reference  to  this  same  twelfth  article  of 
the  impeachment ; — "  We  stand  here  (said 
he)  on  no  statute,  on  no  particular  law  of  the 
commonwealth  ;  there  is  none  for  such  a 
case. — We  staijd  here  upon  the  broad  prin- 
ciples of  the  common  law,  of  common  justice. 
Such  conduct  in  a  public  magistrate,  as  is 
described  in  this  article,  and  has  bean  proved 
before  the  court,  is  disgraceful,  and  Contrary 
to  the.  usages  of  all  civilized  nations."  A- 
gain,  says  he,  "  we  have  shown  the  conduct 
of  the  Respondent  upon  this  occasion  to 
have  been  grossly  improper  and  mischievous 
in  its  tendency  ;  this  is  quite  enough  ;  i  * 
has  rendered  himself  unworthy  of  office,  and 
therefore  oujlu  to  be  impeached  and  rcniov* 
ed.v 
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Such,  Sir,  was  undoubtedly  the  substance 
of  the  remarks;  and,  as  I  have  them  upon 
my  minutes,  such  appear  to  have  been  the 
very  words  of  tiiis  Hon.  Gentleman;  and  I 
should  like  exceedingly  to  see  what,  in  legal 
contemplation,  would  be  tho  aspect  of  all 
this,  if  it  were  embodied  in  the  form  of  an 
indictment;  if  it  were  plainly,  and  substan- 
tially, and  formally  set  forth,  according  to 
the  constitutional  requirement,  and  thus  pre- 
sented for  trial  to  either  of  our  inferior 
courts  of  judicature. 

Suppose,  by  way  of  further  illustration,  it 

should  be  the  pleasure  of  this  Hon.  body  I  , 
upon  the  present  occasion  it  i-  acting  in 
the  capacity  of  both  judge  and  jury,  to  re- 
turn, in  the  manner  of  a  special  verdict, 
that  in  the  course  of  the  transaction  here 
alluded  to  the   R  .lent  had  been  guilty, 

not  indeed  of  the  violation  of  any  "  statute 
or  particular  law"  of  the  commonwealth,  nor 
of  the  crime  of  bribery  or  extortion,  nor  of 
any  other  of  those  different  species  of  of- 
fences which  I  have  formerly  had  occasion  to 
mention,  as  falling  under  the  general  de- 
scription of  "  maladministration  in  office  ;" 
but  that  his  conduct  as  a  judge  had  never- 
theless been  '■'•  mischievous  in  its  tender. 
that  he  had  offended  against  the  "  broad 
principles  of  the  common  law,  and  com- 
mon justice,  and  the  usages  of  civilized  na- 
tions, and  thereby  had  rendered  himself  un- 
worthy of  the  honorable  station  which  he 
now  holds." 

Suppose,  S'r,  upon  a  general  statement  of 
this  kind,  the  case  were  submitted,  as  it  well 
might  be,  under  tjie  constitutional  provision, 
for  the  consideration  of  the  Supreme  Judi- 
bial  Court  of  the  State,  I  desire  to  know 
what  judgment  would  probably  be  pronoun- 
ced upon  it;  more  especially,  whether  it 
could  be  considered  as  amounting  to  a 
"  crime  or  misdi  meanor  in  offiee,"  accord- 
ing to  the  legal  acceptation  of  those  terms, 
and  therefore  as  being  the  proper  subject  of 
an  impeachment  ? 

Such  as  is  here  last  supposed  is,.-as  I  con- 
tend  no  other  than  the  precise  question, 
which  is  now  to  be  decided  by  this  Hon. 
Court,  and  I  must  be  permitted,  therefore-,  to 
say  that  the  arguments  of  the  learned  Mana- 
ger which  have  been  alluded  to,  so  far  as 
they  may  have  been  intended  to  apply  to 
this  qucstjon,  were  much  too  vague  and  in- 
definite to  have  an  influence  upon  it. 

It  is  indeed  much  to  be  lamented,  that. 
upon  the  present  solemn  occasion,  in  the 
trial  of  a  cause  so  deeply  affecting  the  honor, 
the  properly,  and  I  may  add,  the  very  civil 
existence  of  a  respectable  fellow  citizen, 
any  Hon.  Gentleman,  concerned  in  its 
discussion,  should  hue  taken  an  opportunity 
to  indulge,in  any  fanciful  speculations,  a.nv 
flights  of  rhetoric,  or  affecting  appeals,  hav- 


ing no  visible  relation  to  the  law  or  the  fact 
of  t he  case. 

Considering  that  several  weeks,  and  even 
months,  were  allowed  to  ike  learned  coun- 
sellor for  study  and  preparation  for  the  ma- 
nagement of  the  present  prosecution,  it 
would  certainly  have  been  more  consistent 
with  his  usual  habits  of  accuracy,  and  the 
high  reputation  which  he  sustains  for  talents 
and  legal  erudition,  if,  instead  of  talking  in 
general  terms  about  the  li  broad  principles 
of  the  common  law,"  or  descanting  upon  the 
subject  of  "  deeds  without  a  name,"  he  had 
condescended  to  present  to  us  his  views  as 
to  the  constitutional  law  of  impeachment  in 
this  commonwealth;  and  attempted  tit  least 
to  point  out  the  specific  offence,  that  was 
supposed  to  have  been  committed  by  the 
Respondent,  in  violation  of  that  law.  It 
must  however  be  confessed,  that  it  was  ob- 
viously owing  much  more  to  an  inherent 
delect  in  the  cause,  than  to  any  culpable  o- 
mission  of  its  Manager,  that  he  did  not  choose 
to  descend  to  the  consideration  of  any  such 
particulars.  With  regard  to  that  portion  of 
it."  complaint,  which  is  here  alluded  to,  it 
is  most  manifest  that,  in  his  view  of  its  mer- 
its, there  could  have  been  no  possible  alterna- 
tive, but  a  formal  abandonment,  or  an  at- 
tempt to  -"  '  in  it  upon  the  loose  and  gene- 
ral  .rounds  which  were  assumed. 

And  here  I  would  take  occasion  to  re- 
mark, that  nothing  could  be  desired  more  fa- 
vorable to  the  cause  of  our  client,  than  the 
inference  which  is  plainly  deducible  from 
the  circumstance  last  mentioned  ; — nothing 
which  could  serve  to  show-,  more  clearly 
and  conclusively,  that  he  has  committed  no 
nee  which  can  properly  be  made  the  sub- 
ject of  impeachment,  than  that  the  delin- 
quency which  is  charged  upon  him,  is  nev- 
ertheless of  so  doubtful  and  ambiguous  a 
character,  as  that  one  of  the  ablest  and 
soundest  lawyers  of  the  Commonwealth,  be- 
ing also  one  of  the  piincipal  conductors  of 
this  prosecution, has,  openly,  confessed  him- 
self at  a  loss  to  give  to  it  a  legal,  and  tech- 
nical denomination. 

But,  Sir,  there  is  yet  an  additional  subject 
of  complaint  which  is  set  forth,   among  olh- 

j  er  things,  with  h  degree  of  imposing  formal- 
ity in  the  impeachment,  and  which  appears 
to  have  been  relied  upon,  as  matter  of  seri- 
ous accusation.  It  is  stated  that  on  several 
occasions,  even  in  relation  to  matters  which 
were  then  pending  before  him  as  a  judge  of 

■'  probate,  the  Respondent  did  presume  to 
give  advice  to  patties,  as  to  the  form  and 
manner  of  presenting  accounts,  drawing  up 
petitions,  and  such  like  formalities  ;  and 
that  professing  in  such  cases  to  act  in  his 
capacity  of  an  attorney  at  law,  he  did  even 
go  the  length,  in  some  instances,  of  officiat- 
ing himself  as  a  scrivener,  in  drawing  up 
formal  papers  of  this  description,  receiving, 
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at  all  times,  a  small   compensation  for  these  -; 
services.    In  point  of  fact,  we  do    not  denyll 
that  the  statement  of  circumstances,  so  far  as 
respects  this  ground  of  complaint,  is  substan- 
tially correct  ;  but  we  do  deny,  most  strenu- 
ously and  confidently,  that  any  thing  can  be 
inferred  from  such  acts,  bearing  the  least  at 
finity  to  ciime.     On  the  other  hand,  we  do; 
insist  that  it  is  not  only  the  privilege    but  in  J 
some  sor  ,  a  moral  duty  of  the  judga  of  pro- 
bate, on  certain  occasions,  to  perform  servi-j 
ces  of  the  kind  here  alluded  to,  for  the  pur-| 
pose  of  facilitating  the  dispatch  of  business, 
and  of  relieving  parties  from  the  delays  and 
perplexities  in  which  they  must,    otherwise, 
necessarily  be  involved.     I  do   not    pretend 
to  say,  Sir,  that  it    would  be   decorous   and 
proper,or  even  justifiable,  upon    strict  legal  i 
principles,  if  a  judge  of  any  of  our  common 
law  courts  were  to  descend  from   his  bench, 
in  order  to  engage  in  the  performance,  wheth- 
er  with   or    without  compensation,   of  any 


ministerial  office  of  the  description  here  ad 
verted  to.  There  is  however,  as  we  all  well 
know,  something  peculiar  in  the  nature  of 
the  jurisdiction  and  the  powers  and  duties 
of  the  probate  judge.  His  court  is  in  a 
great  measure,  ski"  generis;  and  governed 
bv  rules  and   form-    widely   differing   from 


With  regard  to  the  kind  of  business  not 
immediately  within  the  sphere  of  his  offi- 
cial duties,  but  which  may  nevertheless  be 
performed  with  impunity,  by  a  judge  of  pro- 
bate,  for  trie  furtherance  of  any  matter  re- 
maining to  be  arranged,  on  the  amicable 
side  of  his  court,  there  is,  as  I  think,  no  dif- 
ficulty in  ascertaining  the  true  line  of  legal 

j-       •  -  r  •  & 

distinction.  In  respect  to  any  matter  m  con- 
troversy before  him,  and  upon  which  it  may 
become  his  duty  to  pronounce  a  judicial 
opinion,  it  results,  of  course,  that  he  cannot 
lawfully  be  of  counsel  for  either  of  the  con- 
tending parties  ;  or  by  any  other  means, 
voluntarily  place  himself  in  a  relation  to 
either,  h  inch  would  be  likely  10  produce  even 
the  slightest  influence  upon  his  mind  in  the 
decision  of  the  cause. 

Such,  I  conceive  to  be  the  great  princi- 
ple of  the  law  in  relation  to  the  whole  of 
this  subject  ;  and  the  reason  of  the  rule 
seems  to  be  quite  as  obvious  as  the   rule  it- 


self. It  is  neither  more  nor  less  than  this, 
that  in  the  discharge  of  every  official  duty, 
the  judge  mu->t  be  impartial,  upright,  just ;  as 
far  as  the  lot  of  humanity  may  permit,  ex- 
empt from  all  prejudices  and  prepossession, 
and  in  a  situation  at  all  times,  to  do  equal 
and   exact  justice  between   man  and  man. 


those  of  our  other  judicatories,     [twill  not  [I  So  long,  then,  as  a  judge  of  probate,  or  any 
I  presume  be  denied,  that  except  in  so  far  as  j  other  judicial  officer,  shall  strictly  keep  hini- 


it  may,  from  time  lotime,  have  been  modi- 
fied by  piiticular  acts  of  our  Legislature, 
the  whole  character  c;f  this  court  must  be 
considered  as  remaining,  to  this  day,  precise- ' 
ly  what  it  was  at  its  introduction  by  the  char- 
ter of  William  and  Mary. 

In  its  whole  character    and   attributes,  it 


-  if  within  the  compass  of  this  principle,  I 
know  not.  for  my  own  part,  of  any  fair  and 
honorable  occupation,  in  which  he  may  not 
be  engaged,  without  incurring  the  penalties 
of  bribery,  or  of  any  other  offence  against 
the  established  law  of  the  land. 

If  a  judge  of  probate,  condescending  for  a 
is,  then,  no  other  than  that  branch  of  the  ec-  ■  time    to  waive   the    dignity   of  his  station 


clesiastical  courts  of  Great  Britain,  which 
is  denominated  the  prerogative  court  ;  and 
whose  judge  as  to  every  thing  else  but  his 
subservience,  in  some  measure,  to  an  arch- 
bishop under  whom  he  holds  his  commission,  | 
may  be  regarded   as  the  original,    whereof 

the  probate  judge   of  Massachusetts   is   the  [I  judge, and  therefore  conversant  with  all  the 
very  image  and  transcript.  !  customary  forms  of  process  in  such  cases,  if 

In  considering  the  nature  and  circumstan-  ]  he  will  condescend,  even  in  hisown  court,  to 
ces  of  our  own  court  of  probate,  we  have  assume  the  humble  employment  of  the 
consequently,  as  I  think,  abundant  authority  {scrivener:  if  he  will  voluntarily  take  upon 
to  adopt  in  this  country,  as  in  England,  the  i  himself  the  labor  and  drudgery   of  revising, 


shall  consent  to  give  advice,  or  to  afford 
any  other  assistance,  as  to  some  mere  mat- 
ter of  form,  in  a  proceeding  on  the  amica- 
ble side  of  his  jurisdiction,  I  contend  that 
this  is  no  oftance,  in  the  sight  of  God  or 
man.     Being  an  attorney  at  law,  as   well  as 


very  obvious  and  familiar  distinction  which 
prevails,  between  the  amicable  and  conten-  I' 
tious  side  of  its  jurisdiction  ;  in  o:her  words,  1 
between  that  department  of  this  court  which  I 
is  principally  concerned  in  mere  formal  mat-  ! 
ters  : — "in  doing  what  no  one  opposes";] 
and  that  v  iiich  is  employed  in  the  examina-  , 
tion  of  litigated  questions  which  must  neces-  j 
sarily  call  for  the  exercise  of  his  judicial 
functions. 

The  business  of  the   former, 
merely  ministerial,  and   that   the    latter   de 
partrnent  only,  is  to  be  considered    as    com- 
prising every  thing  which   properly  belongs 
to  the  offica  of  the  judge. 


and  drawing  up  anew,  any  imperfect  account 
which  has  been  presented  to  him  by  an  e- 
ecutor,  administrator, or  guardian,  an1 
quire  but  a  just  and  reasonable  recomp  e 
for  such  service  ;  all  this,  I  insist,  so  long  as 
his  feelings  or  opinions,  as  a  judge,  are  not 
in  danger  of  being,  in  any  manner,  affected 
by  tl  ition,  is  entirely  harmless  in   its 

tendency,  and  may  tin  refore  be  done  with 
perfect  impunity.  The  same,  precisely,  may 
we  say,  is  |j  be  said,  as  to  the  drawing  up  of  petitions 
for  license  to  sell  real  estate  of  testators  or 
intestates,  f>r  apportionment  of  widow's 
dower,  and  various  other  acts  of  a  similar 
mature  that  might  be  enumerated,  winch  Is- 
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ing  done  with  the  consent  of  all  the  parties 
in  interest,  are  entirely  innocent,  because 
they  canhave  no  possible  influence  upon  any 
judicial  decision. 

In  the  absence  of  any  particular  law  or 
statute  of  the  Commonwealth  prohibiting  fhe 
judge  of  probate  from  practices  of  this  kind, 
for  it  lias,  as  I  think,  been  clearly  demon- 
strated by  my  learned  associate,  that  the  re- 
cent statute  which  has  been  referred  to  does 
not  even  approach  the  case,  I  will  venture 
to  challenge  the  Hon.  Managers  to  state  a 
single  ground  of  authority,  any  one  princi- 
ple of  law  or  common  sense,  tending  to  show 
that  any  act,  of  the  kind  which  has  been 
mentioned,  may  be  construed  a  crime. — If 
then  it  bo  lawful  for  the  judge  to  perform 
such  services,  it  would  seem  to  follow,  as  a 
consequence,  that  it  cannot  be  unlawful  to 
demand  and  receive  for  them  a  reasonable 
recompence.  The  compensation  in  such 
case,  surely,  cannot  be  regarded  in  the  light 
of  "an  undue  reward"  ;  and  it  partakes  not 
of  the  nature  of  a  bribe,  because  it  was  not 
taken  "  for  doing  his  office." 

There  is  then,  most  manifestly,  nothing  in 
the  cases  here  supposed  bearing  the  slight- 
est similitude  to  the  crime  of  bribery,  or  ex- 
tortion ;  yet  it  must  be  one  or  other  of  these 
offences,  which  is  intended  by  the  impeach- 
ment, or  there  is  nothing  alleged,  to  which, 
by  the  law  of  this  land,  the  Defendant  is 
bound  to  make  answer. 

But,  Sir,  it  is  not  enough  upon  this  occa- 
sion, especially  in  relation  to  that  particular 
part  of  the  cause  which  I  have  just  been 
considering,  that  we  merely  vindicate  out- 
client  from  the  imputation  of  crime.  The 
counsel  for  the  Respondent  feel  themselves 
fully  warranted  by  all  the  circumstances  of 
the  case,  in  going  much  beyond  this.  In 
their  view,  the  conduct  of  their  client  in  the 
several  instances  here  alluded  to,  was  not 
only  such  as  must  be  deemed  excusable  in 
the  judge,  but  highly  creditable  to  his  feel- 
ings and  character  as  a  man  ; — that  the 
various  ministerial  services  and  acts,  which 
he  is  said  to  have  performed,  on  certain  oc- 
casions, and  which  are  now  brought  forward 
.as  the  evidence  of  his  corruption,  were,  in 
truth,  not  only  harmless  and  inoffensive,  but 
ought. in  fact  to  be  regarded  by  this  Hon. 
Court,  as  they  most  unquestionably  were  by 
the  parties  interested,  as  so  many  proofs  of 
a  kind  and  obliging  disposition  to  accommo- 
date his  fellow  citizens. 

Here  I  would  appeal  to  the  recollection 
of  every  one  who  had  occasion,  at  any  time 
of  his  life,  to  perform  the  duties  of  executor 
or  administrator,  and  to  go  through  with  the 
various  legal  formalities  which  are  required 
in  the  fulfilment  of  such  a  trust,  if  he  did 
never  take  the  liberty,  in  regard  to  those 
forms,  of  asking  and  receiving  advice  and 
instructions  from  the  judge,  without  imagin- 


TRIAL  OF  JUDGE  PRESCOTT. 


ing  that  in  doing  this  he  had  committed   a 
crime? 

Yet,  according  to  the  doctrines  which  hav* 
been  advanced,  this  is  nothing  short  of  tam- 
pering with  a  judge  ;  and  is  quite  sufficient 
to  involve  both  the  parties  concerned  in  the 
guilt  of  bribery. 

Were  it  necessary,  I  might  proceed  to 
multiply  examples  almost  without  number, 
which  would  tend  still  further  to  illustrate 
the  tremendous  consequences  that  must  en- 
sue from  the  adoption  of  the  principle,  in 
relation  to  this  subject,  which  has  been  urg- 
ed in  argument  before  this  Court. 

The  truth  is,  Sir,  that  the  little  acts  of  ac- 
commodation to  parties,  having  business  at 
the  probate  office,  which  are  now  imputed 
to  the  Respondent  as  a  great  offence,  are  in 
reality,  when  fairly  and  properly  and  legally 
considered,  not  only  entirely  faultless,  but 
they  have  become  in  fact,  by  long  usage  and 
custom,  a  sort  of  facility  which  is  always  ex- 
pected from  the  judge,  and  is  in  some  meas- 
ure indispensable  to  the  avoidance  of  delays 
and  expenses  which  would,  otherwise,  be- 
come a   heavy  grievance  to  the  individual. 

Wc  have  indeed,  for  so  long  a  time  been 
accustomed  to  these  facilities  at  the  probate 
office,  that  it  is  not,  in  my  opinion,  too  strong 
a  statement  of  the  case,  to  say,  that  were 
they  now  to  be  interdicted,  we  should  hear  a 
general  murmur  of  complaint  throughout 
every  county  in  the  Commonwealth. 

Let  the  principle  be  once  established, 
which  seems  to  be  assumed  by  the  impeach- 
ment, tUat  a  judge  of  probate  may  not,  with 
impunity,  presume  to  give  an  intimation,  in 
the  way  of  advice  or  direction,  even  as  to 
the  mere  form  of  proceeding  in  any  matter 
which  is  pending  in  his  court ;  that  in  rela- 
tion to  any  business  coining  within  the  sphere 
of  his  jurisdiction,  he  can  lawfully  perform  no 
act,  in  court,  or  out  of  court,  except  such  as 
may  have  been  particularly  provided  for  by 
some  express  law  of  the  Commonwealth,  I 
would  beg  this  Hon.  Court  to  consider  for 
a  moment,  what  consequences  would  be  like- 
ly to  result  from  such  a  reformation  in  this 
branch  of  our  juridical  system.  It  cannot 
be  doubted  that  the  judge,  if  he  should  con- 
sent to  continue  at  all  in  office  under  a  lim- 
itation of  this  kind,  would  of  course  take 
special  care,  notwithstanding  all  former 
usages,  to  accommodate  his  deportment,  in 
all  respects,  to  the  very  letter  of  the  law. 
For  the  future,  we  should  indeed  see  in  him 
the  image  of  a  man  in  authority,  but  nothing 
besides.  Enshrined  in  all  the^majesty  of 
office,  we  should  behold  him,  in  his  station 
erect  as  a  statue,  and  cold  as  the  very  mar- 
ble of  which  it  is  composed. 

To  the  numerous  inquiries  of  the  multi- 
tude of  suitors  in  attendance  at  his  court, 
the  discreet  answer  would,  of  course,  be  yea 
yea,   and  nay,  nay;   for,  with  the  terrors  of 
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'.lie  new  law  impending   over   his    head,   he 
might  very  reasonably  infer,  that,  whatsoever 
should  be  said,    more    than    this,    might  be; 
construed  against  h'm  as  "  coming  of  eviL" 
Should  any  doubt,  or  difficulty  arise  as  to 
the  mere  maimer  of  stating  nn    account,  re-f 
turning  an  inventory,  or  relative  to   any  oth- 
er formality  required  by  law,  of  any  execu- 
tor or  administrator,   in  the  discharge  of  hisi 
duty,  he  must  take  special  care  net  to  affront  j 
the  feelings  or  dignity  of  the  judge  by  an  ap- 
peal to  him   for  the  solution  of  die  question.] 
It  is.  indeed,  within  the  province  of  the  judge 
to  decide  the   point   which  has  arisen,  by  a 
formal  adjudication,  but  he  cannot,  regular- 
ly, do  this,  until  the  question  shall  have  been 
presented   to  him,  in  due    form  and  order, 
and  in  the  shape  of  a  legal  issue.     No,  sure- 
ly; the  law  of  self-defence   would   be  suffi- 
cient to  deter  him  from  doing  this.    The  be- 
wildered party  is,  thereto  e,    instructed   to 
take  counsel.     The  village    lawyer  must  be 
consulted   and  feed  ;   anoth  r   day  nuist  be 
wasted  ;   and  all  this,   to  ob  :ate  an  impedi- 
ment, which  a  single  hint  from  the  judge,  if  j 
he  could  have  ventured  but  at  the  peril   of 
impeachment   to   give    it,  w  uld  have  been 
sufficient,  in  an  instant,  to  re    ove. 

But  there  is  one,   among  the  throng  in  at- 
tendance at  his  court,  who,  more  than  any 
other,   is   anxious   to   obtain   an    audience ; 
her  name  is  widow,  and  to  her  belongs  the 
care  of  those  little  effects  that  were  a  litis-  I 
band's,  whom   she  has  recently  followed  to  ' 
the  grave.     Tiie  little  pittance  is  now  in  the  | 
custody  of  law,   and  is  needed  as  the  only  j   told  to  consult  her  lawyer  ;  and  is  thus  co 


tions  of  a  ptfrty.  In  this  ^s  fn  all  cases 
of  like  description  which  may  Cbme  before 
him,  it  is  not  less  his  duty,  than  it  is  his  un- 
questionable light,  to  require  some  written 
statement  presenting  die  grounds  of  applica- 
tion ;  and  although  a  widowed,  and  unpro- 
tected female  may  happen  to  be  the  suitor, 
be  does  not  feel  himself  justified  in  dispens- 
ing with  an  established  rule.  Upon  the 
very  table  which  stands  before  him  he  has 
indeed  abundance  of  formulas,  which  have 
been  drawn  up  by  himself  with  care,  and 
are  suitable,  not  only  to  this,  but  to  every 
other  process  which  is  incident  to  the  busi- 
ness of  an  administration  :  and  he  could,  in 
an  instant,  relieve  the  perplexity  of  this  ap- 
plicant, by  furnishing  gratuitously,  or  at  a 
stated  and  very  reasonable  price,  every  thing 
which  is  necessary  to  the  accomplishment  or 
her  object. 

But,  alas  !  the  new  doctrine  of  impeach- 
ment interferes.  Were  the  judge  to  furnish 
the  papers  alluded  to  ;  much  more,  were  he 
to  receive  the  reasonable  price  which  would 
be  thankfully  paid  for  them,  it  might  be  con- 
strued, by  implication  at  least,  that  he  had 
"  become  of  counsel"  ;  had  "given  advice," 
in  a  cause  which  was  pending  before  him. 
It  would  be  bribery,  or  some  other  crime, 
which  might  expose  him  to  the  malevo- 
lence of  a  busy  prosecutor,  and  the  proba- 
ble forfeiture  not  only  of  his  office,  but  of 
his  privileges  as  a  citizen  of  the  Common- 
wealth. There  is  then,  no  other  alternative 
— here  also  the  miserable   sufferer   must  ba 


moans  of  giving  daily  bread  to  an   orphan 
group  who  look  to  her  for  protection  and  sus- 
tenance.   From  a  distant  part  of  the    county 
she  has  come;  and   would,  if  she  knew  the 
precise  manner  in  which  the  object  might  be 
attained,  very  gladly  administer  upon  these 
small  effects.     She  is,  however,  by  no  means 
versed  in  intricacies,  and  knows  no  forms  of 
the  probate  law.    Upon  the  advice  of  neigh, 
hours,   unskilled  almost   as  herself,  she  has 
done  no  more,  by  way  of  preparation  for  her 
visit  to  the  court,  than  merely  to  bring  before 
the  judge  the  two  neighbours  and   friends 
who  had  consented  to  become  responsible  as 
sureties   on  her  bond.     As  to  all  other  re- 
quirements   of  petition   for   administration, 
warrant   of  appraisement,    order   of  notice, 
and  such  like  formalities,  she  knows  not  even 
the  names  of  these   proceedings,  any   more 
than  though  they  were  stated  to  her  in  some 
foreign    language.     Still   she   is    not    only 
ready,  but  in  truth,  anxious,  to  tell  her   art- 
less story,  and  to  make  the  statement  of  her 
pretensions.     But  here  an    unexpected   ob- 
stacle stands  opposed  to  her  progress.     The 
judge    cannot   even    lend    an  ear    to    this 
recital  of  her  case.     It  is   inconsistent   with 
the  regular  catirse  of  business  in    his   court, 
to  proceed,  upon  tbfc  m»re  verbal  representa- 
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!  pellet!  either  to  incur  an  expense  which  her 
r  poverty  can  scarcely  endure,  or  return,  as 
I  she  came,  disconsolate,  and  perplexed  in  the 
I  extreme. 

Be  assured,  Sir,  that  the  cases  here  sup- 
posed are  very  far,  indeed,  from  being 
merely  ideal.  They  are  in  truth  the  repre: 
sentation,  and  but  a  very  faint,  and  imper- 
fect one  too,  of  scenes  in  real  life,  which 
would  not  fail  to  become  of  every  day's  oc- 
currence, at  the  probate  office,  should  it 
be  the  pleasure  of  this  Hon.  Court  to  sanc- 
tion, by  its  decision,  the  principles  which 
have  been  advanced  in  support  of  the  pres- 
ent prosecution. — Let  it,  once,  be  understood 
that  the  conduct  of  a  judge  of  probate  must 
be  made  in  every  respect,  conformable  with 
the  rigid  rules  which  would  now  be  prescrib- 
ed to  him,  by  the  Hon.  Managers  ;  that  he 
can  lawfully  do  no  act  for  the  accommoda- 
tion of  a  party  having  business  before  him, 
except  such  as  is  specially  provided  for,  by 
some  positive  law  of  the  Commonwealth,  or 
necessarily  required  of  him  in  the  regular 
performance  of  some  official  duty,  and  it  is 
easy  to  foresee  that  it  must  be  productive  of 
such  embarrassments  and  discomfiture  to 
parties,  as  would  be  found  in  experience  ab- 
solutely intolerable. — Such  regulations  at  the 
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probate  office  as  ilioso  licre  alluded  to,  how- 
ever they  may  havo  been  sanctioned  by  your 
decision,  would  not,  1  am  persuaded  be  long 
endured  by  the  community  ; — And  Sir,  I 
will  venture  to  predict,  that  alter  lite  func- 
tions of  this  lion.  Body  shall  have  ceased,  as 
a  Conn  of  Impeachment,  and  it  shall  have 
resumed  its  primitive  character  of  an  assem- 
bly of  legislators,  not  a  session  will  elapse 
before  you  will  have  occasion  to  listen,  in 
that  capacity,  to  much  stronger,  and  more 
forcible  appeals  for  the  abolition  of  the  new 
rule,  than  any  which  has  yet  been  made  to 
you  by  the  learned  Managers  in  favor  of  its 
adoption.  Tims  much  as  to  that  class  of 
cases  in  this  impeachment  wherein  the  Res- 
pondent is  accused  of  having  corruptly  al- 
lowed himself  to  be  retained  as  the  attorney 
and  adviser  of  parties  in  relation  to  business 
then  pending  in  his  court. 

There  is  now  remaining  one  other  topic 
of  complaint  against  him,  upon  which  I  beg 
leave  to  be'stow  a  few  remarks,  and  I 
shall  then  have  done  with  this  elaborate,  and, 
as  I  fear,  tedious  and  uninteresting  discus- 
sion. 

It  is,  we  find,   even    alleged    against    the 
Respondeat  as  a  crime,  rather  as  one  would 
think  for  the  purpose  of  exhibiting,   in   one 
full  array,  every  anecdote  in  the  last  sixteen 
years  of  his  life  bearing  the  semblance  of  an 
impropriety,  and    thereby    of  swelling    the 
nominal  amount  of  his  delinquencies,   than 
upon  the  expectation  which  any    intelligent, 
reasonable  man  could   have    entertained,  of 
obtaining  a  conviction,  in  a  solemn   trial    by 
impeachment,  upon  any  such  ground  ;    that 
he  did  presume,  on  divers  occasions,   in   his 
capacity  of  a  counsellor  at  law,  to   give  ad- 
vice and  other  professional  aid,  to  certain  ex- 
ecutors, administrators  and  guardians  in  re- 
lation  to  business,  in  some  measure,  con- 
nected   with    their    respective    agencies,  as 
such  ;  it  not  being  alleged  however,  in  eith- 
er  of  the  charges   of  this  description,  that 
the  business  in  question  was  then  pending,  or 
ever  likely  to  come  before  him  as  a   Judge, 
or  in  any  other  way  connected  with  any  of- 
ficial duty. — Such"  is    the    nature    of  this 
charge  ;  and  this  it  will  be  perceived,  on  ref- 
erence to  the  impeachment,  is  the  gravamen, 
of  five  distinct  articles,  and  notwithstanding 
ths  diversity  of  transactions  to    which   they, 
respectively,  have  reference,  it  is  very   clear 
that  all  these  articles  must  stand   or  fall  to- 
gether on  one  and  the  same  principle  ;  with 
respect  to  this  particular  branch  of  the  com- 
plaint, one  would  think  it  were   quite   suffi- 
cient for   all   our  purposes,    that  there  has 
been,  manifestly,  a  total  failure  on  the   part 
of  the  "learned  Managers,   to    show    us  the 
least  semblance  of  any  law,  upon  whose  au- 
thority, the  facts  and  circumstances,  as  they 
are  set  forth  in  either  of  these  articles  may, 
by  possibility,  be  construed  as  amounting  to 


a  crime.  Rveu  "  the  Lroad  principles  of 
the  common  law,  and  common  justice," 
which  were  so  much  relied  upon  in  another 
case  by  a  learned  Manager,  seem  not,  here, 
to  have  an  application  ;  for  it  will  not,  I  trust, 
be  pretended  that  it  ever  was  learned  from 
any  book,  case, 'or  authority,  that  before  any 
human  tribunal,  an  act  of  the  individual  may 
be  construed  and  punished  as  an  offence, 
which  is  not  only  not  prohibited,  but  by 
strong  implication  at  least  sanctioned  and 
even  encouraged  by  the  laws  of  that  society 
of  which  he  is  a  member. 

It  has  indeed  been  attempted  to  give  some 
little  color  of  support  to  this  article  of  accu- 
sation, by  bringing  to  bear  upon  it  the  pro- 
visions and  penalties  of  the  late  statute 
of  the  Commonwealth,  which  I  have  already 
had  occasion,  slightly,  to  advert  to,  prohibit- 
ing judges  of  probate  from  being  of  counsel 
for  parties  in  certain  cases,  and  under  cer- 
taih  circumstances  therein  particularly  stat- 
ed ;  but  I  will  venture  here  to  assert,  that, 
upon  the  argument  of  my  learned  colleague, 
it  was  shown  to  actual  demonstration,  that 
neither  the  letter  nor  the  spirit  of  that  law 
could  be  considered  as  having  the  slightest 
application  to  the  cases  in  question.  I  will 
then  r\<;\\  take  it  for  granted,  that  the  laws 
of  Massachusetts  are  entirely  silent  upon 
this  subject.  What  then,  Sir,  permit  me  to 
inquire,  is  the  state  of  the  case,  and  the 
question  which  is  presented  to  you  ?  To  me 
it  seems  to  be  simply  this;  whether,  in  the 
absenceofall  legal  prohibition  and  restraint, 
there  is,  nevertheless,  perceived  in  the  con- 
duct of  this  Respondent,  in  the  course  of  the 
several  transactions  here  alluded  to,  such 
unquestionable  indications  of  moral  turpi- 
tude, of  such  a  deep,  and  shameless  depravi- 
ty of  disposition  as  to  present  a  case  of  so 
gross  a  character  as  would  justify  the  whole 
community  in  rising  up  with  one  accord  in 
judgment  against  him;  and  with  or  without 
the  forms  of  law,  in  hurling  him  from  of- 
fice. 

And  what  after  all,  from  ths  facts  which 
are  proved  in  these  cases,  appears  to  be  the 
sum  and  substance  of  his  offending  ?  Tru- 
ly, Sir,  it  is  no  more  nor  less  than  this,  that 
being  judge  of  probate  the  Respondent  did 
also  continue  to  be,  as  he  was  long  before 
the  appointment  was  conferred  upon  him,  a 
practising  attorney  and  counsellor  at  law,  in 
the  county  of  Middlesex  ;— for  I  hold  it  to 
be  indisputable,  that  if  the  affording  of  pro- 
fessional advice  and  assistance  to  adminis- 
trators and  others,  under  the  circumstances 
which  are  stated  in  the  impeachment,  is  to 
be  regarded  as  a  crime,  so  likewise,  and  in 
the  same  degree,  would  it  be  an  offence  to 
render  similar 'services  toany  other  denom- 
ination of  clients. 

If,  then,  it  be  a  fault  in  a  Judge  of  Pro- 
bate, or  of  any  other  of  our  inferior  tribuiv 


TRIAL  OF  JUDGE  PRESCOTT. 


155 


tion.     How  then  shall  it  be  said,  that 
the  government 


•Is,  that  he  continues  also  to  be  a  practiser 
of  the  law,  I  must  beg  leave  to  say,  that  it  is 
most  surely  ihe  fault,  not  of  the  individual, 
but  of  the  laws  and  institutions  of  the  very 
government,  from  which  he  has  received  li is 
appointment.  In  support  of  this  suggestion, 
it  will  I  trust  be  quite  sufficient  for  me  to  re- 
mind this  Hon.  Court,  that  very  nearly  the 
one  half  of  all  the  individuals,  .who  at  this 
moment  are  incumbents  of  this  same  office 
of  Judge  of  Probate,  are  also  attornies  and 
counsellors,  and  engaged  in  the  full  practice 
of  the  law.  It  is  not  less  true  that  such  was 
well  known  to  be  their  condition,  at  the 
time  of  their  appointment,  and  that  all  the 
honors  and  emoluments  ol  the  office,  which 
was  about  to  be  conferred  upon  them,  would 
hardly  have  been  sufficient  to  induce  a  form- 
al abandonment  of  all  their  former  occlipa- 

even 
f  the  Commonwealth  has 
not,  itself,  by  such  a  course  of  procedure, 
given  its  direct  sanction  to  those  very  prac- 
tices which  are  made,  on  this  occasion,  the 
subject  of  so  grievous  a  complaint.  Here, 
Sir,  I  must  beg  leave  to  enter  my  protest  a- 
gainsf  all  those  nice  and  hairbreadth  distinct- 
ions, by  which  it  is  attempted,  in  behalf  of 
the  prosecution,  to  discriminate  between 
those  particular  cases,  and  clients,  for  which 
and  for  whom  the  judge  may  be  permitted 
to  perform  his  ordinary  functions  of  a  coun- 
sellor, and  those;  which  it  is  his  duty  to  avoid, 
under  the  pains  and  penalties  of  impeach- 
ment. There  is  indeed  a  genuine  legitimate 
distinction  of  cases,  wherein  he  may  or  may 
not,  with  impunity,  be  retained  or  give  ad- 
vice as  counsel,  as  has  heretofore  been  stat- 
ed ;  and  that  distinction  is  simply  this,  no 
more,  that  he  cannot  lawfully  be  of  counsel 
as  to  "  any  matter  which  is  pending  or  like- 
ly to  come  before  him  for  adjudication."  In 
ether  words,  he  must  not  voluntarily  engage 
in  any  business  which  may  tend  to  "  influ- 
ence his  behaviour  in  office,"  or  lead  him  to 
the  prejudgment  of  any  case. 

I  will  venture  to  say,  that  all  other  discri- 
mination in  these  cases  is  wholly  unfounded 
in  any  legal  principle,  and  altogether  un- 
meaning and  preposterous. 

But.  Sir,  after  all  that  has  been  said,  I 
will  here  have  the  candor  to  confess,  that 
although  most  assuredly  there  now  is  not, 
yet  it  is  not  less  certain  there  ought  to  be, 
some  law  of  the  Commonwealth  prohibiting 
the  Judges  of  Probate,  and  every  other  ju- 
dicial officer,  of  whatever  grade  or  station, 
from  being  engaged  also  in  the  common  and 
ordinary  duties  of  a  practising  attorney  or 
counsellor  at  law.  The  whole  science  of  the 
law  is  in  truth  but  one  connected  system ; 
and  it  is,  therefore,  but  reasonable  to  suppose 
that  any  individual  in  the  community,  how- 
ever distinguised  for  his  intelligence  or  in- 
tegrity, being  at  the  same  time  a  judicial  of- 


fficer,  and  engaged  also  in  full  practice  as  a 
counsellor,  must  necessarily  be  in  danger, 
while  under  the  influence  of  his  retainers, 
of  imbibing  prejudice  and  prepossessions  in 
favor  of  the  particular  cases  that  he  may 
happen  to  have  espoused  in  the  course  of  his 
professional  business,  which  he  would  not 
find  it  easy  entirely  to  dismiss  from  his  mind, 
as  it  would  certainly  be  his  duty  to  do.  when 
called  to  sit  in  judgment  upon  similar  cases, 
in  the  course  of  his  public  duties. 

This  consideration  is  too  obvious  to  have 
been  overlooked  by  die  Legislature  of  this 
Commonwealth  ;  and  it  cannot  therefore  be 
doubted,  that  it  is  to  the  influence  of  those 
rigid    principles  of  economy,  which    lie   at 
the  foundation  of  all  our  civil  institutions, 
and  have   been   most  especially  regarded  in 
measuring  out  the  wages  of  all  our  public 
functionaries,  that   the   manifold  defects  in 
our  system,    not   only    with    regard   to  our 
Judges  of  Probate,  but  all  our  other  judicial 
officers,  is  principally,  if  not  entirely,  to  be 
attributed.      The   executive   department  of 
our  government,  in  whom  is  invested  the  dis- 
j  cretionary  power  of  making  all  appointments 
|  to  office,  has,  without  doubt,  in  the  exercise 
j  of  this  power,  from  time  to  time,  been  influ- 
j  enccd  also  by  similar  considerations.    It  was 
with  this  department  unquestionably  a  mat- 
;  ter  rather  of  necessity  than  of  choice,  that 
J  so  large  a  proportion  as  that  which  has  al- 
|  ready   been   stated  of  our  Probate  Judges 
have  been  selected   from    among  the   most 
busy    practising   lawyers  in   our   Common- 
wealth. 

The  truth  is,  that  none  but  a  lawyer,  and 
a  very  sound  one  too,  can  be  deemed  fit  for 
such  an  office,  and  yet,  not  less  true  is  it,  that 
none  but  some  tyro,  some  mere  scavenger 
of  thg  profession  would  consent  to  accept  it, 
without  being  permitted  to  go  on  at  tire  same 
time,  with  his  ordinary  professional  pursuits. 
It  is  at  best,  as  we  all  know,  an  office  of  more 
labor  and  drudgery,  than  of  honor  or  profit ; 
and  though  it  might  be  acceptable  to  some 
as  a  mere  succedaneum  to  other,  and  more 
profitable  employment,  I  will  venture  to  say 
that  there  is  not  a  respectable  member  of  the 
bar,  unless  it  were  for  the  mere  gratification 
of  devoting  his  time  and  labor  to  the  public 
service,  who  would  be  inclined  to  enter  upon 
the  duties  of  such  a  station,  as  being  his  only 
legitimate  occupation.  It  is  owing  then,  I 
repeat,  to  a  most  manifest  imperfection  of 
the  system,  and  not  lo  any  thing  questionable 
in  the  character  or  disposition  of  the  indivi- 
dual, that  allour  Judges  of  Probate,  who  are 
aiso  practising  lawyers,  and  the  Respondent 
among  the  number,  have  sometimes  presum- 
ed to  mingle  their  official  and  professional 
employments  together  in  any  manner  that 
might  be  deemed  consistent  with  the  exist- 
ing laws  of  the  Commonwealth. 

I  am  aware,  Sir,  that  all  this  in  very  many 
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points  of  view,  in  which  tbe  subject  might  be 
contemplated,  is  in  u  high  degree  objection- 
able ;  but  it  remains  fur  the  legislative  de- 
partment, and  not  for  this  court  of  impeach- 
ment, to  apply  the  remedy. 

Instead  of  leaving  so  useful  and  important 
a  public  officer  as  ihc  Judge  of  Probate  to. 
wring  his  pittance  from  the  petty  items  of 
votir  fee  bill,  which  is  scarcely  sufficient  to 
afford,  for  all  his  public  services,  the  com- 
mon wages  of  a  drayman,  let  him  at  once  be 
provided  for  by  a  fair  and  honorable  salary 
— let  his  compensation  be,  in  some  measure, 
proportionate  to  his  usefulness,  and  to  the 
dignity  of  his  station  as  a  public  servant ;  and 
be  assured,  we  shall  he.u  no  more  of  any 
of  those  practices,  which,  however  innocent 
and  inoffensive,  in  every  legal  point  of  view, 
are  nevertheless  the  principal  subject  of  the 
present  complaint. 

Here,  Mr.  President,  I  am  happy  in  hav- 
ing an  opportunity  of  expressing  my  most 
cordial  acquiescence  in  every  sentiment 
which  has  been  advanced  by  the  lion.  Man- 
agers, as  to  the  importance  of  preserving,  at 
all  events,  and  under  the  heaviest  sanctions 
of  the  law,  an  unsullied  purity  m  all  our  ju- 
dicial tribunals.— It  is  tins,  after  all,  which, 
more  than  any  thing  and  every  thing  besides, 
is  essential  to  the  promotion  of  all  the  great 
purposes  which  are  contemplated  in  the  tor- 
mation  of  everv  legitimate  government. — 
So  far,  then,  as'relates  to  every  thing  which 
is  connected  with  the  performance  of  any 
official  duty,  I  would  therefore,  if  it  were 
possible,  that  the  mind  Of  the  civil  magis- 
trate, should  be  kept,  on  all  occasions,  tree 
as  the  very  air  he  breathes,  pave  as  the  light 
of  heaven  ;  I  would  indeed,  if  it  were  possi- 
ble, that  our  judgment  seats  might  be  ele- 
vated to  an  height,  infinitely  beyond  the 
reach  of  any  thing  which  is  sordid  and  sel- 
fish here  below,  so  that  the  dispensing  of 
justice  and  judgment  upon  the  earth  might' 
even  bear  some  faint  similitude  to  what  it  is 
at  the  great  fountain  of  eternal  justice,  in 
the  regions  above,  where  all  is  immutable 
perfection,  and  nothing  that  is  defiled  can 
be  permitted  to  enter. 

Such  perfectibility  does  not,  however,  fall 
10  the  lot  of  humanity.  Our  civil  institu- 
tions, are,  after  all,  but  the  mere  invention  ol 
man,  and  must  of  course,  partake  of  that 
frailty  and  imbecility,  which  are  incident  to 
the  very  nature  of  their  author.  We  have 
nevertheless,  the  consolation  of  knowing, 
that  although,  in  relation  to  the  judicial,  or 
any  other  department  of  our  government,  it 
may  not  be  hoped  to  attain  to  any  thing 
like  perfection  in  the  system,  yet,  that  there 
is  much  wiihin  our  power,  to  be  performed 
in  the  way  of  melioration. 

It  is  not,  then,  for  this  Hon.  Court,  by  the 
infliction  of  its  penalties,  but  it  remains  with 
the  legislative  power,  by  the  correction   of  a 


bad  system,  to  attempt  a  ladical  cure  of  the 
mischiefs  which  are  complained  of.  If  it 
be  the  duty  of  the  magistrate  to  be  faithful, 
and  honest,  and  impartial,  in  the  discharge 
of  his  public  functions,  it  is  not  less  the  du- 
ty of  tiie  government,  whose  servant  he  is, 
to  place  him  in  a  condition,  where  he  may 
be  exempt  from  the  operation  of  those  caus- 
es, at  least,  which  are  most  likely  to  pro- 
duce in  him,  a  contrary  course  of  behaviour. 
To  this  end,  I  will  take  the  liberty  to  say 
that  nothing  more  is  necessary  than  to  give 
to  the  judicial  officer,  not  only  as  to  the  ten- 
ure of  his  office,  but  as  to  every  thing  which 
is  required  of  him  in  the  exercise  of  its  du- 
ties, an  independence  which  is  suitable  to 
his  dignity  and  his  services.  As  to  one  par- 
ticular branch  of  the  judicial  department, 
namely,  the  supreme  court  of  the  State,  we 
find  t lie  principle  here  slated  is  expressly  re- 
cognized by  the  constitution  as  being  so  fun- 
damental, so  founded  "  in  good  policy,""  so 
essential  to  the  security  of  the  rights  of  the 
people,"  that  the  framers of  thai  instrument, 
were  unwilling  to  leave  its  adoption  or  re- 
jection to  the  mere  discretion,  to  any  of  the 
uncertainties  of  a  fluctuating  legislation. 
Accordingly,  Sir,  it  will  be  found,  on  recur- 
ring to  an  article  in  our  bill  of  rights,  that  in 
respect  to  that  branch  of  the  judiciary  which 
has  been  alluded  to,  the  principle  of  "  an 
honorable  salary,"  as  well  as  a  substantial 
tenure,  as  being  necessary  appurtenances 
to  the  office  of  the  judge,  is  expressly  laid 
down,  as  having  the  force  of  an  axiom"  in 
our  political  economy. 

Such  then  we  find  to  have  leen  consider- 
ed, at  the  adoption  of  the  constitution,  an  un- 
questionable principle,  as  well  of  policy,  as  of 
justice,  in  relation  to  one  set  of  our  judicial 
officers  ;  and  I  confess  I  know  not  upon 
what  reasonable  ground  it  could  be  pretended 
that  it  is  not  equally  applicable  to  the  condi- 
tion of  the  Judges  of  our  Common  Pleas, 
the  Judges  of  Probate,  and  all  other  civil 
officers,  whether  judicial  or  executive,  whose 
duties  are  of  such  a  nature,  as  that  the  whole 
of  their  time  and  their  undivided  attention, 
might  very  usefully  be  ^employed  in  the 
public  service. 

It  i,s,  at  any  rate,  most  certain,  that  until 
some  liberal  arrangement  of  this  kind  shall 
be  adopted  ;  until  the  judge  of  probate  and 
other  civil  officers  shall,  in  this  way,  be  re- 
lieved from  the  necessity  of  resorting  to  va- 
rious other  employments,  in  order  to  eke 
out  their  scanty  allowance  of  fees,  and  thus 
to  increase  the  means  of  a  comfortable  sub- 
sistence, it  can  afford  no  reasonable  ground 
of  complaint,  that  in  eveiy  instance,  when 
about  to  engage  in  any  business  of  their 
own,  they  have  not  deemed  it  necessary  to 
stop  short  in  the  pursuit  ;  and  to  calculate 
all  the  remote  chances  ;  id  contingencies, 
which  may  possibly  bring  ip   something  in 
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the  course  of  their  operations,  which  might 
be  considered  as  interfering  with  an  impar- 
tial and  correct  discharge  of  some  public 
duty. 

I  beg,  Mr.  President,  that  it  may  not  be 
inferred  from  any  of  these  remarks,  that,  ex- 
cept in  so  far  as  the  changes  in  the  condition 
and  circumstances  of  the  Commonwealth 
may  reasonably  be  supposed  to  have  render- 
ed it  necessary  or  expedient,  I  am,  by  any 
means,  in  favor  of  breaking  in  upon  that 
judicious  system  of  economy,  which  was 
established  by  our  ancestors,  and  whose  sal- 
utary influence  has  so  much  assisted  in  the 
growth  and  prosperity  of  the  country.  More 
especially  I  beseech,  that  I  may  not  be  un- 
derstood as  staudiuii  here  the  advocate  of 
any  such  change  in  the  judicial,  or  any  oth- 
er part  of  our  system,  as  would  bring  it  to 
the  similitude  of  that  which  we  see  in  more 
ancient  governments,  where  the  honour  and 
convenience  of  the  individual,  rather  than 
the  usefulness  or  public  services  of  the  func- 
tionary, seem  to  be  the  rule  by  which  the 
amount  of  his  official  emoluments  are  reg- 
ulated. 

No,  Sir,  we  have  not  here  now,  and  I 
trust  in  God  there  will  not,  speedily,  be  in- 
troduced among  us,  any  such  noble  and  ex- 
alted personages  as  peers  of  the  realm,  with 
their  princely  revenues,  to  assist  us  at  the 
trial  of  impeachments  ;  nor  have  we  arch- 
bishops of  provinces,  nor  bishops,  nor  a  tribe 
of  commissaries,  to  praside  over  the  con- 
cerns of  our  ecclesiastical  courts,  and  who 
are  permitted  to  carve  their  emoluments, 
ad  libitum  from  the  millions  which  are  an- 
nually committed  to  their  disposal. 

Of  our  courts  of  common  law  more  es- 
pecially it  may  be  said,  that  there  is  surely 
nothing  there,  which  looks  like  unnecessary 
indulgence  to  the  officer.  The  judge  of  that 
»x>urt,  most  certainly,  is  not  one  who  is  per- 
mitted to  loll  at  his  ease  upon  the  woolsack, 
or  is  rewarded  by  the  annual  stipend  of 
thousands  upon  thousands,  beyond  the  val- 
ue of  all  the  services,  which  either  he,  or 
any  one  else  in  his  station,  would  be  able  to 
render  to  the  public.  Very  different  indeed 
from  all  this  is  now,  and  I  trust  will  long  con- 
tinue to  be,  the  judicial  system  of  this  Com- 
monwealth. 

Of  our  judges,  and  indeed  of  every  class 
of  our  public  functionaries,  it  may  justly  be 
said,  that  the  little  which  they  receive  from 
the  public,  is  sufficiently  accounted  lor,  to 
say  the  least,  by  their  unremitted  devotion 
to  its  service.  So  true  is  this,  that  I  will 
venture  to  affirm,  that,  with  the  exception  of 
that  one  branch  of  the  judicial  department 
which  has  been  alluded  to,  there  is  not  a  sin- 
gle office  within  the  gift  of  the  Common- 
wealth, which,  on  the  score  of  mere  emolu- 
ment, any  tradesman  in  the  State  would  be 
willing  to  accept. 

20 


I  am  however  aware,  Mr.  President,  that 
all  this  is  rather  matter  of  argument  to  be 
urged  before  a  legislative  body,  in  faver  of 
the  reformation  of  a  system,  than  circum- 
stance in  justification  or  excuse,  of  a  pub- 
lic officer  »  ho  is  accused  of  crimes,  before 
a  court  of  judicature.  In  the  view  which  I 
have  last  mentioned,  I  pray  you  to  be  as- 
sured, Sir,  that  none  of  the  observations, 
here  alluded  to,  have  been  ottered  for  the 
consideration  of  this  Hon.  Court. 

In  the  way  of  mere  apology,  or  excuse,  the 
counsel  for  the  Respondent  have  nothing  to 
suggest  in  his  behalf.  He  has,  as  we  verily 
believe,  been  guilty  of  no  crimes,  and  for 
none,  therefore,  does  he  feel  himself  bound 
to  make  atonement.  Meagre  as  has  ever 
been  the  reward  of  his  public  services,  he 
has,  nevertheless,  the  satisfaction  to  believe 
that  he  has  fulfilled  every  duty  which  could 
lawfully  be  required  of  him.  As  to  any  act, 
through  the  whole  course  of  his  official  ca- 
reer, he  is,  therefore,  without  fear,  became 
he  is  conscious  of  being  also  entirely  with- 
out reproach. 

Mr.  President,  I  will  detain  you  no  longer, 
and,  I  am,  indeed,  deeply  conscious  of  hav- 
ing already  detained  you  much  too  long,  in 
the  discussion  of  the  cause  now  on  trial. 
For  the  patient  attention  with  which  I  have 
been  indulged  through  the  whole  course  of 
my  remarks,  I  would  beg  leave  to  express  to 
vou,  Sir,  and  to  every  member  of  this  Hon. 
Court,  my  most  humble  and  grateful  ac- 
knowledgments ;  and  here  Sir,  I  should  cer- 
tainly take  occasion,  also,  to  make  many 
apologies  for  having  perhaps  presumed  to 
take  to  myself  so  large  a  portion  of  valua- 
ble time  in  this  debate,  were  it  not  that  there 
are  circumstances  in  the  case  which  assure 
me  that  this  cannot  be  necessary. 

There  are,  I  perceive,  many  distinguish- 
ed members  of  this  Hon.  Body,  who,  like 
myself,  have  been  long,  and  extensively  en- 
gaged in  professional  pursuits.  To~those 
more  especially,  and  to  their  recollection  of 
what  may  have  been  their  own  feelings  on 
occasions  like  the  present,  I  appeal  for  my 
justification  as  to  every  thing  which  may 
have  had  the  appearance  of  unreasonable 
prolixity  in  the  course  of  my  argument. 
Their  own  experience  must  have  suggested 
to  them,  much  more  forcibly  than  I  could 
now  describe,  what  indigencies  are  due  to 
that  anxious  concern,  that  feverish  solici- 
tude which  is  sometimes  felt  by  the  advocate 
for  the  safety  of  his  client,  and  is  apt  to  mag- 
nify the  very  mites  and  atoms  of  his  sub- 
ject into  circumstances  of  moment,  which 
seemed  to  demand  his  serious  attention. 

And  truly,  Sir,  if  the  solicitude  which  is 
felt  by  Counsel  for  the  Respondent  upon 
this  occasion  may  be  supposed  to  have  been, 
in  anv  degree,  proportionate  to  the  magni- 
tude of  tht  trust  wfcfich  is  confided  to  them, 
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and  to  (he  (freight  of  responsibility  which 
tliey  have  assumed,  it  is  impossible,  that  any 
degree  of  labor  and  exertion  and  earnest- 
ness in  their  attempts  to  fulfil  to  the  utmost 
this  trust  can  be  deemed  to  have  been  inor- 
dinate. 

In  every  point  of  view,  in  which  it  is  pos- 
sible to  contemplate  the  cause  now  before  j 
you,  it  must  be  regarded  as  a  cause  of  very 
great,  I  might  almost  say  of  infinite  impor- 
tance ;  not  less  as  it  concerns  the  individual 
who  is  on  his  trial,  than  as  it  may  affect  in 
its  consequences,  the  character  and  welfare 
of  the  Commonwealth. 

As  regards  the  Respondent  individually, 
it  need  not  he  said,  for  it  must  be  obvious  to 
this  Hon.  Court,  that  every  thing  belonging 
to  him,  winch  can  be  of  any  value  in  the 
estimation  of  a  man  of  honor  and  sensibili- 
ty, is  most  directly  involved  in  the  issue  of 
this  inquiry. 

It  is  not  then,  be  assured  Sir,  the  value  of 
the  petty  office  of  which  he  happens  to  have 
been  the  incumbent,  nor  any  tiling  which 
belongs  to  it,  about  which  his  mind  or  his 
feelings  are  engaged  upon  the  present  occa- 
sion. 

As  to  this,  nnd  all  the  little  honors  and 
emoluments  which  may  have  been  derived, 
from  its  possession,  he  now  feels,  and  what- 
ever may  be  the  result  of  the  present  prose- 
cution i.e  will  still  continue  to  maintain,  (lie 
proud  conviction,  of  having  rendered  to  the 
public, by  hislaborand  his  services,  an  am- 
ple equivalent  for  every  distinction  which 
they  were  pleased  to  confer  upon  him. 

The  orfice  then,  I  repeat,  is  the  very  last, 
and  least,  of  the  subjects  which  now  occupy 
his  attention.  But  Sir,  the  civil  privileges 
of  the  Respondent  are  also  involved,  direct 


In  a  government  like  this,  whose  proud 
motto  is  liberty  and  equal  rights  ;  whcre-lhe 
citizen  is  habituated,  from  his  very  infancy,  to 
boast,  that  whatever  may  be  the  accidental 
diversities  of  his  condition  in  other  respects, 
he  may,  nevertheless,  claim  as  a  birthright, 
to  stand  upon  an  exact  fooling  of  equality 
with  his  very  governor,  as  a  citizen  of  the 
Commonwealth — in  a  government  like  this 
Sir,  the  loss  of  any  one  civil  privilege, 
whereby  the  individual  is  reduced,  by  a 
single  hair's  breadth,  below  the  common 
level  of  his  fellows,  must,  necessarily, 
be  regarded,  by  any  man  of  honor  and 
sensibility,  as  being  precisely  equivalent  to 
the  loss  of  all.  In  the  view  of  such 
a  man,  to  be  an  American  citizen,  is  to  be 
so,  completely,  and  toall  intents  and  pur- 
poses ;  '•  Whole  as  the  marble,  founded  as 
the  rock,  as  broad,  and  general  as  the  casing 
air." 

May  it  not  then  well  be  said  of  th.s  Re- 
spondent, that  his  civil  existence  is  involved 
in  the  decision  which  may  be  pronounced  in 
this  cause  ? 

But  even  this  is  not  all.  It  is  not  the  loss 
of  office,  nor  of  civil  rights,  nor  of  all  the 
honors  that  once  belonged  to  the  magistrate, 
which  may  be  the  only  consequence  of  a 
condemnation. 

Beyond,  and  much  above  all  these 
considerations,  great  and  weighty  as  they 
are,  the  Respondent  has  also  a  personal 
reputation,  which,  he  humbly  hopes  may  be 
deemed,  by  this  Hon.  Court,  as  being  of 
some  value,  in  estimating  the  amount  of 
what  ho  has  at  stake  upon  the  occasion. 
Reputation,  Sir,  "the  immortal  part  of  him- 
self without  which  all  that  remains  is  bes- 
tial ;" — this  too  is  now  committed  to  your  dis- 


]y,  in  the  issue.     One  of  the  questions  up-    I  posal.  and  may  be  saved  or  blasted  by  your 

on  which  you  are  called  to  decide,  is  nootli-    j  decision. 

er  than  this,  whether  he  may  continue  as  he         You  may  not,  indeed,  by   your   sentence, 


is,  a  citizen  of  the  Commonwealth;  or  by 
reason  of  some  -crime  shall  be  thrust  out 
from  the  community  as  being  no  longer  wor- 
thy of  such  distinction.  I  know,  indeed, 
that  it  is  not  within  the  power  of  this  Hah. 
Court,  whatever  may  be  its  opinion  as  to 
the  deserts  of  this  Respondent,  to  treat  him 
as  a  mere  outlaw,  or  to  inflict  upon  him  the 
penalty  of  total  disfranchisement.  It  is,  I 
know,  but  of  one  only  of  those  privileges, 
now  belonging  to  him  as  a  citizen,  of  which 
he  may  lawfully  be  dispossessed  by  your  de- 
cree. But  I  would  nevertheless  submit  to 
any  honorable  member  of  this  Court,  and  to 
every  one  who  is  alive  to  any  elevated  and 
honorable  sentiment,  to  consider  how  much 
there  is  left  to  the  individual,  as  a  member 
of  this  body  politic,  after  having  been,  ig- 
nominiously,  shorn  of  a  single  immunity 
which  is  common  to  his  fellow  citizens,  and 
which  he  has,  once,  been  accustomed  to  en- 
joy- 


condemn  the  culpiit  to  die  ;  you  condemn 
him  to  live;  to  live,  a  standing  monument 
of  shame  and  degradation  ;  a  fixed  mark  to 
be  pointed  at  by  the  slow,  and  moving  finger 
of  scorn.  Sir,  were  the  case  my  own,  I  do 
not  hesitate  to  declare,  (hat  rather  than  be 
subjected  to  consequences  like  these,  rather 
than  struggle  through  the  little  remainder 
of  life,  bearing  always,  in  my  bosom,  the 
spirit  thus  wounded  and  oppressed,  I 
should  hail  with  delight,  all  the_  sufferings 
that  could  await  me  at  the  scaffold  or  the 
gibbet. 

But,  Sir,  I  will  not  dwell   upon   the   con- 
templation of  consequences  which  might  re 
suit  from  an  event,   whose  occurrence,   as  I 
humbly  trust,  is  quite  too   improbable  to   be 
|  the  subject,   even  of  a   surmise:  We   have 
!  the  consolation  to  know   that  the   cause  of 
our  client   is  in  the  custody  of  intelligent, 
high-minded,  and  honorable  men,  and  that  it 
i  is  next  to  impossible,  that  he  should  suffer, 
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in  any  manner,  injustice  at  their  hands. 
Conscious  that  he  has  in  nothing  offended, 
he  Joes  not  supplicate  for  compassion  ;  he 
well  knows  that  the  stubborn  integrity  of 
this  high  tribunal  is  not  to  be  moved  from 
its  purpose  by  any  such  appeal.  He  asks, 
indie  J,  for  nothing  betier  than  stern  justice, 
and  the  protection  of  the  law. 

Upon  the  law  and  the  facts  of  his  case,  it 
is  his  confident  belief,  and  such  most  assur- 
edly is  the  entire  conviction  of  every  mem- 
ber of  his  counsel,  that  the  defence  upon 
which  he  stands  is  absolutely  impregnable. 
He  appears  before  you,  as  he  trusts,  not  onlv 
innocent  of  the  crimes  which  are  imputed 
to  him,  but  with  a  character  free  from  re- 
proach of  any  kind.  Under  such  circum- 
stances he  hopes  it  may  not  be  deemed  pre- 
sumptuous to  say,  that  he  expects,  on  this 
occasion,  something  more  than  a  mere  es- 
cape from  condemnation.  He  expects,  in- 
deed, not  a  bare  acquittal,  but  a  prompt  and 
honorable  one  ;  an  acquittal,  which  shall  be 
attended  with  no  circumstance  affording 
grounds,  hereafter,  for  the  intimation,"  quam 
prope  crimen  sine  crimiae .'"  but  that  lie 
may  be  permitted  to  go  from  the  presence 
of  tiiisHon.  Court,  taking  with  him  a  char- 
acter, which  has  even  been  made  better  and 
brighter  by  the  severity  of  that  criticism 
which  has  been  exercised  upon  it. 

Mr.  President,  as  to  every  thing  belong- 
ing to  this  cause,  in  which  my  client  has  any 
«tlier  concern  than  such  as  is  common  to 
every  other  citizen  in  the  community,  I  have 
now  done  with  my  remarks. 

In  conclusion  I  would,  however,  humbly 
he;;  leave  once  more  to  remind  this  Hon. 
Coart,  that  much  more  than  all  that  which 
is  valuable  and  dear  to  a  single  individual, 
is  dependent  upon  its  decision  in  this  cause. 
Not  the  reputation  and  welfara  of  the  Res- 
pondent merely,  but  the  safety  and  honor  of 
the  Commonwealth,  are,  in  my  humble-ap- 
prehension, seriously  and  most  deeply  con- 
cerned in  the  result  of  your  deliberations. 

The  case  is  manifestly  a  leading  one,  and 
von  are  now  about  to  settle  for  the  first  time 
principles,  and  to  lay  down  a  precedent, 
which  are  to  become  Hie  rule  and  the  guide, 
not  of  this  generation  only,  but  of  all  poster- 
ity, in  relation  to  a  great  and  momentous 
subject. 

It  is,  in  fact,  to  be  determined  by  the  de- 
cision of  this  day,  whether  the  tremendous 
power  of  impeachment  shall,  hereafter,  Lie 
confined  to  the  salutary  purposes  to  which 
it  was  destined  by  the  constitution  ;  or 
whether  in  this  country,  as  it  once  was  in 
another,  it  shall  be  let  loose  from  all  re- 
straints ;  and  thus  delivered  over  to  the 
hands  of  faction  and  intolerance,  to  be 
wielded  at  their  pleasure  as  an  engine  of  in- 
justice and  oppression. 
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It  is  moreover  to  be  recollected  that  a  pro- 
ceeding in  a  high  court  of  impeachment,  as 
relates  to  its  immediate  consequences,  in  a 
public  point  of  view,  bears  but  little  resem- 
blance to  an  ordinary  proceeding  before  a 
tribunal  &f  inferior  jurisdiction.  A  court  of 
the  latter  description  maybe  considered  as  a 
kind  of  domestic  forum,  whose  proceedings, 
however  unjust  or  oppressive,  bring  down 
the  complaint  and  the  ignominy,  not  upon 
the  whole  community,  but  upon  the  heads 
of  those  only,  who  are  the  immediate  per- 
petrators of  the  mischief  Not  so  is  it,  in  any 
country,  with  the  transactions  of  a  high 
court  of  impeachment.  This  court  is  to  be 
regarded  as  partaking,  in  some  degree,  of  a 
political,  as  well  as  of  a  judicial  character. 
It  is  situated  upon  an  eminence  ;  and  the 
eyes  of  the  whole  world  are  directed  to- 
wards it.  It  may  be  said,  indeed,  that  the 
acts  of  such  a  court  not  only  stamp  the 
character  of  the  tribunal  itself,  but  of  the  na- 
tion also  in  whose  service  it  is  employed. 

Let  it  then  be  generally  understood,  that 
in  this  enlightened  age,  and  more  especial- 
ly in  this  most  enlightened  community, 
boasting  as  it  does  ©f  the  excellence  of  all 
its  institutions,  but  more  particularly  of  its 
purity  and  wisdom  in  the  administration  of 
public  justice  ;  let  the  disastrous  event  here 
occur,  that  in  a  high  court  of  impeachment, 
a  respectable  magistrate  of  the  Common- 
wealth has  been  arbitrarily  condemned  and 
disgraced  ;  and  I  will  venture  to  pronounce, 
(in  the  words  of  a  distinguished  soldier  and 
scholar  upon  another  and  not  very  dissimilar 
occasion)  li  that  it  would  be  a  foul  indelible 
blot  upon  the  first  fair  pages  of  the  Massa- 
chusetts' history  ;  nor  would  any  series  of 
rectitude  in  government,  purity  in  manners, 
inflexible  faith,  nor  the  whole  catalogue  of 
human  virtues,  be  sufficient  to  redeem  her 
character  in  the  estimation  of  the  world." 

Mr.  Blake  closed  his  argument  at  a  quar- 
ter before  one  o'clock,  and  was  succeeded 
immediately  by  Mr.  WEBSTER,  who  spoke 
as  follows  : — 

Mr.  President,  I  agree  with  the  Hon. Man- 
agers, in  the  importance  which  they  have  at- 
tributed to  this  proceeding.  They  have,  I 
think,  not  at  all  overrated  that  importance, 
nor  ascribed  to  the  occasion,  a  solemnity 
which  does  not  belong  to  it.  Perhaps,  how- 
ever, I  differ  from  them,  in  regard  to  the 
causes  which  give  interest  and  importance 
to  this  trial,  and  to  the  parties  likely  to  be 
most  lastingly  and  deeply  affected  by  its 
progress  and  result.  The  Respondent  has 
as  deep  a  stake,  no  doubt,  in  this  trial,  as  he 
can  well  have  in  any  thing  which  does  not 
affect  life.  Regard  for  reputation,  love  of 
honorable  character,  affection  for  those  who 
must  suffer  with  him,  if  he  suffers,  and  who 
will  feel  your  sentence  of  conviction,  if  you 
should  pronounce  one,   fall  on    their  own 
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heads,  as  it  fall?;  on  his,  cannot  but  excite,  in 
his  breast,  an  anxiety,  which  nothing  could 
■well  increase,  and  nothing  hot  a  conscious- 
ness of*  upright  intention  could  enable  him 
to  endure.  Yet,  Sir,  a  few  years  will  carry 
him  far  beyond  the  reach  of  the  consequen- 
ces of  this  trial.  Those  same  years  will 
bear  away,  also,  in  their  rapid  flight,  those 
who  prosecute  and  those  who  judge  him.  But 
the  community  remains.  The  commonwealth, 
we  trust,  will  be  perpetual.  She,  is  yet  in  her 
youth,  as  a  free  and  independent  Slate,  and. 
by  analogy  to  the  life  of  individuals,  may  be 
s  lid  to  be  in  that  period  of  her  existence, 
when  principles  of  action  are  adopted,  and 
character  is  formed.  The  Hon.  Respondent 
will  not  be  the  principal  sufferer,  if  he  should 
here  fall  a  victim  to  charges  of  undefined 
and  unocfinable  offences,  to  loose  notions  of' 
constitutional  law,  or  novel  rules  of  evidence. 
By  the  necessary  retribution  of  things,  the 
evil  of  such  a  course  would  fall  most  heavi- 
ly on  the  State  which  should  pursue  it,  by 
shaking  its  character  for  justice,  and  'impair- 
ing its  principles  of  constitutional  liberty. — 
This,  Sir,  is  the  first  interesting  and  impor- 
tant impeachment  which  has  arisen  under 
the  constitution  of  the  Commonwealth. — ■ 
The  decision  now  to  be  made  cannot  but  af- 
fect subsequent  cases.  Government  neces- 
sarily are  more  or  less  regardful  of  prece- 
dents, on  interesting  public  trials,  and  as,  on 
the  present  occasion,  all  who  act  any  part 
here  have  naturally  considered  what  has 
been  done,  and  what  rules  and  principles 
have  governed,  in  similar  cases,  in  other  com- 
munities, so  those  who  shall  come  after  us 
will  look  back  to  this  trial.  And  I  most 
devoutly  hope  they  may  be  able  to  regard 
it,  as  a  safe  and    useful   example,  fit   to   in- II  censorship  over  maladministration  in  office, 


impeachments,  in  this  country,  and  die  Eng- 
lish House  of  Lords.  This  last  is  not  only  it 
branch  of  the  Legislature,  but  a  standing  ju- 
dicature. It  has  jurisdiction  to  revise  the 
judgments  of  all  other  court*.  It  is  accus- 
tomed to  the  daily  exercise  of  judicial  pow- 
er, and  has  acquired  the  habit  and  character 
which  such  exercise  confers  There  is  a  pre- 
sumption, therefore,  that  it  will  try  impeach- 
ments, as  it  tries  other  causes,  and  that  the 
common  rules  of  evidence,  and  the  forms  of 
proceedings,  so  essential  to  the  rights  of  the 
accuser!,  which  prevail  in  other  cases,  will 
prevail  also  in  cases  of  impeachment.  In 
the  construction  of  our  American  govern- 
ments, it  is  obvious,  that  although  the  power 
of  judging  on  impeachments  could  probably 
he  no  where  so  well  deposited,  as  with  the 
senate,  yet  it  could  not  but  be  foreseen,  that 
this  high  act  of  judicature  was  to  be  trusted 
to  the  hands  of  those  who  did  not  ordinarily 
perforin  judicial  functions;  but  who  occa- 
sionally only,  and  on  such  occasions,  more- 
over, as  were  generally  likely  to  be  attended 
with  some  excitement,  took  upon  themselves 
the  duty  of  judges.  It  must,  nevertheless, 
be  confessed,  that  few  evils  have  been,  as 
yet,  found  to  result  from  this  arrangement. 
In  all  the  states,  in  the  aggregate,  although 
there  have  been  several  impeachments,  there 
have  been  fewer  convictions,  and  fewer  still, 
in  which  there  is  just  reason  to  suppose  in- 
justice has  taken  place.  From  the  experience 
of  the  past,  I  trust  we  form  favorable  antici* 
cipations  of  the  future,  and  that  the  judgment 
which  this  Court  shall  now  pronounce,  and 
the  rules  and  principles  which  shall  guide 
that  judgment,  will  be  such  as  shall  secure  to 
the   community  a  rigorous  and  unrelenting 


struct  and  guide  them  in  their  own  duty  ;  an 
example  full  of  wisdom,  and  of  moderation  ; 
an  example  of  cautious  and  temperate  justice;  j 
an  example  of  law  and  principle  successful- 
ly opposed  to  temporary  excitement  ;  an  ex- 
ample, indicating  in  all  those  who  bear  a 
leading  part  in  the  proceedings,  a  spirit,  fit- 
ted for  a  judicial  trial,  and  proper  for  men 
who  act  with  an  enlightened  and  firm  regard 
to  the  permanent  interests  of  public  consti- 
tutional liberty.  To  preserve  the  "Respon- 
dent in  the  office  which  he  fills,  may  be  an 
object  of  little  interest  to  the  public  ;  and 
to  deprive  him  of  that  office  may  be  of  as 
little.  But  on  what  principles,  he  is  either 
to  be  preserved  or  deprived,  is  an  inquiry,  in 
the  highest  degree  important,  and  in  which 
the  public  has  a  deep  and  lasting  interest. 

The  provision,  which  the  constitutions  of 
this  and  other  states  have  made  for  trying 
impeachments  before  the  senate,  is  obvious" 
]y  adopted  from  an  analogy  to  the  English 
constitution.  It  was  perceived,  however, 
and  could  hardly  fail  to  be  perceived,  that 
the  resemblance  was  not  strong, between  the 
tribunals,  clothed  with  the  power  of  tryin<* 


and  to   individuals  entire  protection  against 
prejudice,  excitement,  and  injustice. 

The  Respondent  is  impeached  for  various 
instances  of  alleged  misconduct,  in  his  office, 
as  Judge  of  Probate,  for  the  county  of  Mid- 
dlesex. In  order  that  we  may  understand 
the  duties  which  he  is  charged  with  violat- 
ing, it  is  necessary  to  inquire  into  the  origin 
and  nature  of  these  duties,  and  to  examine 
the  legal  history  of  the  Commonwealth,  in 
regard  to  the  officers,  who  from  time  to 
time  have  executed  and  performed  these 
duties.  It  is  new  two  centuries  since  our 
ancestors  established  a  colony  here.  Thev 
brought  with  them,  of  course,  the  general 
notions,  with  regard  to  property,  the  admi- 
nistration of  justice,  and  the  peculiar  powers 
and  duties  of  different  tribunals,  which  thev 
had  formed  in  the  country  which  they  left; 
and  these  notions,  and  general  ideas,  they 
adopted  in  practice,  with  such  modifications 
as  circumstances  rendered  necessary.  In 
England,  they  had  been  accustomed  to  see 
the  jurisdiction  over  wills  and  administra- 
tions exercised  in  the  spiritual  courts,  by  the 
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bishops  or  tiieir  ordinaries.  Here,  lliere  were 
no  such  courts.  Still  it  v  as  a  necessary  ju- 
risdiction, to  be  exercised  by  some  tribunal, 
and  in  the  early  history  of  the  colony,  it  was 
exercised  by  the  same  magistrates,  or  some 
of  them,  on  whom  the  other  portions  of  ju- 
dicial power  were  conferred.  Wills  were 
proved,  and  administrations  granted,  by  the 
county  magistrates,  essentially  in  the  same 
manner  as  in  England  hy  the  bishops,  or 
their  delegates.  It  seems  that  any  two  ma- 
gistrates, with  the  clerk  of  the  county  court, 
might  prove  a  will,  and  cause  it  to  be  record- 
ed in  th3  county  court ;  and  might  grant  ad- 
ministrations, in  like  manner.  (Ancient, 
Charters,  204.) 

At  length,  by  the  act  of  1633,  (An.  Ch.\ 
205)  it  was  expressly  declared,  that  the  coun-  j 
ty  court,  in  cases  of  probate  ol  wills,  and  \ 
the  granting  of  administrations,  should  have  ; 
the  same  power  and  authority  a?  the  ordin-  ' 
ary  in  England. 

By  the  provincial  charter  of  1632,  all 
power  and  jurisdiction,  in  the  probate  of 
wills  and  granting  administration,  was  con-  \ 
ferred  on  the  governor  and  council.  The 
governor  then  became  supreme  ordinary,  j 
and  hy  the  provision  of  the  statutes  they 
were  to  exercise  the  same  power  and  au- 
thority as  were  exercised  by  the  ordinary  in 
England. 

At  this  time,  no  statute  had  regulated  fees 
in  the  probate  office  ;  and  yet  it  is  not  proba- 
ble that  business  was  done  there,  at  thatl 
time,  without  fees,  any  more  than  at  later 
periods  We  must  look  therefore  for  some  j 
other  authority,  than  a  statute  permission,  \ 
for  the  establishment  and  regulation  of  fees,} 
in  this  office.  And  us  the  governor  and 
council  possessed  the  general  power  of  the 
courts  in  England,  it  is  material  to  inquire 
into  the  authority  and  practice  of  those 
courts  in  this  particular.  There  can  be  no 
doubt,  that  in  the  English  courts,  fees,  in 
cases  of  probate  and  administration,  were, 
from  early  times,  in  most  cases  regulated 
by  custom,  and  the  authority  and  direction 
of  the  courts  themselves,  without  statute  pro- 
visions. A  table  of  fees,  established  in  1507, 
in  the  tinip  of  archbishop  Whitgift,  may  be 
seen  in  Burn's  Ecclesiastical  Law,  vol.  Z.p. 
266. 

This  table  sets  forth  a  long  list  of  charges 
and  fees  of  office  accruing  in  the  administra- 
tion of  estates,  such  as  for  "  administration," 
which  probably  means  decreeing  administra- 
tion, "  commission,"  which  is  the  letter  of 
administration,  "  interlocutory  decree,"  "  ex- 
amination of  account,"  "  respite  of  invent- 
ory," li  caveat,"  "  citation,"  "  quietus,"  fcc. 
&z.s.  Sec.  At  this  time  there  was  no  statute 
which  established  the  fees  of  office,  in  cases 
of  administration,  except  one  single  provi- 
sion in  the  St.  21,  Hen.  VIH,  cap.  5,  which 
enacted,  that  for  granting  administration  on 


goods  under  forty  pounds,  the  judge  should 
receive  no  more  than  two  shillings  and  six- 
pence. It  appears  from  the  preamble  of  that 
statute,  that  no  previous  lau  was  existing, 
on  the  subject,  and  the  grievance  recited,  is, 
that  the  bishops  and  tiieir  ordinaries  de- 
manded and  received  greater  fees,  for  the 
probation  of  testaments,  and  other  things 
thereunto  belonging,  than  had  been  afore- 
time usual  and  accustomed.  The  preamble 
recites  also,  that  an  act  of  Henry  V.  had 
ordained,  that  no  ordinary  should  take,  for 
the  probation  of  testaments,  or  other  things 
to  the  same  belonging,  any  more  than  was 
accustomed  and  used  in  the  time  of  King 
Edward  the  third,  which  act  did  endure  but 
to  the  next  parliament,  by  reason  that  the  said 
ordiiaries  did  then  promise  to  rejorm  and  a- 
mend  their  exactions  :  but  inasmuch  as  the 
evil  was  still  continued  and  aggravated,  the 
act  proceeded  to  limit  and  fix  fees  of  office, 
for  the  probate  of  wills,  and  for  other  services 
respecting  testate  estates,  and  contains  the 
single  provision  above  mentioned,  and  no 
more,  respecting  administrations  on  intestate 
estates. 

It  is  entirely  clear  and  certain,  that  the 
fees  of  bishops  and  their  ordinaries  did  not 
originate  in  the  grant  or  provision  of  any 
act  of  parliament.  Such  acts  wt-re  passed 
only  to  restrain  and  limit  the  amount,  and 
to  prevent  exaction  and  extortion.  The 
right  to  demand  and  receive  fees  rested  on 
the  general  principle  of  a  right  to  compensa- 
tion for  services  rendered;  and  in  tiie  ab- 
sence of  statute  limitations,  the  amount  was 
ascertained  by  the  practice  and  usage  of  the 
courts,  being  reasonable  and  proper.  Hence 
it  happened,  in  England,  that  different  fees 
were  paid,  and  probably  still  are,  in  the  dif- 
ferent diocese*,  according  to  the  usage  of 
different  courts,  and  the  time  when  their 
tables  of  fees  were  respectively  established. 
"  In  the  several  dioceses  there  are  tables  of 
fees,  different,  as  it  seemeth,  in  the  several 
charges,  in  proportion  to  the  difference  of 
times  wherein  they  have  been  established." 
(2.  Bum,  209.)  This  is  precisely  what  has 
happened,  and  what,  whether  allowed  to 
prove  it  or  not,  every  member  of  this  court 
knows,  now  actually  exists,  in  relation  to  the 
different  counties  of  this  Commonwealth. 

It  is  most  material  to  the  Respondent's 
case  to  understand  clearly,  on  what  ground  it 
is,  that,  as  Judge  of  Probate,  he  had  a  right 
to  receive  fees  (or  services  performed  in  his 
office.  There  is  a  difference  of  opinion,  in 
matter  of  law,  in  this  respect,  between  the 
Managers  and  ourselves,  wide  enough,  in 
my  judgment,  to  extend  over  the  whole  case. 
If  tiie  House  of  Representatives  be  right,  in 
the  legal  doctrine  which  their  Managers 
have  advanced  here,  I  agree  at  once  the 
case  is  against  the  Respondent,  unless,  in- 
deed, an  indulgence  may  be  allowed  to  lis 
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infirmity,  in  not  understanding  tlie  law,  as  it 
is  now  asserted.  I  will  proceed  to  state  the 
question, now  at  issue  between  the  Managers 
and  us,  as  clearly  as  I  may  be  able.  The 
Managers  contend  that  all  fees  of  office,  in 
such  offices  as  the  Respondent's,  arise  only 
from  the  express  grant  of  the  legislature; 
•and  that  none  can  be  claimed,  where  such 
grant  is  not  shown.  We,  on  the  other  hand, 
humbly  submit,  that  the  right, in  such  offices, 
to  receive  fees,  is  the  general  right  to  receive 
reasonable  compensation  for  services  ren- 
dered, and  labor  performed  ;  and  is  no  oth- 
erwise affected  by  statute,  than  as  the  a- 
inounl  of  fees,  is,  or  nny  be,  limited  by  statute. 
It  is  certain,,  that  Judges  of  Probate,  in  this 
stale,  are  required  to  perform  many  acts, 
(such,  for  instance,  as  granting  guardianship 
to  persons non  compotes  mentis)  for  which  no 
fees  are  specifically  established  by  the  sta- 
tute. One  of  the  learned  Managers  has  ex- 
pressly advanced  the  proposition,  that  for 
such  services  the  judge  is  entitled  to  receive 
no  fees  whatever.  He  contends,  that  the 
law  presumes  him  to  be  adequately  paid,  on  a 
sort  of  average,  for  all  services  by  him  per- 
formed, by  the  fees  specially  provided  for 
some.  On  the  contrary,  we,  very  humbly,  in- 
sist, that  in  all  such  cases  the  judge  has  a 
right  to  receive  a  just  and  reasonable  fee  of 
office  for  the  service  performed  ;  the  amount 
to  be  settled,  on  proper  principles,  and,  as 
well  as  in  any  way,  by  analogy  to  similar 
services,  for  which  the  amount  of  fees  is  fix- 
ed by  statute.  The  statute,  for  example, 
establishes  the  fees  for  a  grant  of  guardianship 
over  minors.  It  establishes  none,  for  guard- 
ianship over  persons  non  computes  mentis. 
The  precise  difference  between  the  learned 
Manager  and  us,  is,  th  .t  they  contend,  that,  in 
the  hut  case,  the  judge  is  entitled  to  receive 


When  they  descend,  however,  to  an  equal 
field  of  mortal  combat,  and  consent  to  con- 
tend with  mortal  weapons — cominus  ense — 
it  is  probable  they  may  sometimes  get,  as 
well  as  give,  n  wound.  On  the  present  ques- 
tion, we  meet  the  '.earned  Managers  on  e- 
qual  terms,  and  fair  ground,  and  we  are  will- 
ing that  our  client's  fate  should  abide  the  ic- 
snlt.  The  Managers  have  advanced  a  plain 
and  intelligible  proposition,  as  being  the  law 
of  the  land.  If  they  make  it  out,  they  show 
a  good  case  against  the  Respondent  ;  if  they 
fail  so  to  do,  then  their  case,  so  far  as  it  rests 
on  this  proposition,  fails  also.  Let,  then,  the 
proposition  be  examined. 

The  proposition  is,  as  before  stated,  that 
for  services,  which  the  law  requires  judges  of 
probate  to  perform,  but  for  which  there  is 
no  particular  fee  established  or  provided 
b;»  statute,  they  can  receive  no  fee  whatever. 

In  the  first  place,  let  it  be  remarked,  that, 
of  the  various  duties  and  services,  required 
of  judges  of  probate,  some  grow  out  of  the 
very  nature  of  their  office,  and  arc  incidental 
to  it,  or  arise  by  common  law  ;  others  were 
imposed  by  statutes  passed  before  the  estab- 
lishment of  any  fee  bill  w  hatcver,  and  others, 
again,  by  statutes  passed  since.  The  statute, 
commonly  called  the  fee  bill,  was  passed  for 
the  regulation  of  fees  in  other  courts,  and 
other  offices,  as  well  as  of  the  judges  and 
registers  of  probate.  It  imposes  no  duty 
whatever  on  any  officer.  It  treats  only  of 
existing  duties,  and  of  those  no  farther  than 
to  limit  fees.  It  declares,  that,  "  The  fees 
of  the  several  persons  hereafter  mentioned, 
for  the  services  respectively  annexed  ta  their 
names,  shall  be  as  follows,"  &c  The  statute 
then  proceeds  to  enumerate,  among  other 
things,  certain  services  of  the  judges  of  pro- 
bale  :  but  it  is  acknowledged  that  it  does  not 


no  fee  at  all  ;  while  we  think,  that  he  has  a  |i  enumerate  or  set  forth  alt  the  services,  which 

the  law  calls  on  him  to  perform. 

In  our  opinion,  Sir,  this  is  simply  a  re- 
straining statute.  It  fixes  the  amount  of 
fees,  in  the  cases  mentioned,  leaving  every 
thing  else  'its  it  stood  before  1  have  already 
stated,  that,  in  England,  fees,  in  the  ecclesi- 
astical courts,  for  probate  of  wills,  and  grant- 
ing administrations,  were  of  earlier  date  than 
any  statute  respecting  them,  and  their  a- 
motmt  ascertained, by  usage,  and  the  author- 
ity of  the  courts  themselves.  "  The  rule  is." 
says  Dr.  Burn,  "  the  known  and  established 
custom  of  every  place,  being  reasonable." 
(4.  Hutu's  Eccles.  Law,  267.) 

And  if  the  reasonableness  of  the  fee  be 
disputed,  it  may  be  tried  by  ju'iy,  whether  the 
fee  be  reasonable.  ( 1 .  Salkeld,  353. )  If  this 
be  so,  then  clearly  there  exists  a  right  to 
seine  lee,  independent  of  a  particular  statute; 
for  if  there  be  no  right  to  any  fee  tit  all,  why 
refer  to  a  jury  to  decide  what  fee  would  be 
reasonable,?  But  the  law  is  still  more  ex- 
press on  litis  point. — "Fees  are  certain  per- 


right  to  receive,  in  such  case,  a  reasonable 
fee;  and  that  what  is  reasonable  may  fairly 
be  determined  by  reference  to  what  the  law 
allows  him  in  the  case  uf  guardianship  over 
minors. 

I  rejoice.  Sir,  in  behalf  of  my  client,  that 
we  have  hero  a  plain,  intelligible  question  of 
law,  to  be  discussed  and  decided.  This  is  a 
question,  in  which  neither  prerogative  nor 
discretion  has  aught  to  do.  It  is  not  to  be 
decided,  by  reasons  o(  state,  or  those  politi- 
cal considerations,  which  we  have  heard  so 
often,  but  so  indefinitely,  and,  in  my  judg- 
ment, so  alarmingly,  referred  to,  and  relied 
on,  in  the  opening  speeches  of  more  than 
one  of  the  learned  Managers.  It  may  pos- 
sibly happen,  Sir,  to  the  learned  Managers, 
to  share  the  fortune:)  of  the  gods  in  Homer's 
battles.  While  they  keep  themselves  in  the 
high  atmosphere  of  prerogative,  and  politi- 
cal discretion,  and  assail  the  Respondent 
from  the  clouds,  the  advantage,  in  the  con- 
troversy, may   riuiain   entirely  with  them. 
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quisites  allowed  to  officers  in  the  administra- 
tion of  justice,  as  a  recommence  for  their  la- 
bor and  trouble  ;  ascertained,  either  by  acts 
of  parliament,  or  by  ancient  usage,  which 
gives  them  an  equal  sanction  with  an  act  of 
parliament."  All  such  fees  as  have  been 
allowed  by  courts  of  justice  to  their  officers, 
as  a  recompence  for  their  labor  and  attend- 
ance, arc  established  fees  ;  and  the  parties 
cannot  be  deprived  of  them  without  an  act  of 
parliament."  (Coke,  Lit.  368.  Prcc.  Chan. 
501.   Jacob's  Law  Diet.— "  Fee s.") 

I  may  add,  that  fees  are  recoverable,  in  an 
action  of  assumpsit,  as  for  work  and  labor ' 
performed.  The  doctrne  contended  for  on 
the  other  side  is  contradicted,  in*o  many 
words,  by  a  well  settled  rule  ;  viz.  th.it  if  an 
office  be  erected  for  the  public  good,  though 
no  fee  is  annexed  to  it,  it  is  a  good  office  ; 
and  the  party,  for  the  labor  and  pains  which 
he  takes  in  executing  it,  may  maintain  a 
quantum  meruit,  if  not  as  a  fee  yet  as  a  com- 
pensation, for  his  trouble.  (Moore,SOS.  Jac. 
"  Fees."  (A.  E.)     Hard.  355.  Salk.  333.) 

The  universal  practice,  Sir,  has  corres- 
ponded with  these  rules  of  law.  Almost  e- 
very  officer  in  the  Commonwealth,  whose 
compensation  consists  in  fees  ofoffice,  renders 
services  not  enumerated  in  the  fee  bill,  and 
is  paid  for  those  services  ;  and  this,  through 
no  indulgence,  or  abuse,  but  with  great  pro- 
priety and  justice.  Allow  me  to  mention  one 
instance,  which  may  be  taken,  as  a  sample 
for  many.  Some  thousands  of  dollars  are 
paid,  every  year,  to  the  cleiks  of  the  several 
Courts  of  Common  Pleas,  in  this  State,  for 
certified  copies  of  papers  and  records  re- 
maining in  their  offices.  The  fee  bill  neither 
authorises  the  taking  of  any  such  fee,  nor 
limits  its  amount,  nor  mentions  it,  in  any 
way.  There  are  other  instances,  equally 
clear  and  strong,  and  they  show  us  that  all 
the  courts  of  justice,  and  all  the  officers  con 
cerned  in  its  administration,  have  under- 
stood the  law,  as  the  Respondent  has  under- 
stood it ;  and  that  the  notion  of  the  learned 
Managers  derives  as  little  support  from  prac- 
tice, as  it  does  from  reason  or  authority. 
The  learned  Managers  have  produced  no 
one  opinion  of  any  writer,  no  decision  of  any 
court,  and,  as  I  think,  no  shadow  of  reason, 
to  sustain  themselves  in  the  extraordinary 
ground  which  t hey  have  taken;  ground,  I 
admit,  essential  to  be  maintained  by  them,  but 
which  the  Respondent  could  devoutly  wish 
they  had  taken  somewhat  more  of  pains  to 
examine  and  explore  before,  on  the  strength 
of  it.  they  had  brought  him  to  this  bar.  I 
submit  it,  Sir,  to  the  judgment  of  this  court, 
and  to  the  judgment  of  every  judge,  and  e- 
very  lawyer,  in  the  land,  whether  the  law  be 
not,  that  officers,  paid  by  fees,  have  a  right 
to  such  fees,  for  services  rendered,  on  the 
general  principle  of  compensation  for  work 
and  labor  performed  ;  the  amount  to  be  as- 
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certained  by  the  statute,  in  cases  in  which  the 
statute  has  made  a  regulation  ;  and,  in  other 
ca^es,  by  analogy  to  tlie  services,  which  are 
especially  provided  fcr,  and  by  a  considera- 
tion of  what  is  just  and  reasonable  in  the 
case.  With  all  my  respect,  Sir,  for  the  learn- 
ed Managers,  it  would  be  mere  affectation, 
if  I  were  to  express  myself  with  any  diffi- 
dence on  tnis  part  of  the  case,  or  should 
leave  the  topic  with  the  avowal  of  any  other 
feeling  than  surprise,  that  a  judge  of  the 
land  should  be  impeached  and  prosecuted 
upon  the  foundation  of  such  opinions  as  have 
in  tins  particular  been  advanced. 

Before  I  proceed  further,  Sir,  I  wish  to 
take  notice  of  a  point,  perhaps  not  entirely 
essential  to  the  case.  The  Respondent,  in 
his  answer,  has  stated,  that  (he  jurisdiction 
of  judges  of  probate  consists  of  two  parts, 
commonly  called  the  amicable  or  voluntary 
and  the  contentions  jurisdiction.  One  of 
the  learned  Managers  has  said,  that  this  dis- 
tinction can  by  no  means  be  allowed,  and  has 
proceeded  to  state,  if  I  rightly  understood 
him,  that  the  voluntary  jurisdiction  of  the 
English  ecclesiastical  courts  has  not,  in  any 
pan  of  it,  devolved  on,  and  been  granted  to, 
the  judges  of  probate  here.  As  it  is  not  per- 
haps material  for  the  present  discussion,  to 
ascertain  precisely  what  is  the  true  distinction 
between  the  voluntary  and  die  contentious 
juiisdicfion  of  die  ecclesiastical  courts,  as 
understood  in  England,  I  shall  content  my- 
self with  reading  a  single  authority  on  the 
subject.  Dr.  Burn  (vol.  \,p.  202)  says; — 
"  Voluniainj  jurisdiction  is  exercised  in  mat- 
ters which  require  no  judicial  proceeding,  as 
in  granting  probate  of  wills,  letters  of  admi- 
nistration, sequestration  of  vacant  benefices, 
institution,  and  such  like;  contentious  juris- 
diction is,  where  there  is  an  action  or  judi- 
dicial  process,  and  consisted)  in  the  hearing 
and  determining  of  causes  between  party  and 
party." 

It  can  be  now  at  once  seen,  Sir,  whether 
any  part  of  the  jurisdiction  exercised  by 
judges  of  probate  in  this  State,  be  voluntary, 
within  this  definition  of  the  distinction  be- 
tween voluntary  and  contentious. 

After  these  observation?,  Sir,  on  the  gene- 
ral nature  and  origin  of  fees,  accruing  in 
the  probate  offices,  I  shall  proceed  to  a  con- 
sideration of  the  charges  contained  in  these 
articles. 

And  the  first  inquiry  is,  whether  any  mis- 
conduct or  maladministration  in  office,  is 
sufficiently  charged,  upon  the  Respondent, 
in  any  of  them.  To  decide  this  question,  it 
is  necessary  to  inquire,  what  is  the  law  go- 
verning impeachments ;  and  by  what  rule 
questions  arising  in  such  proceedings  are  to 
be  determined.  My  learned  colleague,  who 
has  immediately  preceded  me,  has  gone  very 
extensively  into  this  part  of  the  case.  I  have 
little  to  add,  and  shall  not  detain  you  by  re- 
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petition.  I  take  it.  Sir,  that  tliis  is  a  court ; 
that  ilie  Respondent  is  brought  here  to  be 
tried ;  that  yon  are  liis  judges;  and  that  the 
rule  of  your  decision  is  to  be  found  in  the 
constitution  and  the  law.  If  this  be  not  so, 
my  lime  is  misspent  in  speaking  here,  and 
yours  also  in  listening  to  me.  Upon  any  to- 
pics of  expediency,  or  policy  ;  upon  a  ques- 
tion of  what  may  be  best,  upon  the  whole  ; 
upon  a  great  part  of  those  considerations, 
with  which  the  leading  Manager  opened  his 
case,  I  have  not  one  word  to  say.  If  this  be 
a  court,  and  the  Respondent  on  his  trial  be- 
fore it;  if  he  be  to  be  tried,  and  can  only  be 
tried  for  some  offence  known  to  the  constitu- 
tion and  the  law  ;  and  if  evidence  against 
him  can  be  produced  only  according  to  the 
ordinary  rules,  then,  indeed,  counsel  may 
possibly  be  of  service  to  him  But  if  other 
considerations,  such  as  have  been  plainly 
announced,  are  to  prevail,  and  that  weie 
known,  counsel  crwe  no  duty  to  their  client 
which  could  compel  them  to  a  totally  fruit- 
less efl'itrf,  for  Ins  defence.  I  take  it  for 
granted,  however,  Sir,  that  this  court  (eels 
itself  bound  by  the  constitution  and  the  law; 
and  I  shall  therefore  pioceed  to  inquire  whe- 
ther these  articles,  or  any  of  them,  are  sus- 
tained by  the  constitution  and  the  law. 

I  take  it  to  be  clear,  that  an  impeachment 
is  a  prosecution  for  the  violation  of  existing 
laws;  and  that  the  offence,  in  cases  of  im- 
peachment, must  be  set   forth   substantially 
in  the  same   manner   as  in  indictments. — I 
s;iy  substantially,    for  there  may  be,  in  in- 
dictments,   certain     technical     requisitions, 
which  are   not  necessary  to   be  regarded  in 
impeachments.     The  constitution   has  given 
this  body  the  power  of  trying  impeachments, 
without  defining   what   an   impeachment  is, 
and  therefore    necessarily   introducing,  with 
the  term  itself,  its  usual   and  received  defi- 
nition, and  the  character  and  incidents  which 
belong  to  it.     An   impeachment,  it   is  well 
known,  is   a  judicial    proceeding.      It   is  a 
trial,  and  conviction    in   that   trial  is  to  be 
followed    by    forfeiture     and     punishment. 
Hence,  the  authorities  instruct  us,  that  the 
rules  of  proceeding  are  substantially  the  same 
as    prevail    in   other   criminal    proceedings. 
(2.  Wooddtson,  611.  4.  BL  Comm.  259.   \.H. 
P.  C.  150.   1.  Chilly's  Criminal  Law,  169.) 
There  is,  on  this  occasion,  no  manner  of  dis- 
zrdion  in  this  court,  any  more  than  (here  is, 
at  other  cases,  in  a  judge  or  a  juror.    It  is  all 
a  question  of  law   and  evidence.      Nor   is 
there,  in  regard  to  evidence,  any  more  lati- 
tude, than  on  trials  for  murder,  or  any  other 
crime,  in  the  courts  of  law.     Rules  of  evi- 
dence are  rules  of  law,  and  their  observance 
on  this  occasion  can  no  more  be  dispensed 
with  than  any  other  rule  of  law.     Whatever 
may  be  imagined   to   the  contrary,   it   will 
commonly  be  found,  that  a  disregard  of  the 
srdinary  rules  of  evidence,  is  but  the  hat  bin- 
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ger  of  injustice.     Tribunals  which   do   not 
i  regard  those  rules,  seldom  regard  any  other; 
and   those   who  think  they  may  make   fite 
I  with  what  the   law  has  oidamed  respecting 
|  evidence  generally  find  an  apology  fur  mak- 
ing dee  also  with   what  it  has  ordained  re- 
specting other  things.     They  who  admit  or 
reject  evidence,   according  to  no  other  rule 
than  their  own  good  pleasure,  generally  de- 
cide every  thing  else  by  the  same  rule. 

This  being,  then,   a  judicial    proceeding, 
the  first  requisite  is,  that    the    Respondent's 
offence,  should  be  fully   and   plainly,  sub- 
stantially and  jormaliy    described  to    him. 
This  is  the  expiess  lequisition  of  the  consti- 
tution.    Whatever  is  necessary  to  be  proved, 
must  be  alleged  ;    and    it    must  be    alleged 
with  ordinary  and    reasonable    certainly.     I 
have  already  said,  that  there  may  be    neces- 
sary in  indictments,  certain    technical   nice- 
ties, which  are  not  necessary  in  cases  of  im- 
peachments.    There   are,  for  example,  cer- 
tain things  necessary  to  be  stated,  in    strict- 
ness, in  indictments,  which,   nevertheless, 'it 
is  not  necessary  to  prove  precisely  as   staled. 
An  indictment  must  set  forth,  among   other 
things,  for  instance,  the  particular  day  when 
the  offence  is  alleged  to  have  been    commit- 
ted ;  but  it  need  not  be  proved  to  have   been 
committed   on  that  particular  day.     It   has 
been  holden,  in    the    case    of  an   impeach- 
ment, that  it  is  sufficient  to   state    the   com- 
mission of  the  offence  to    have  been   on    or 
about  a  particular  day.     Such    was  the  de- 
cision,   in    Lord   Winlon's  case  ;  as  may  be 
seen   in   41h  Ilatstll's  Precedents,  297.     In 
that  case,  the    respondent,   being   convicted, 
|  made  a  motion  to  anest  the  judgment,  on 
the  ground  that  "  the  •impeachment  uas  in- 
sufficient, for   that  the   time  of  committing 
the  high  treason  is  not  therein  laid  with  suf- 
ficient certainly."     The  principal  facts  charg- 
ed in  that  case  weie  Lid    to   t,e   committed 
'•  on  or  about  the  months  of  September,  Octo- 
ber, or  November  last  ;"  and   ihe  taking  of 
Preston,  and  the    battle  there,  which  are  a- 
mong  the  acts  of  treason,  were  laid  to  be  done 
"about  Ihe  9th,  IQth,  Uth,  12lh,  or  ISf/t   of 
J\"ovc7nber  last." 

A  question  was  put  to  the  judges,  "  wheth- 
er  in  indictments  for   treason    or   felony   it 
be  necessary  to  allege  some  ceitain  day   up- 
on which  the  fact  is  suj  posed  to  be  commit- 
ted ;  or,  if  it  be  onl     alleged    in  an  indict- 
ment that  the  crime   was   committed   on  or 
about  a  certain  day,  whether  that   would    be 
sufficient."     And  the  judges  answered,  that 
it  is  necessary  that  there  be  a    certain   day 
laid  in  the    indictment,   and  that  to   allege 
that  the  fact  was  committed  on  or   about   a 
certain  day  would    not  be  sufficient.     The 
judges  were  next  asked,  whether,   if  a  cer- 
tain day  be  alleged,  in  an  indictment,  it  be 
necessary,  on  the  trial,  to  prove  the   fact  to 
be  coiimiittt'd  on  that   day ;  and  they  an- 
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swered,  that  it  is  not  necessary.  And  there- 
upon the  lords  resolved,  that  the  impeach- 
ment was  sufficiently  certain  in  point  of  time. 
This  case  furnishes  a  good  illustration  of 
the  rule,  which  I  think  is  reasonable  and 
well  (bunded,  that  whatever  is  to  be  proved 
must  be  stated,  and  that  no  more  need  be 
stated. 
In   tiie    next   place,    the    matter    of  the 


This  charge,  Sir,  I  maintain  is  wholly  and 
entirely  insufficient.  It  is  a  mere  nullity.  If 
it  were  an  indictment  in  the  courts  of  law, 
it  would  be  quashed,  not  for  want  of  formal- 
ity, or  technical  accuracy,  but  for  want  of 
substance  in  the  charge.  I  venture  to  say 
there  is  not  a  court  in  the  country,  from  the 
bighust  to  the  lowest,  in  which  such  a  charge 
would    be    thought   sufficient  to    warrant  a 


charge  must  be  the  breach  of  some    known   :  judgment 


and  standing  law  ;  the  violation  of  some 
positive  duty.  If  our  constitutions  of  gov- 
ernment hive  not  secured  this,  they  have 
done  very  little  indeed  for  the  security  of  j 
civil  liberty.  "  There  are  two  points,"  said 
a  distinguished  statesman,  "on  which  the  j 
whole  of  the  liberty  of  every  individual  de- 
pends ;  one,  the  trial  by  jury  ;  the  other,  a 
maxim,  arising  out  of  the  elements  of  jus- 
tice itself,  that  no  man  shall,  under  any  pre- 
tence whatever,  be  tried  upon  any  thing  but 
a  known  law."  These  two  great  points  our 
constitutions  have  endeavored  to  establish  ; 
and  the  constitution  of  this  Commonwealth 
in  particular,  has  provisions  on  this  subject,  j 
as  full  and  ample  as  can  be  expressed  in  the 
language  in  which  that  constitution  is  writ- 
ten. 

Allow    me    then,    Sir,    on    these    rules 


The  next  charge  in  this  article  is  for  re- 
ceiving illegal  fees  for  services  performed. 
I  contend  that  this  also  is  substantially  de- 
fective, in  nor  setting  out  what  sum  in  cer- 
tain, the  Defendant  has  received  as  illegal 
fees.  It  is  material  to  his  defence  that  he 
should  be  informed,  more  particularly  than 
iie  here  is,  of  the  charge  against  him.  If  it 
be  merely  stated  that  for  divers  services  res- 
pecting one  administration,  he  received  a 
certain  sum,  and  for  divers  others,  respect- 
ing another,  another  certain  sum,  and  that 
these  sums  were  too  large,  (which  is  the 
form  of  accusation  adopted  in  this  case)  he 
cannot  know  for  what  service,  or  on  what 
particular  item,  he  is  charged  with  having 
received  illegal  fees.  The  legal  and  the  il- 
legal are  mixed  up  together,  and  he  is  only 
told  that  in  the   aggregate  he   has  received 


and  principles  to  inquire  into  the  legal  suffi-  -\  too  much.     In  some  of  thesecases,   there  is 


ciency  of  the  charges  contained   in  the  first 
article. 

And  first,  as  to  the  illegality   of  the    time  j 
or  place  of  holding  the  court,  I  beg  to  know  j 
what  there  is  stated,   in  the  article,   to  show 
that  illegality  ?     What   fact  is   alleged,   on  ,' 
which  the  Managers  now  rely  ?     JYot  one. —  j 
Illegality  itself  is  not  a  fact,    but   an    infer- 
ence  of  law,   drawn   by   the   Managers,  on 
facts  known  or  supposed  by   them,    but    not  [ 
stated  in  the  charge,    nor   until    the  present 
moment   made  known    to    any    body    else.  | 
We  hear  them    now  contending,   that  these  i 
courts  were  illegal  for  the  following;  reasons,  ' 
which  they  say  are  true,  as  facts,  viz  : 

1.  That  the  register  was  absent  ; 

2.  That  the  register  had  no  notice   to   be  I 
present : 

8.  That  parlies  had  not  notice  to  be  pres-  j 
ent. 

Now,  not  one  of  these  is  stated  in  the  ar- 
ticle. No  one  fact  or  circumstance,  now  re- 
lied oh  as  making  a  case  against  the  defend- 
ant, is  stated  in  the  charge.  Was  he  not  en- 
titled to  know.  I  beg  to  ask,  what  was  to  be 
proved  against  him  ?  If  it  was  to  be  con- 
tended that  persons  were  absent  from  those 
courts  who  ought  to  have  been  present,  or 
that  parties  had  no  notice,  who  were  en- 
titled to  receive  notice,  ought  not  the  Res- 
pondent to  be  informed,  that  he  might  en- 
counter evidence  by  evidence,  and  be  pre- 
pared to  disprove,  what  would  be  attempted 
to  be  proved? 

21 


a  number  of  items,  or  particulars,  in  which 
fees  are  charged  and  received  ;  but  in  the 
articles  these  items  or  particulars  are  not 
stated,  and  he  is  left  to  conjecture,  out  of 
ten,  or  it  may  be  twenty,  particular  cases, 
which  one  it  is,  that  the  proof  is  expected  to 
apply  to. 

My  colleague  has  referred  to  the  cases,  in 
which  it  has  been  adjudged,  that  in  prosecu- 
tions against  officers  for  the  alleged  taking 
of  illegal  fees,  this  general  manner  of  state- 
ment is  insufficient.  It  is  somewhat  remark- 
able, that  ancient  acts  of  Parliament  should 
have  been  passed  expressly  for  the  purpose 
of  protecting  officers,  exercising  jurisdiction 
over  wills  and  administration,  against  prose- 
cutions in  this  form  ;  which  were  justly 
deemed  oppressive.  The  st.  25. Ed.  3,  cap. 
9,  after  reciting,  "  that  the  king's  justices  do 
take  indictments  of  ordinaries,  and  of  their 
officers,  of  extortion,  or  oppressions,  and 
impeach  them,  without  putting  in  certain, 
wherein,  or  whereof,  or  in  what  manner 
they  have  done  extortion  ;" — proceeds  to 
enact,  "  That  his  justices  shall  not  from 
henceforth  impeach  the  ordinaries,  nor  their 
officers,  because  of  such  indictments  of  gen- 
eral extortions  or  oppressions,  unless  t 
say,  andf  put  in  certain,  iu  what  thin?,  and 
of  what,  and  in  what  manner  the  said  ordi- 
naries or  their  officers  have  dune  extor- 
tions or  oppressions." 

The  charge  in  this  case,  ought  to  bar 
stated  the  offensive  act.  for  which  the  fee 
was  taken  ;  and  the  amount  of  the  fee    re- 
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ceived.     The  Court  could  then  see  wheth-  i 
er  it  were  illegal.     Whereas  the  article,   af-  < 
ter reciting    certain  services  performed   by! 
the  Respondent,   some  of  which   are  men-  I 
tioncd  in  the  fee-bill,  and  others  are  not,  al-  j 
leges   that  for  the  business  aforesaid    the  | 
Respondent  demanded  and  received   other] 
and  greater  fees   than  are  by  law  allowed. 
Does  this  mean,  that  he  received  excessive 
fees  for  every  service,  or  was  the  whole    ex-  1 
cess    charged  on    one    service  ?     Was   the 
excess  taken  on  those  particular  services,  for 
which  a  specific  fee  is  given   by  the  statute, 
or  was  it  taken  for  those  services   not  men- 
tioned in  the  fee  bill   at  all  ?     But  further  : 
the  article  proceeds  lo  state,  that   afterwards 
during  and  upon  the  settlement   of  said   es- 
tate, the  Respondent  did  demand  and  receive 
divers  sums,    as    fees  of  office,   other    and 
greater  than   are  by    law   allowed  :  wit) 
statiiig  at  all  what  services   were  rendered, 
for  which  these  fees  weretaken  !    It  is  simply 
■a  general  allegation,  that  the  Respondent  re- 
ceived fiom  an  administrator,  in  the  settle- 
ment of  an  estate,   excessive   fees;  without 
stating,  in  any  manner  whatever,   what  the 
excess  was,  or  even  what  services  were  per- 
formed.     I  beg   leave   to    ask,  Sir,  of  the 
learned    Managers,   whether   they   will,    as 
lawyers,   express    an    opinion    before    this 
Court,  that  this   mode  of  accusation  is  suffi- 
cient?    Do  they  find  any  precedent  for  it, 
or  any   principle   to   warrant   it  ?     If  thev 
mean  to  say,  that   proceedings,  in  cases  of 
impeachment,  are  not  subject  to  rule  ;  that 
the  general   principles   applicable   to  other 
criminal   proceedings   do  not  apply ;  this  is 
an  imeiiigible,  though  it  may  be  an  alarming 
course  of  argument.     If,  on  the  other  hand, 
they  admit,  that  a  prosecution  by  impeach- 
ment is  to  be  governed  by  the  general  rules 
applicable   to   other  criminal   prosecutions; 
that   the  canstitution   is  to  control  it;  and 
that  it  is  a  judicial  proceeding  ;  and,  if  they 
recur,  as  they  have  already  frequently  done, 
to  the  law  relative',  to  indictments,   for  doc- 
trines and  maxims  applicable  to  this  pro- 
Reeding  ;  I  again  ask  them,   and  I  hope  in 
their  reply  they  will  not   evade  an   answer, 
will  they,  as  lawyers,  before  a  tribunal  con- 
stituted  as  this,  say,  that  in    their  opinion, 
this  mode  of  charging  the  Respondent  is  con- 
stitutional and   legal?     Standing  in  the  si- 
tuation thev  i\a,  and  before  such  a  coin!,  will 
they  say.  that,  in  their  opinion,  the  Respon- 
dent is  not,  constitutionally  and  legally,  en- 
titled to  require  a  more  particular  statement 
of  his  supposed  offences?     I  think,  Sir,  that 
candor   and  justice  to  the  Respondent  re- 
quire, that  the  learned  Managers  should  ex- 
press, on  this  occasion,   such  opinions   on 
matters  of  law,  as  they  would  be  willing,   as 
lawyers,    here   and   elsewhere  to  avow  and 
defend.     I  must  therefore,  even  yet   again, 
•Htreat  them  to  say,  in  the  course  of  their 


reply,  whether  they  maintain  that  this  mode 
of  allegation  would   be  sufficient  in  an   in- 
dictment;  and   if  not,   whether  they  main- 
tain, that  in  an  impeachment,  it  is   less   ne- 
cessary that  the  Defendant  be   informed   of 
ihe facts  intended  to  be  proved  against  him, 
than  it  is  in  an   indictment.     The  learned 
Managers  may  possibly  answer  me,  that  it  is 
their  busines;  only  to  argue    these  questions, 
and   the    business  of  the    Court   to    decide 
them.     I  cannot  think  however,   that  they 
will  be  satisfied  with   such   a  reply.     Under 
the  circumstances  in  which  he  is  placed,  the 
Respondent  thinks  that  the  very  respectable 
gentlemen  who  prosecute  him,   in  behalf  of 
the  House  of  Representatives,  owe  a  sort  of 
duty,  even  to  him.     It  is  far   from  his  wish, 
however,  to  interfere  with  their  own  sense  of 
their  own  duty.     They  must  judgefor them- 
selves, on  what  grounds  they  ask  his  convic- 
tion from  this  Court.     Yet  he  has  a  right  to 
ask — and    he  does  most  earnestly  ask,  and 
would  repeatedly  and  again  and  again,  ask, 
that   they  will   state  those   grounds   plainly 
and   distinctly.     For  he  trusts,  that   if  there 
be  a   responsibility,  even    beyond    the   iin. 
mediate   occasion,    for  opinions  and   senti- 
ments  here  advanced,  they  must  be  entirely 
willing,  as  professional  men,  to  meet  that  re- 
sponsibility. 

I  now  submit  to  this  Court,  whether  the 
supposed  offences  of  taking  illegal  fees,  as 
charged  in  this  article,  are  set  forth  legally 
and  sufficiently  ;  either  by  the  common  rules 
of  proceedings  in  criminal  cases,  or  accord- 
ing to  the  cf  nstitution  of  the  State. 

As  to  the  manner  of  stating  the  offence  in 

;  this  article — I  mean  the  allegation  that  the 
Respondent  refused  to  give,  on  request,  air 
account  of  items  of  fees  received,  it  appears 

|   to  me  to  be  substantially  right,  and  I  have  no 
remarks  to   make   upon   it.     Ti;e   question 

|  upon  that  will  be,  whether  the  fact  is  proved. 
All  the  objections  which  have  been   made 

'  to  the  first  article,  apply  equally  to  the  sec- 
ond ;  with  this  further  observation,  that   for 

\\  the   services   mentioned   in   this  article  the 

fee   bill   makes   no    provision   at  all.     The 

:e  objections    apply   also    to    the    third, 

!l  fourth,  and  fifth  articles. 

It  seems  to  us,  Sir,  that  all  these   charges 
for  receiving  illegal  fees,  without  setting  out, 
in  particular,  what   service    was   done,  and 
what  was  the  amount  <>f  excess,  are  insufn- 
;  cienl  to  be   the   foundation   of  a  judgment 
against  the   Respondent.      And    especially 
-  all  the  articles, in  « Inch  he  is  charged  with  re- 
i  ceiving  fees  for  services  not  specified   in  the 
\  fee  bill ;  it  being  not  stated,  what  he  would  be 
properly  entitled  to  in  such  cases,  by  usage, 
and  the  practice  of  the  courts,  and  there  be- 
ing no  allegation  that  the  sum  received  was 
an  unreasonable  compensation   for   the  ser- 
vices pei formed.     In  this  respect  fhearticles 
|  consider  that  to  be  settled   by  positive  law, 
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which  is  not  so  settled.  The  second  article, 
ib<  example,  alleges  that  the  Respondent 
demanded  and  received,  for  certain  letters 
ci  guardianship  granted  by  him  over  per- 
sons non  compotes  mentis  "  other  and  great- 
ex  fees  than  are  by  law  allowed  therefor." — 
This  supposes,  then,  that  some  fees  are  al- 
lowed by  law  therefor ;  yet,  this  is  the  very 
casein  which  it  has  been  contended  by  the 
Managers  that  no  fee  whatever  was  due ; 
there  being  none  mentioned  in  the  fee  bill. 
Between  the  words  of  the  article,  and  the 
tenor  of  the  argument,  there  appears  to  me 
to  be  no  small  hostility.  Both  cannot  be 
tight.  They  cannot  stand  together.  There 
should  be  either  a  new  argument  to  support 
the  article,  or  a  new  article  to  meet  the  ar- 
gument. 

Having  made  these  observations  on  the 
le^al  sufficiency  of  all  the  articles  which 
charge  the  Respondent  with  holding  unlaw- 
ful Courts,  and  demanding  and  receiving  un- 
lawful fees,  before  proceeding  to  those  which 
advance  charges  of  a  different  nature  against 
him,  allow  me  to  advert totheevidencewhieh 
has  been  given,  on  these  five  first  articles  re- 
spectively ;  and  to  considerwhatuniawful  act 
hasbeen^rot'erf  against  the  Respondent  in 
relation   to  the   matterscontained    in  them. 

In  the  first  place,  it  is  proved,  that  the 
Respondent  held  a  special  Probate  Court  at 
Groton,   October    14,    1810;  and    at  such 


and  times  as  may  be  fixed  by  law.  It  is 
true,  that  the  common  law  courts  have  usu- 
ally fixed  terms,  and  can  exercise  their  pow- 
ers only  during  the  continuance  of  these 
terms.  In  England,  the  termination  as  well 
as  the  beginning  of  the  term  is  fixed  by 
law.  With  us,  tne  first  day  only  is  fixed, 
and  the  courts,  having  commenced  on  the 
day  fixed  by  law,  hold  on  as  long  as  the  con- 
venience of  the  occasion  requires. 

In  early  ages  the  whole  year  was  one  con- 
tinued term.  After  the  introduction  of 
Christianity  among  the  Western  nations  of 
Europe,  tne  governments  ordained  that  their 
courts  should  be  always  open,  for  the  admin- 
istration of  justice  ;  for  the  purpose,  among 
other  things  of  showing  their  disapprobation 
of  the  heathen  governments,  by  whom  the 
dies  fasti  et  nefasti  were  carefully,  and  as 
(hey  thought,  superstitiously  regarded.  In 
the  course  of  time,  however,  the  church  in- 
terfered ;  and  prevailed  to  rescue  certain 
seasons  of  the  year,  which  it  deemed  holy 
time,  such  as  Christmas  and  Easter,  &.c. 
from  the  agitations  of  forensic  discussion. 
The  necessities  of  rural  labor  afterwards 
added  the  harvest  months  to  the  number  of 
the  vacations.  The  vacations  were  thus 
carried  out  of  the  year,  and  what  was  left 
was  term.  Thus,  even  with  regard  to  the 
common  law  courts,  the  provisions  respect- 
ing terms  were  made,  not  so  much  for  creat- 
ing terms  as  creating  vacations.  And  for 
:.  is  reason  it  probably  is,that  as  well  [he  ter- 

of   the 


court   granted  letters   of    administration  to 

one  Tarbell.     This   court   the    register   did 

not  attend.     With    respect   to   parties   con-  ||  minatien    as    the    commencement 

csrned  in  the  business  then  and  there    to  be   I  term  should  be  established  by  law. 

transacted,  they  all  had  notice,  as  far  as  ap-  jj       In  respect  to  the  spiritual  courts,  no   suc!i 

pears  ;  and  no  one  has  ever   been  heard    to  11  positive  regulations,  as  far  as  I  can  learn,  ap- 

GOHipIain  on  that  account 


It  has  now  been  contended,  Sir,  by  the 
learned  Managers,  that  this  court  was  hold- 
en  unlawfully,  because  not  holden  at  a  time 
previously  fixed  by  law.  They  maintain 
tint  judges  of  probate  can  exercise  no  juris- 
diction, except  at  certain  terms,  wheA-  their 
court  is  to  be  holden. 

On  the  contrary  the  Respondent  has  sup- 
posed, and  has  acted  on  the  supposition, 
thai  he  might  lawfully  hold  his  court,  for  the 
transaction  of  ordinary  business,  at  such 
time  and  place  as  he  might  think  proper  ; 
giving  due  and  proper  notice   to   all  parties 


concerned.     Hesupp< 


i   might  so  have 


done,    independently    of  the   provisions   of  |  bishop,  or  bishop  ;  and  therefore  a 
any  statute;  and  he  supposes,  moreover,  that  ||or  the  commissary  of  a  bishop,  win 
he  was  authorised  so  to  do,  by    the  expn 
provision  of  the  statute  of  1806. 

The  first  inquiry,  then,  is,  whether  the 
probate  courts,  in  this  Commonwealth,  be 
not  courts  which  may  be  considered  as  al- 
ways open  ;  and  authorised,  at  all  times,  to 
receive  applications,  and  transact  business  ; 
upon  due  notice  to  all  parties  ;  or  whether 
on  the  contrary  their  jurisdiction  can  only  be 
exercised,  in  termt  or  at  such   stated  periods 


perfl  to  have  been  made.  Their  jurisdic- 
lionisone  which  seems  necessarily  to  re- 
quire more  or  less  of  occasional  as 
well  as  stated  exercise.  The  bishop's  juris- 
diction, over  wills  and  administrations,  was 
not  local,  but  personal.  Hence  he  might 
exercise  it,  not  only  when  he  pleased,  but 
wherehe  pleased  ;  within  the  Limits  of  hisdio- 
cese,  or  without.  lie  might  grant  letters  of 
administration,  for  instance,  while  without 
the  local  limits  over  which  his  jurisdiction 
extends,  because  it  is  a  personal  authority 
which  the  law  appoints  him  to  exercise. 
"  The  power  of  granting  probates  is  not  lo- 
cal, but  is  annexed  to  the  perssn  of  the  arch- 
and  therefore  a  bishop, 
c  absent 
from  his  diocese,  may  grant  probate  of  wills, 
rty  within  the  same  ;  or  if 
an  archbishop,  ir  hi  ihop,  of  a  province  or 
se    in  Ireland  ha  lo  be  in  England,  he 

in. iv  grant  probate  of  v  ills  i  elafive  to  effects 
within  his  province  of  diocese."  (Toller,  Gt>. 
:.  Burn.  .•■■■) 

Notwithstanding  this,  however,  the  canon* 
ordain,  that  the  ordinaries  shall  appoint 
proper  places  and  times,  for  tfi     I     (ping  of 
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their  courts  ;  such  as  shall  be  convenient 
for  those  who  are  to  make  their  appearance 
there  ;  this  is  for  the  benefit  of  suitors. 
The  object  is  that  there  may  be  some  cer- 
tain times,  and  places,  when  and  where 
persons  having  business  to  be  transacted  may 
expect  to  find  the  judge;  and  it  by  no 
means  necessarily  takes  away  the  power  of 
transacting  business  at  other  times  and  pla- 
ces. The  ordaining  of  such  a  rule  plainly 
shews,  that  before  it  was  made,  these  jud 
held  their  courts  when  and  where  they 
pleased,  and  only  when  and  where  they 
pleased. 

If  we  recur  again  to  the  history  of  this 
Commonwealth,  we  shall  find,  that  what  ne- 
cessity or  convenience  had  established  in 
England,  the  same  necessity  or  convenience 
soon  established  here. 

By  the  colony  charter,  no  provision  was 
made  for  a  court  for  the  probate  of  wills  and 
granting  administrations.  In  1039  it  was 
ordained,  that  there  should  be  records  kept, 
of  all  wills,  administrations,  and  invento- 
ries. (An.  Ch.  43.,)— In  1619  an  act  was 
passed  requiring  wills  to  be  proved  at  the 
county  court,  which  should  next  be  after  thir- 
ty days  from  the  death  of  the  party  ;  and 
that  administration  should  be  theie  taken, 
&c.  (Ibid.  204J 

These  county  eourts\werc  courts  of  com- 
mon law  jurisdiction,    arid   were    holden  at 
stated  teims.     But   experience    seems   soon 
to  have  shown,  that  from  the  nature  of  pro- 
bate jurisdiction,  its  exereise   could   not    be 
conveniently  confined  to  stated    terms  ;    for 
in  1652,  an  act  was  passed,  authorising  tico 
magistrates,  with  the  recorder  cf  the  county 
court,  to  alloiu  and    approve  of  iviils,  and 
grant  administrations  ;    the   clerk   to  cause 
the  will  or  administration    to    be    recorded. 
(Ibid.  204.J     The  reason  of  passing  this   act 
is  obvious.     The  county  court    consisted   of 
many  magistrates.     They  assembled  to  form 
a  court,  only  at  stated  terms.     On   this  court 
the  law  had    conferred  the   powers  of  pro- 
bate of  wills  and  granting  administrations; 
and  like  other    business    it  could  of  course 
only  be   transacted   at   stated   terms.     This 
was  found  to  be  an  inconvenience,    and  the 
law  which  I  have  cited  was  passed  to   reme- 
dy it.     So  that  instead  of  confining  the  ex- 
ercise of  the  jurisdiction  of  these  courts  to  stat- 
ed terms,  we  find  the  law  has  done  exactly  the 
contrary.     Not  only  the  analogy  which  i hey 
bear  with  other  courts  of  similar  jurisdiction, 
but  our  own  history, and  the  early  enactments 
of  the  colonial  legislature  all  conspire  to  re- 
fute the  notions  which  have  been  advanced — 
I  cannot  but  think  somewhat  incautiouslyad- 
vanced — on  this  occasion. 

The  provisions  of  the  constitution,  requir- 
ing judges  of  probate  to  hold  their  courts  on 
certain  fixed  days,  is  perfectly  and  strictly 
consistent  nevertheless,  with  the  occasional 


exercise  of  their  powers  at  other  times. 
The  law  has  had  two  objects,  in  this  respect ; 
distinct,  indeed,  but  consistent.  One  is  that 
there  should  be  certain  fixed  days,  when  it 
should  be  the  duty  of  the  judges  to  attend 
to  the  business  of  their  offices,  and  the  ap- 
plications of  suitors  ;  the  other,  that  they 
might,  when  occasion  required,  perform  such 
duties,  and  attend  to  such  applications  on 
oilier  days  The  learned  Managers  seem  to 
have  regarded  these  provisions  of  law  as  re- 
pugnant, whereas  they  appear  to  us  to  coa- 
sist    perfectly  well  together. 

If  it  were  possible,  Sir,  that  we  were  still 
mistaken  in  all  this,  there  is  yet  the  provis- 
ion of  the  special  law  of  1806,  which  would 
seem  to  put  an  end  to  this  pan  of  the  case. 
This  statute  has  been  already  slated  ;  its 
terms  are  express,  and  its  object  plain  be- 
|  yond  all  doubt  or  ambiguity.  Not  only 
does  this  act,  of  itself,  afford  the  most  com- 
plete justification  to  the  Respondent  in  this 
case,  but  it  proves  also,  either  that  the  Leg- 
islature or  the  learned  Managers  have  mis- 
understood the  requisition  of  the  constitution 
in  regard  to  fixed  days  for  holding  probate 
I  courts.  My  colleagues  have  put  this  part 
of  the  argument  beyond  the  power  of  any 
answer.     I  leave  it  where  they  left  ,t. 

With  respect  to  notice  to   parties,  I   have 
already  said  that  it  is  not  at  all  proved,or  pre- 
!  tended  to  be    proved,  that   there    was  any 
person  entitled  to  notice,  who  did  not  receive 
it.     It    would    be    absurd   and    preposterous 
now  to  ca!l  on  the  Respondent  to   give  posi- 
tive proof  of  notice  to  all  persons  concerned. 
As  it  was  his  duty  to  give  such   notice,  it  is 
;  to  be  presumed  he  did  give  it,  until  the  con- 
'  trary  appear.     Besides,   as   no    omission  to 
I  give  notice  is  staled  in  the  article,  as   a   fact 
rendering  the  court    illegal,  how    is  he    ex- 
\  peeled  to  come  here  prepared   to  prove  no- 
|  lice  ? 

I  have  little  to  add,  Sir,  to  what  my  learn- 
ed colleague  who  immediately  preceded  me 
lias  said  respecting  the  necessity  of  the 
register's  attending  these  special  courts. — 
One  of  the  learned  Managers,  if  I  mistake 
not, (Mr.  Shaw)  has  said,  that  the  statute  of 
1806,  which  requires  notice  to  parties,  re- 
quires notice  also  to  the  register.  I  see  no 
sort  of  reason  for  such  a  construction  of  the 
act.  The  words  are,  that  the  judge  may  ap- 
point such  times  and  places'  for  holding  his 
court  as  he  shall  deem  expedient,  giving  pub- 
lic notice  thereof,  or  notifying  all  concern- 
ed, and  has  no  relation  to  the  officers  of  the 
court.  Neither  the  register,  nor  the  crier, 
nor  the  door  keeper,  is,  I  should  imagine, 
within  this  province ;  and  yet  I  suppose  one 
to  be  as  much  within  it  as  the  other. 

The  presence  of  the  register  cannot  be  es- 
sential to  the  existence  of  the  court,  any 
more  than  the  presence  of  the  clerk  is  es» 
sential  to  the  existence  of  any   other   court. 
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Like  other  courts,  the  court  of  probate  has 
its  clerk,  called  a  register,  but  he  is  no  more 
part  oi  the  court,  than  the  clerk  of  the 
Supreme  Judicial  Court  is  a  component 
part  of  that  court. 

No  provision  appears  to  have  been  made 
by  the  Province  laws  for  the  appointment  of 
a  register.     The  ordinary  having  the  whole 
power  over   the   subject   of  the    probate  of 
wills  and  granting  administrations,  might  al- 
low a  clerk  or  register  to   his  surrogate,  or 
not,  at   his   pleasure.     It  was  necessary  of 
course  that  records  should  be  kept,   but  this 
might  be  done  by  the  judge  himself,  as  some 
other  magistrates   keep   their   own  records. 
There  are   certain  statutes  which  speak  of 
the  register's  office,  but  which  seem  only  to 
mean  the  place  where  the  records  are  kept. 
They  contain  no  provision  for  the   appoint- 
ment of  such  an  officer,  nor  any  description 
of  hisduties.  (4.  W.  and  M.   ch.  2.)     It  ap- 
pears, as  I  am  informed,  by  the  Suffolk  pro- 
bate records,  that  a  register  was  appointed 
by  the  governor,   by  virtue  of  his   power  as 
Supreme  Ordinary,  immediately  after  the 
issuing  of  the  Provincial  charter.     The  fust 
provision  made  by  law  for  this  officer,   if  I 
mistake  not,  is  contained   in"  the   statute   of 
1784  ;  (vol.  1.  page  150)  and  the  duties   of 
the   officer   are   well  described   in  that  act. 
He  is  to  be  the  register   of  wills   and   letters 
of  administration,  arid    to   be  keeper  of  the 
records.     His  signature  or  assent   is  necessa- 
ry to  the  validity  of  no  act  whatever.     He  is 
\o  record  official   papers,  and    to  keep   the 
records  and  documents  which  belong  to   the 
office. 

It  is  quite  manifest,  from  the   laws   made 
under  the  charter,  as  well  as   those   enacted  i 
since  the   adoption   of  the  present  govern-  i 
nient,  that  the  presence   of  the  regisier   has 
not  been  essential  to  the  existence  of  a  le- 
gal probate  court — the  proof  of  this  is,  that  i 
certain  acts  or  things,  by  these  statutes,  may  I 
be  done  by  the  judge   without  the   register.  ; 
By  6   of  Geo.  1.  ch.  8.  it  is   provided,  that  j 
persons  to  take  an  inventory  of  one   deceas-  j 
ed,  shall    be  appointed   and    sworn    by  the 
Judge  of  Probate,  if  the  estate  be  in  the  town 
ivherc  he  dwells,  or  within  ten  miles  thereof ;  ' 
otherwise   by  a  justice    of  the  peace.  (P.  L. 
222)   By  4.  Geo.  2.  ch.  3.   appraisers  are  to 
be  sworn  by  the  judge,  if  the  estate  be  within 
ten  miles  of  his  dwelling  house.  (lb.  23G.) 

By  the  act  of  March  1784,  when  a  minor 
lives  more  than  ten  miles  from  the  Judge's 
dwelling  house,  his  choice  may  be  certified 
to  the  judge  by  a  justice  of  the  peace. 

These  several  laws  plainly  contemplate 
the  performance  of  certain  acts  by  the 
judge,  not  at  probate  courts  holden  at  stated 
limes,  and  without  the  presence  or  assistance 
of  the  register. 

And, now.  Sir,  I  have  finally  to  remark,  on 
t'-.'.b  subject  of  holding  these  special  courts, 


the  Respondent  is  proved  to  have  followed 
the  practice  which  he  found  established  in 
the  office  when  he  was  appointed  to  it. 
The  existence  of  this  practice  is  proved,  "be- 
yond all  doubt  or  controversy,  by  the  evi- 
dence of  Dr.  Prescott. 

As  to  the  holding  of  special  courts^  there- 
fore, the  Defendant  rests  his  justification,  on 
what  he  conceives  to  be  the  general  princi- 
ple of  law,  on  the  express  provision  of  the 
statute,  and  the  usage,  which  has  been  prov- 
ed to  exist  before  and  at  the  time  when  he 
came  into  the  office. 

At  half  past  one  o'clock  the  Court  was 
adjourned  to  half  past  three  in  the  after- 
noon. 

AFTERNOON. 

After  the  usual  messages  between  the  two 
Houses,  Mr.  WEBSTER  resumed  his  ar- 
gument at  45  minutes  past  S  o'clock. 

The  charge,  Mr.  President,  in  the  first  ar- 
ticle, for  taking  illegal  fees,  has  been  fully 
considered  by  other  counsel.     I  need  not  de- 
tain the  Court  by    further  comment.    It  is 
true,  that  for  what  is  called  a  set  of  adminis- 
tration papers,  the  Respondent  received    in 
this  case  five  dollars  fifty  eight  cents.     It  is 
true  also,  that  for  the   same  business,  done 
at  a  stated  court,  the  fees  wo.uld  have  been 
but  three  dollars  and  sixty  cents.     The  rea- 
son for  this  difference  is  fully   stated    in  the 
Defendant's  answer.     But    it  is    also  true, 
that   the   usual   sum  at  stated   courts,   viz. 
three  dollars  and  sixty  cents,  is   made  up  by 
the  insertion  of  fees  for  sundry  services  not 
specified  in  the  fee-bill.     Indeed,  the  learned 
Managers  have  not,  as   has  been    so   often 
before  observed,  even  yet  told  us  what  would 
have  been  the  precise  amount   of  legal  fees 
in  this  case.     They   appear   to    be  marvel- 
lously shy   of  figures.     If  the   Court  adopt 
the  opinion  of  the  learned  Managers,  that 
no  fees  are  due,  where   none   are   specially 
provided,  and   that    for    receiving    fees  in 
such  cases  an  officer   is  impeachable,  then 
there  is  no  doubt  that  the  Respondent   may 
be  impeached  and  convicted,  for  his  conduct 
in  regard  to  every  administration    which  he 
has  granted  for  fifteen  years  ;    and  there   is 
as  little  doubt,  that  on  that  ground  any  judge 
of  probate   in    the    Commonwealth    is  im- 
peachable ;  as  must  be  well  known  to  every 
member  of  this  Court,  whether   they  suffer 
it  to  be  proved  here  or  not. 

It  is  utterly  impossible  to  know,  by  this 
article  itself,  in  what  it  was  intended  to 
charge  the  Respondent  with  having  receiv- 
ed illegal  fees. — Was  it  for  the  order  of  no- 
tice ? — But  the  statute  allows  no  fe«  for  that. 
Was  it  for  granting  administration  ? — But 
it  is  not  stated  whether  it  was  a  litigated 
case  or  not,  and  therefore  it  cannot  be 
known  what  he  might  lawfully  receive. 
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It  is  not  denier',  however,  that  every  paper 
executed  by  the.  judge,  in  tliis  case,  and  ev- 
ery sei  vice  performed  by  him,   was  proper 
and  necessary  for    '.he  occasion.     Even  the 
learned  Managers  have  not   contended  that 
am    tiling    could   ue    dispensed   with.      If, 
therefore,  the  amount  h:id  not  exceeded  the 
usual  sum,  it  i    mid  seem  past  all  controver- 
sy, that  the  Respondent,  stood  justified,  if  he 
is  right  in  the  general   grounds   which    have 
been  assumed.    The  question  then  is,   as  to 
the   right     to   the   additional    two    dollars. 
And  this,  I  apprehend,  stands   on  precisely 
the  same  ground,  as  his  right  to  fees  for  ser- 
vices not  set  down  in  the   lee  bill,  viz  ;    on 
the  ground  of  a  quantum  meruit,  or  reason- 
able   compensation    for    labor    performed. 
'  This  special  court  was  holden  expressly  for 
the  benefit  of  Tarbel,  and   at   his  instance 
and  request.     He  is    charged  only  with   the 
necessary    and     unavoidable    expenses    of 
the  court  ;  expenses  which  must   be   borne, 
either  by  the.  judge  himself,  or  the  party    for 
whose  benefit  they  were  incurred.    It   w>s 
not  so  much  an  extraordiary   compensation 
to  the  judge,  but  a   reimbursement  of  ex- 
penses   actually     incurred   by    him.      Here 
again  he  is  found  only  to  have  followed  the 
established   practice  of  the  office.     He  has 
done  no  more  than  his  predecessor  had  done. 
It  is  clearly    proved,   tli.it    that   predecessor 
did  habitually  hold  these    special  courts  on 
request,  and  that  the  necessary   expences  of 
proceeding  therein  before   him    did  exceed 
those  of  similar   proceedings   at   the  stated 
courts.    There  can  be  no  complaint,   in  this 
case,  of  the  amount.     If  he  had  a   right  to 
receive  any  tiling,  it   must  be   conceded   he 
did   not  receive   too  much.     A   practice  of 
this  sort  may  lead   to  inconvenience  ;    possi- 
bly to  abuse  ;  but  it  did  not  originate   with 
the   Respondent,    nov  does  it    appear   that 
abuse  has  followed  it,  in    his  hands.     If  he 
were  authorized  to  hold  these  special  courts, 
and  if  they  were  necessarily  attended   with 
some    augmentation   of  expense,   it   would 
seem    perfectly   reasonable    that    those  for 
whom  the  expense  was  incurred   should  de- 
fray ir.     The  books  teach  us,  that  "  an  offi- 
cer  who   takes   a   reward,  which   has  been 
usual  in  certain  cases,  for  the  more   diligent 
or    expeditious    performance   of   his   duty, 
cannot  be  said    to   be    guilty  of  extortion  ; 
for  otherwise  it  would  be  impossible,  in   ma- 
nv  cases,  to  have  the  law  executed  with  suc- 
cess."  (Bac.    Mr.    "Extortion:"1)      Tiiese 
sums  were  paid  voluntarily.    The   Respon- 
dent in  no  proper   sense  demanded  them, — 
He  did  not  refuse  to  do  his   official   duty  till 
thev  were  paid.     So  of  those  sums   paid  for 
services  not  mentioned  in  the  fee  bill.     Sev- 
eral of  these  things  might  have  been   done 
bv  the  party  himself,  or  his   counsel  ;    such 
as  drawing  petition,  bond,  &e.     Yet   it   was 
usual  to  have  these  papers  prepared  at  the 


..  probate  office,  and  to  pay  for  them,  together 
with  the  other  expenses.  This  being  the 
usual  course  of  things,  and  the  party  com- 
plying with  it,  without  objection,  and  pay- 
ing voluntarily,  there  can  be  no  reason,  I 
think,  to  call  it  extortion.  When  the  party 
applied,  in  this  case,  for  administration  pa- 
pers, he  must  be  supposed  to  have  applied 
for  what  was  usual.  He  received  what  ev- 
ery body  else  had  received  for  fifteen  years, 
and  he  paid  for  what  he  received  at  the 
customary  rates,  without  objection.  It 
onght  to  be  considered  therefore  as  a  volun- 
tary payment. 

This  differs  this  case  altogether  from  that 
cited  from  Coke.  There  the  party  refused 
to  do  an  official  act,  till  an  illegal  sum  was 
paid.  It  was  an  act  which  die  party  had  a 
right  to  have  performed — to  have  it  then 
performed — and  to  have  it  performed  for  a 
stated  fee — refusing  to  do  his  duty,  in  this 
respect,  till  other  fees  were  paid,  the  officer 
doubtless  was  guilty  of  extortion.  But  in 
this  case  the  money  was  paid  voluntarily 
for  services  rendered  voluntarily.  Most  of 
the  services  were  not,  strictly  speaking,  of- 
ficial services.  As  before  observed,  the  peti- 
tion, bond,  fcc.  might  have  been  prepared 
elsewhere,  if  the  party  had  so  chosen.  If 
he  had  so  chosen,  and  had  produced  those 
papers,  regularly  prepared  and  executed, 
and  the  judge  had  then  refused  him  a  grant 
of  administration,  until  he  had,  neverthe- 
less, purchased  a  set  of  these  papers  out  of 
the  probate  office,  tlwm  this  case  would  have 
resembled  the  one  quoted.  As  the  facts  are, 
I  thmk  there  is  no  resemblance. 

I  have,  thus  far,  endeavored  to  shew  that 
the  Respondent's  conduct,  in  relation  to 
fees,  was  legal.  If  we  have  failed  in  this, 
the  next  question  is,  whether  his  conduct  be  . 
so  clearly  illegal,  as  to  satisfy  the  Court  that 
it  must  have  proceeded  from  corrupt  mo- 
tives. And  it  is  to  this  part  of  our  cases, 
that  we  supposed  the  evidence  of  what  had 
been  usual  in  other  courts,  and  thought  to 
be  legal  by  other  judges  would  be  strictly 
applicable  and  highly  important. 

It  was  certainly   our   belief,  that   as   thft 

(Respondent  is  accused  of  receiving  illegal 
and  excessive  fees,  in  cases  where  fees  are 
not  limited  by  any  positive  law,  the  usageand 
practice  of  other  judges,  in  similar  cases, 
known  to   the   whole   Commonwealth,  and 

.  continued  for  many  years  would  be  evidence 
on  which  the  Respondent  might  rely  to  re- 
but the  accusation  of  intentional  wrong. — 
We  have  shewn  to  this  tribunal,  that  in  an 
indictment  on  this  same  statute,  in  the  Su- 
preme Judicial  Court,  evidence  of  this  sort 
was  admitted,  and  the  defendant  acquitted 
on  the  strength  of  it.  We  had  supposed  it 
a  plain  dictate  of  common  sense, that  where 
a  judge  was  accused  of  acting  contrary  to 
law,   he   might   shew,  if  he    could,  that  h« 
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acte  cf  honestly,  though  mistakenly,  and,  to 
this  end,  he  might  shew  that  other  judges 
had  understood  the  law  in  the  same  way  as 
he  had  understood  it.  And  if  he  were 
able  to  shew,  not  only  that  one  judge,  but 
many,  and  indeed,  all  judges  had  uniformly 
understood  the  law  as  he  himself  had.  it 
would  amount  to  a  full  defence.  The 
learned  Managers  have  opposed  the  intro- 
duction of  this  evidence  ;  and  have  prevail- 
ed on  this  Court  to  reject  it.  Setting  out 
with  the  proposition,  that,  by  law,  the  Res- 
pondent could  receive  no  fees,  where  none 
are  expressly  provided  by  statute,  they  have 
followed  up  this  doctrine  to  the  conclusion, 
that  if  fees  have  been  taken  in  any  such 
case  by  the  Respondent,  he  must  be  con- 
victed^ although  he  should  be  able  to  shew, 
nshe  is  able  to  shew,  that  every  court,  and 
every  judge  in  the  State  has  supposed  the 
law  to  be  otherwise,  than  the  Managers  now 
assert  it,  and  have  uniformly  acted  upon 
that  supposition.  I  am  not,  Sir,  about  to 
enter  into  another  discussion,  on  this  point. 
I  am  persuader!  it  would  be  fruitless.  The 
questions  which  we  proposed  to  put  to  the 
witnesses  are  in  writing,  and  therefore  can- 
not easily  be  misrepresented.  The  Court 
has,  on  the  objection  of  the  Managers,  over- 
ruled these  questions,  and  shut  out  the  evi- 
dence. As  a  matter  decided  in  the  cause, 
and  for  the  purposes  of  the  cause,  we  must, 
of  course,  submit  to  the  decision.  Still  the 
question  recurs,  if  the  known  usage  and 
practice  of  the  courts,  ottered  no  rule  or 
guide,  by  which  the  Respondent  was  to  di- 
rect his  conduct,  in  relation  to  fees  for  ser- 
vices not  enumerated  in  the  fee  bill — what 
rule  was  to  direct  him  ?  What  is  the  law, 
which  he  has  broken  ?  We  ask  for  the 
rule,  which  ought  to  have  governed  his 
t' mduct,  and  has  not  governed  it  ;  we  re- 
ceive for  answer  nothing  intelligible  b.ut  this, 
that  where  the  statute  has  not  expressly 
given  fees,  no  fees  are  due,  and  it  is  illegal 
and  impeachable  to  receive  them.  If  the 
Court  should  be  of  that  opinion,  a  case  is 
made  out  against  the  Respondent.  If  it 
should  not  be  of  that  opinion,  as  we  trust  it 
will  not,  then  we  submit  that  no  case  has 
been  made  out  against  him,  on  this  charge. 

As  to  the  charge  of  having  refused  to  give 
Tarbellan  account  of  items  or  particulars  of 
the  fees  demanded,  it  is  enough  to  say  the 
charge  is  not  proved.  On  his  cross  examin- 
ation the  witness  would  not  state  that  he 
asked  for  items  or  particulars.  He  appears 
simply  to  have  wished  a  general  voucher,  to 
show  what  sums  he  had  paid  for  expenses  in 
the  probate  office,  and  to  have  been  told  that 
such  voucher  was  not  necessary,  as  the  sums 
would  be  of  course  allowed  in  his  account. 

I  now  ask,  Sir,  where  is  the  proof  of  cor- 
ruption, in  relation  to  any  of  the  matters 
charged  in  this  first  article?     Where   is  the 


moral  turpitude,  which  alone  ought  to  sub- 
ject the  Respondent  to  punishment  ?  Is 
there  any  thing  in  the  case  which  looks  like 
injustice  or  oppression  ?  As  to  the  special 
courts,  holden  for  the  convenience  of  the 
party,  no  injury  arose  from  them  to  any 
body.  The  witness  himself  says  they  were 
a  great  accommodation  to  him,  and  saved 
the  estate  much  money.  One  learned 
Manager  has  said  these  courts  may  lead  to 
inconvenience  and  abuse.  He  has  taxed 
his  ingenuity  to  conjecture,  rather  than  to 
show,  what  possible  evils  might  heieafter 
arise  from  them.  Yet  he  does  this  with  the 
statute  open  before  him,  which  expressly 
authorizes  these  courts,  and  the  repeal  of 
which  would  seem  to  be  the  proper  remedy 
to  relieve  him  from  his  apprehensions. 

On  the  whole  Sir,  I  trust  that  the  Res- 
pondent  has  been  able  to  give  a  satisfactory 
answer  to  every  thing  contained  in  the  first 
article.  That  he  is  not  only  not  legally 
proved  to  be  guilty,  but  that  his  conduct 
was  in  all  respects  unblameablc  and  inoffen- 
sive ; — and  that  he  will  go  from  this  cause, 
not  only  acquitted  of  the  charges  in  the  ar- 
ticle, but  also,  without  having  suffered,  in 
his  reputation,  from  the  investigation  which 
it  has  occasioned. 

At  a  quarter  before  7  o'clock,  Mr.  Web- 
ster gave  way  to  a  motion  for  an  adjourn- 
ment, and  the  Court  was  adjourned  to  9 
o'clock  tomorrow  mornins;. 

SENATE. 

WEDNESDAY,  APR.IL  23. 

COURT  OF  IMPEACHMENT. 

After  the  usual  messages  between  the 
two  Houses,  the  Court  was  opened,  and  at 
10  minutes  past  9  o'clock  Mr.  WEBSTER 
resumed  his  argument. 

Mr.  President,  the  remarks  which  have 
been  made  on  the  first  article,  are  generally 
applicable  to  the  four  succeeding,  and  ren- 
der it  unnecessary  to  comment  on  those  ar- 
ticles, separately  and  particularly. 

The  sixth  article  turns  out  to  be  so  little 
supported  by  any  proof,  that  I  do  not  deem 
it  necessary  to  add  to  what  has  been  said 
upon  it.  The  testimony  of  Dr.  Prescott, 
and  the  date  of  the  letter  produced  set  this 
long  forgotten  occurrence  in  its  true  light. 

The  seventh  article  appears  to  me  to  be 
a  mere  nullify.  It  charges  no  official  mis- 
conduct whatever.  The  learned  Mana£ersa 
I  suppose,  are  of  the  same  opinion,  other- 
wise they  would  have  been  content  with  our 
admission  of  the  article,  as  it  stands,  and 
not  have  contended  so  ardentlv,  for  the 
privilege  of  proving  what  was  not  staled.  I 
have  found  myself,  Sir,  more  than  once 
mistaken,  in  the  course  of  this  trial,  but  have 
not  felt  more  sensible,  at  my  own  mistakes, 
on  any  occasion,  than  when  I  found  myself 
wrong  in  supposing  that  neither  the  learned 
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Managers,  nor  any  other  lawyers,  could  be 
found  to  contend,  that  in  a  criminal  case 
move  conUl  be  proved  against  a  defendant, 
than  had  been  stated  ;  and  that  it  was  not 
enough  for  such  defendant  to  admit  the  truth 
of  the  facts  in  the  written  allegation  against 
him,  precisely  as  they  stood,  and  to  demand 
the  judgment  of  the  court  thereon.  The 
constitution  says  that  every  man's  offence 
shall  be  fully  and  plainly,  substantially  and 
formally  described  and  set  forth.  The 
learned  Managers  seem  so  to  construe  this 
provision,  as  that,  nevertheless,  if  facts  be 
not  alleged  which  shew  any  offence  at  all 
to  have  been  committed,  still  other  facts 
may  be  found,  under  the  words  unlawfully 
and  corruptly,  which  shall  amount  to  an  of- 
fence. A  commentary  this,  Sir,  on  the  con- 
stitution of  the  Commonwealth,  of  which 
I  imagine  the  profession  generally  will  not 
be  emulous  of  dividing  the  credit  with  the 
Honorable  Managers. 

This  seventh  article  charges  the  Respon- 
dent with  no  misbehaviour  as  a  judge.  The 
only  offence  imputed  to  him  is  one  which 
Ice  is  said  to  have  committed  as  an  attorney. 
These  over-shadowing  words,  "  unlawfully 
and  corruptly,"  beneath  the  protection  of 
which  the  learned  Managers  have  sought  to 
shelter  themselves,  are  applied  to  the  Res- 
pondent's conduct  simply  as  an  attorney  at 
law,  and  not  as  judge  of  probate. 

It  is  proved,  in  point  of  fact,  that  the 
Respondent  performed  certain  merely  cler- 
ical labor  for  a  guardian,  for  which  he  was 
paid  a  reasonable  and  moderate  compensa- 
tion. The  sum  thus  paid  him  was  allowed, 
and  as  we  suppose  JHStly  allowed,  in  the 
subsequent  settlement  of  the  guardian's 
account. 

The  eighth,  ninth,  tenth,  eleventh,  thir- 
teenth and  fourteenth  anicles  have  been 
fully  considered  by  my  collengues,  and  I 
will  not  detain  the  Court  with  further  re- 
marks on  those  articles. 

It  is  the  twelfth,  of  these  articles,  Sir,  on 
which  the  learned  Managers  seem  most  con- 
fidently to  rely.  Whatever  becomes  of  the 
rest  of  the  case,  here,  at  least,  there  is 
thought  to  be  a  tenable  ground — Here  is  one 
verdant  spot,  where  impeachment  can  flour- 
ish ;  a  soitof  Oasis,  smiling  amid  the  gen- 
eral desolation,  which  the  law  and  the  evi- 
dence have  spread  round  the  residue  of 
this  accusation. 

I  confess,  Sir,  that  I  approach  to  the  con- 
sideration of  this  article,  not  without  some 
apprehension.  But  that  apprehension  aris- 
es from  nothing  in  the  real  nature  of  the 
charge,  or  in  the  evidence  by  which  it  is 
supported.  My  apprehension  and  alarm 
arise  from  this  ;  that  in  a.  criminal  trial,  on 
a  most  solemn  and  important  occasion,  so 
much  weight  should  be  given  to  mere  color- 
ing, and  declamation,  under  the  form   of  a 


criminal  accusation.  In  my  judgment,  Sir, 
there  is  serious  cause  of  alarm,  when  in  a 
court  of  this  character,  accusations  are 
brought  forward,  so  exceedingly  loose  and 
indefinite,  and  arguments  arc  urged  in  sup- 
port of  them,  so  little  resembling  what  we 
are  accustomed  to  hear  in  the  ordinary 
courts  of  criminal  jurisdiction. 

The  offence,  in  this   ariicle,   whatever   it 
be,  instead  of  being  charged  and   stated    in 
ordinary  legal  language,  is  thrown    into   ihe 
form  of  a  narrative.     A   story,  taken    from 
the  mouth  of  a  heated,  angry  and  now   con- 
tradicted witness,   is  written  down   at  large, 
•viih  every  imaginable    circumstance  of  ag- 
gravation, likely  to   sti  ike   undistinguishing 
minds  ;  and  this  story,  thus  told,  is  the    very 
form  in  which  the  article   is  brought.    Here 
we  have,  in   the  article    itself,  a  narrative  of 
all  the  evidence  ;  we  have  a  dialogue    be- 
tween the  parties,  are   favored  so  far   as   to 
be  shown,  by  marks  of  quotation,  what  sen- 
timents and  senlepces  belong  to  the  respect- 
ive parties  in  that  dialogue.     All  convenient 
epithets,  and  expletives  are  inserted    in   this 
dialogue.     We  find  the  "  urgent  and  repeal- 
ed" demand  of  the    Respondent   for    fees. 
We  perceive  also  that  he  is  made  to  lead  the 
conversation,  on  all  occasions.     He  proposed 
to    advise   and    instruct;     he   proposed    to 
allow  the  sum  in  the  account ;    and  it    was, 
again,  on  his  proposition  so  to  insert  it,  that 
it  was  paid.     He  is  represented  as   wanting 
in  manners,  and  decorum,  as  well  as   in    of- 
ficial integrity.     It   is  said    he  overheard   a 
conversation;     and   that  therefore   he   pre- 
pared to  give  his  advice,  before  it  was  asked. 
In  short,  Sir,  this  article  contains  whatever  is 
most  likely  to  cause  the   Respondent  to  be 
convicted,   before  he    is   heard.     I   do  most 
solemnly  protest  against  this  mode  of  bring- 
ing forward   criminal    charges.     I  put    it  to 
the  feeling  of  every  honorable  man,  wheth- 
er he  does  not  instinctively  revolt  from  such 
a  proceeding  ? — In  a   government  so  much 
under  the  dominion   of  public   opinion,  and 
in  a  case  in  which  public  feeling    is  so   ea- 
sily excited,   I  appeal  to   every   man   of  an 
honorable  and   independent  mind,  whether 
it  be   not   the  height    of  injustice  to  send 
forth  charges  against    a    public  officer,  ac- 
companied with  all  these  circumstances   of 
aggravation  and    exasperation  ?     Here   the 
evidence,  as  yet  altogether  ex  parte,  the  sto- 
ry told  by    a    willing,  if  not   a   prejudiced, 
witness,  goes  forth  with  the  charge,  embodi- 
ed in  the  charge  itself,  without  any  distinc- 
tion whatever  between  what  is  meant  to   be 
charged,  as  an   offence,   and    the   evidenca 
which   is  to   support  the   charge.     Formy- 
own   part,  Sir,  I  can  conceive   of  nothing 
more  unjust.     Would  it  be  tolerated  for  one 
moment  in  a  court  of  law,  I  beg  to  ask,  that 
a    prosecutor  departing  from  all  the  usual 
forms  of   accusation,   should  tell   his  own 
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no  right  to  it,  then  he  must  take  the  conse- 
quence; if  he  had  a  right  to  it,  then  there 
was    nothing    wroiig     but   Ware's    want  of 
promptitude  in  paving   it.     Nor  is  it  of  any 
importance,  supposing  him  to  be  right  in 
allowing  this  fee  in  the  guardian's  account, 
whether  he  interlined   the  charge,  in  an  ac- 
count already  drawn  out,  or  had  the  account 
drawn  over,  that  it  might  be  inserted,    \leie 
again,  we  find  a  circumstance  of  no  moment 
in  itself,  put  forth  to  be  prominent  and  strik- 
ing, in  this  charge,  and  likely  to  produce  an 
effect.     It  is  said  the  sum  was   allowed  by 
interlineation;     as   if  the  Respondent  had 
committed  one   crime  to  hide  another,  and 
had  been  guilty  of  forgery,  to   cover  up  ex- 
tortion.    Sir,   not  only  for  the  sake    of  the 
Respondent,  but  for  the  sake  of  ail  justice, 
and  in  behalf  of  all  impartiality  and  candor, 
I  cannot  too  often  or  too  earnestly  express 
my  extreme   regret,  at  the   manner  of  this 
charge.     On  a  paper   not  yet   finished    and 
recorded  what  harm  to  make  an  alteration,  if 
it  be  of  a  thing  in   itself  proper  to  be  done? 
— Is  it  not  done  every   day,  in  every  court? 
— Not  only  affidavits,  processes,  tLc.  but  also 
minutes,  decrees  and  judgments  of  the  Court, 
before  they  are  recorded,  are  constantly  alter- 
>ed  by  interlineation,  by  the  Court  itself,  or 
<  its  order.     The  paper  was  in   this  case    be- 


slory,  in  his  own  way,  mix  up  his  evidence, 
with  his  charges,  and  his  own  inferences,  with 
his  evidence,  so  that  the  accusation,  the  evi- 
dence, and  the  argument,  should  all  go  to- 
gether ? — A  judge  would  well  deserve  im- 
peachment and  conviction  who  should  suffer 
such  an  indictment  to  proceed. 

In  this  case,  the  whole  matter  might  have 
been  stated  in  five  lines.  It  is  simply  this, 
and  nothing  more,  viz  ;  that  the  Respondent 
wishing,  as  an  attorney,  to  obtain  certain 
fees  from  a  guardian,  promised,  if  they 
were  paid,  to  allow  them  in  the  guardian- 
ship account,  as  judge;  and  being  paid  he 
did  so  allow  them.  This  is  the  whole  sub- 
stance and  essence  of  the  charge. 

Notwithstanding  our  entire  confidence  in 
this  Court,  we  cannot  but  know  that  the 
Respondent  comes  to  his  trial  on  this  article 
under  the  greatest  disadvantages.  There  is 
not  a  member  of  the  Court,  nor  a  reading 
man  in  the  community,  who  has  not  read 
this  charge,  and  thereby  seen  atonce  the  ac- 
cusation, and  the  evideuee,  which  was  to 
support  it.  The  whole  story  is  told,  with  all 
the  minute  circumstances,  and  no  ground 
is  left,  for  the  reservation  of  opinion,  or  where- 
upon charity  itself  can  withhold  its  con- 
demnation. Far  be  it  from  me,  Sir,  to  im- 
pute this  to  design.     I  know  not  the  cause  ; 

but  so  far  as  the  Respondent  is  concerned,  j  lore  the  judge.  It  had  notbeen  recorded.  If 
I  know  it  had  been  just  as  fair  and  favorable  j  any  new  claim  had  then  been  produced,  fit  to 
to  him,   that  the  original   ev parte  affidavit,  j   be  allowed,  it  was  proper  to  allow  it,  and  cer 


upon  which  the  article  was  founded,  should 
have  been  headed  as  No.  12,  and  inserted 
among  the  articles  of  impeachment.  This 
Sir,  is  the  true  ground  of  the  alarm  which  I 
feel,  in  regard  to  this  charge  ,•  an  alarm,  I 
confess,  not  diminished  by  perceiving  that 
this  article  is  so  great  a  favorite  with  the 
learned  Managers  ;  for  when  obliged  to  give 
up  one  and  another  of  their  accusations, 
they  have  asked  us,  with  an  air  of  confi- 
dence and  exultation,  whether  we  expect 
them  to  give  up  the  twelfth  article  also. 

I  will  now  Sir,  with  your  permission  pro- 
ceed to  consider  whether  mis  article  states  any 
legal  offence.  Stripped  of  every  thing  but 
what  is  material,  it  appears  to  me  to  amount 
to  no  more  than  this  ;  viz.  1.  That  the  Re- 
spondent gave  professional  advice  to  a  guar- 
dian, about  the  concerns  of  his  ward,  and 
recived  fees  for  it.  £.  That  he  allowed 
those  fees  in  the  guardianship  account.  If 
this  be  the  substance  of  the  article,  then  the 
question  follows  the  division  which  I  have 
mentioned,  and  is,  1.  whether  he  had  a  right 
to  give  such  advice,  and  to  be  paid  for  it  : 
and,  2.  whether  he  had  a  right  to  allow  the 
sum  so  paid  in  the  guardian's  account.  I 
think  these  are  the  only  questions  to  be  con- 
sidered. It  cannot  be  mateiial,  certainly, 
whether  Ware,  the  guardian,  paid  the  fee 
willingly  or  unwillingly.  The  fact  is  true, 
that  the  Respondent  received  it.  If  he  had 
22 


1  tainly  not  criminal   to   insert  the  allowance 
by  interlineation 

If,  Sir,  the  substance  of  every  thins;  done 
by  the  Respondent  in  this  case  was  lawful, 
then  there  never  can  justly  be  a  criminal 
conviction,  founded  on  the  mere  manner  of 
doing  it;  even  though  the  manner  were  be- 
lieved  to  be  as  improper  and  indecorous  as 
Ware  would  represent  it.  There  is  therefore 
no  real  inquiry,  in  this  case,  as  I  can  perceive, 
but  whether  the  Respondent  had  a  right  ut 
give  advice,  and  to  be  paid  for  it-  and 
whether  he  had  a  right  to  allow  it  in  the 
account. 

And,  in  the  first  place,  Sir,  had  the  Re- 
spondent a  right  to  give  professional  advice 
to  this  guardian,  respecting  the  estate  of  his 
ward  ? 

It  has  frequently, perhaps  as  often  as  other- 
wise happened,  that  Judges  of  Probate  have 
been  practising  lawyers.  The  statute  book 
shows,  that  it  has  all  along  been  supposed  that 
this  might  he  the  case.  There  are  acts, 
which  declare  that  in  particular,  specified 
cases,  such  as  appeals  from  their  own  judg- 
ments, they  shall  not  act  as  counsel  ;  imply- 
ing of  course  that  in  other  cases  they  are. 
expected  ^o  to  act,  it'  they  see  fit.  Until 
the  law  of  1318,  there  was  nothing  to  pre- 
vent them  from  being  counsel  for  executors, 
administrators  and  guardians,  as  well  as  any 
other  clients.     My  colleague   who   fiist   ad- 
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Pressed  the  Court  has  fully  explained  lite  his- 
tory and  stale  of  the  law    in   this  particular. 
There  being  then  no  positive  prohibition,  isi 
there  any  thing  in  the   nature  of  the    case, 
that  prevents,  or  should  prevent,  in  all  cases,! 
a  judge  of  probate  from   rendering   profess-' 
ional  assistance  to  executors,  administrators] 
or  guardians.     I  say  in  all  cases,    and   sup- 
posing no  fraudulent  or  collusive  intention.; 
The  legislature  has   now    passed   a    law    on] 
this  subject,  which  is  perhaps  very   well,  as  a 
general  rule,  and    now,   of  course,    binding 


as  a  debt,  and  then  as  a  debt  paid   allow   It 
in  the  guardian's  account. 

As  before  observed,  the  first  question  is, 
whether  he  could  rightfully  gi\e  this  advice. 
It  was  certainly  a  case  in  which  it  was  prop- 
er for  the  guardian  to  taie  legal  advice 
of  some  body.  The  occasion  culled  for  it, 
and  we  find  the  estate  to  have  been  essential- 
ly benefitted  by  it.  It  is  among  the  clearest 
duties  of  (hose  who  act  in  situations  of  trust, 
to  take  legal  advice,  whenever  it  is  necessary. 
If  they  do  not,  and  loss  ensues,  they  them- 
fii  all  cases.     But  before  the  passing  of  this | ]  selves,  and  not  those  whom   they    represent, 


law,  it  can  hardly  be  contended,  that  in  no 
case  could  a  judge  of  probate  give  profess- jj 
ional  advice  to  persons  of  this  character. —  j 
I  admit,  most  undoubtedly,  Sir,  that  if  a  case), 
of  collusion,  or  fraud  were  proved,  it  wcruld 
deserve  impeachment.  If  the  judge  and 
the  guardian  conspired  to  cheat  the  ward,  a 
criminal  conviction  would  be  the  just  reward 
for  both.  They  might  go  into  utter  disgrace 
together,  and  nobody  would  inquire  which 
was  the  unjust  judge,  and  which  the  fraudu- 
lent guardian  ;  "  which  was  the  justice,  and 
which  was  the  thief."  But  in  a  case  of  fair 
and  honest  character,  where  the  guardian 
needed  professional  advice,  and  the  judge 
was  competent  to  give  it,  I  see  no  legal  ob- 
jection. No  doubt  a  man  of  caution  and 
delicacy  would  generally  be  unwilling  to 
vender  professional  services,  upon  the  value 
of  which  he  might  be  afterwards  called  up- 
on officially  to  form  ar.  opinion.  He  would 
not  choose  to  he  under  the  necessity  of  judg- 
ing upon  his  own  claim.  Still  there  would 
seem  to  be  no  legal  incompatibility.  He 
must  take  care  only  to  judge  right.  In  va- 
rious other  cases,  judges  of  probate    are   or 


must  bear  that  loss.  There  can  be  no  clear- 
er ground,on  which  to  make  executors, admin- 
istrators, and  guardians  personally  liable  for 
losses  which  happen  to  estates  under  their 
care,  than  negligence  in  not  obtaining  legal 
advice,  when  necessary  and  proper.  If,  in- 
stead of  giving  this  fee  to  the  Respondent, 
the  guardian  had  given  it  to  any  other  pro- 
fessional man,  would  any  body  have  thought 
it  improper  ? — I  presume  no  one  would. 
Then,  what  was  there,  in  ihe  Respondent's 
situation,  which  rendered  it  improper  for 
him  to  give  the  advice?  It  concerned  no 
matter  that  could  come  before  him — It  was 
wholly  independent  of  any  proceeding 
arisen,  or  that  could  arise,  in  his  court.  It 
interfered  in  no  way  with  his  judicial  duty, 
any  more  than  it  would  lave  done  to  have 
given  the  same  advice  to  the  ward  himself, 
before  the  guardianship.  He  had  then  as 
good  right  to  give  this  advice  to  the  guardi- 
an, as  he  would  have  had  to  have  given  it  to 
the  ward. 

And,  Sir,  in  the  second  place,  I  think  it 
plain,  that  if  he  had  a  right  to  give  the  ad- 
vice, and  to  be  paid  for  it,  he  had  not   only 


may  be  called  on  to  make  allowances  for  |;  the  right  but  was  bound  to  allow  it  in  the 
monies  paid  to  themselves.  It  is  so  in  all  cas- 
es of  official  fees.  It  might  be  so,  also,  in  the 
case  of  a  private  debt  due  from  the  estate 
of  a  ward  to  a  judge  of  probate.  If,  in  this 
very  case,  there  had  been  a  previous  debt 
due  from  Ware's  ward  to  the  Respondent, 
might  he  not  haveasked  Ware  to  pay  it?  -Nay 
might  he  not  have  M demanded?'  it :  might 
he  not  even  have  ventured  to  make  an  "  ur- 
gent and  repeated  requtst,"  for  it  ? — And  if 
he  had   been   so    fortunate   as   to  obtain  it, 


might  he  not  have  allowed  it  in  "Ware's 
guardianship  account  ? — And  although  he 
had  been  presumptuous  enough  to  insert  it 
h\j  interlineation,  among  other  articles  in 
the  account,  before  it  was  finally  allowed 
and  passed,  instead  of  drawing  off  a  new  ac- 
count, would  even  this  have  been  regarded 
as  flagrant  injustice,  or  high  enormity  ? — 
Now  I  maintain.  Sir,  that  the  Respondent 
had  in  this  case  a  right  to  give  professional 
advice  :  and  a  right  to  be  paid  for  it ;  and, 
until  paid,  his  claim  was  a  debt,  due  him 
from  the  ward's  estate,  "hich  he  might  treat 
like  any  other  debt.     He  might  receive  it, 


guardian's  account.     This  article  is  atttmpt- 
'  ed  to  be  supported  altogether  by  accumulat- 
I  ing  circumstances,  no  one   of  which    bears 
|  resemblance   to    any    thing  like  a  legal  of- 
j  fence.     Is  the  Respondent  to   be   convicted 
for  having  given  the   advice?     "No,"  it  is 
said,  "  not  that  alone,   but   he  demanded   a 
fee  for  it."     Is  he  to  be   convicted    then,   for 
j  giving  advice,  and  for  demanding   a  fee  fi?r 
it,  it  not  beinjr  denied  that  it  was  a  fit  occa- 
j  sion  Tor   some   body's    advice? — "No,  not 
(convicted  for  that  alone,  but   he   insisted  on 
'■  a  fee,  and  was  urgent,  and  pressing   for  it." 
:  If  he  had  a  right  to  the  fee,  might   he   not 
insist  upon  it,  and  be  urgent  for  it,   till   he 
got  it,    without  a  violation   of    law  ?     "  But 
then  he  promised  to  allow  it   in  the  guardi- 
an's account,  and  obtained  it  by   means   of 
this  promise,  and  did   afterwards   allow   it/5 
But  if  it  ought  to  be  paid,  and  the  guardian 
paid    it,  ought   it  not   to  be  allowed  in  his 
account,    and    could    it    be   improper    for 
the    Respondent  to  say   he   should    so    al- 
low if,  and  actually  so  to  allow  it  ?  "  But 
idid    he    not    allow    it   by    interlineation ?" 
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What  sort  of  interlineation  ?  The  ac- 
count was  before  him,  unrecorded  ;  this 
came  forward,  as  a  new  charge  :  and  for 
convenience  and  to  save  labor,  it  was,in- 
serted  among  other  charges,  without  a  new 
draft ;  and  this  is  all  the  interlineation  there 
is  in  the  case. 

I  now  ask  you,  Sir — I  put  it  to  every 
member  of  this  Court,  upon  his  oath  and 
his  conscience,  to  say  on  which  of  these  cir- 
cumstances the  guilt  attaches.  YVhere  is  the 
crime'.-  If  this  charge  had  been  carried  to 
the  account  without  interlineation,  would 
the  Respondent   have  been    guiltless  ? — If  j| 


not,  then  the  interlineation  does  not  consti- 
tute his  guilt.  If  the  fee  had  been  paid  to 
some  one  else,  and  then  allowed,  in  me  same 
manner  it  teas  allowed,  would  the  Respon- 
dent have  been  guiltless  ?  If  so,  then  the 
crime  is  not  in  the  manner  of  allowing  the 
charge.  If  the  guardian  had  urged  and 
pressed  for  the  Respondent's  advice,  and  in 
receiving  it  had  paid  for  it  willingly  and 
cheerfully,  and  it  had  been  properly  allow- 
ed in  the  account,  would  the  Respondent 
then  have  been  guiltless  ?  If  so,  then  his 
mere  giving  advice,  and  taking  fees  for  it,  of 
aguardian,  does  not  cons'.itutc  his  crime.  In 
this  manner,  Sir,  this  article  may  be  analyz- 
ed, and  it  will  be  found  that  no  one  part  of 
it  contains  the  criminal  matter — and  if  there 
be  crime  in  no  one  part,  there  can  be  no  crime 
in  the  whole.  It  is  not  a  case  of  right  acts  done 
with  wrong  motives,  which  sometimes  may 
show  misconduct,  all  taken  together,  al- 
though each  circumstance  may  be  of  itself 
indifferent.  Here  isofficial  corruption  com- 
plained of.  We  ask,  in  what  it  consists. 
We  demand  to  know  the  legal  offence  which 
has  been  committed.  A  narrative  is  re- 
hearsed to  us,  and  we  are  told  that  tiie  re- 
sult of  that  must  be  conviction  ;  but  on 
what  legal  grounds,  or  for  what  describable 
legal  reason,  I  am  yet  at  a  loss  to  under- 
stand. 

The  article  mentions  another  circum- 
stance, which  whether  true  or  false,  must  ex- 
ceedingly prejudice  the  Respondent,  and 
yet  has  no  just  bearing  on  the  case.  It  is 
said"-the  Respondent  told  Ware,  that  if  he 
would  pay   this   fee,   the   "  overseers     need 


then,  I  ask,  Sir,  was  this  observation  about 
the  overseers  introduced,  not  only  as  evi- 
dence, but  into  the  body  of  the  charge  itself, 
as  making  a  part  of  that  charge  ?  What 
part  of  any  known  legal  offence  does  that 
observation,  or  others  like  it,  constitute  * 
Nevertheless,  Sir,  this  has  had  its  effect,  and 
in  my  opinion  a  most  unjust  effect. 

I  will  now,  Sir,  beg  leave  to  make  a  few 
remarks  on  the  evidence  adduced  in  sup- 
port of  this  article.  Of  those  facts  which  I 
have  thought  alone  material,  there  is  no 
doubt,  nor  about  them  any  dispute.  It  is 
true,  that  the  Respondent  gave  the  advice, 
and  received  the  fee,  and  allowed  it  in  the  ac- 
count. Ifthis  be  guilt, he  is  guilty.  Astoevery 
tiling  else,  in  the  articles — as.  to  all  those  al- 
legations which  go  to  degrade  the  Respon- 
dent, and  in  some  measure  affect  his  reputa- 
tation,  as  a  man  of  honor  and  deiicacy — they 
rest  on  Ware,  and  on  Ware  alone.  Now, 
Sir,  I  only  ask  for  the  Respondent  the  com- 
mon advantages  allowed  to  persons  on  trial 
for  alleged  offences.  I  only  entreat  for  him 
from  this  Court  the  observance  of  those 
rules  which  prevail  on  all  other  occasions, 
in  respect  to  the  construction  to  be  given  to 
evidence,  and  the  allowances  which  partic- 
ular consideration?  render  proper. 

It  is  proved,  that  this  witness  has  had  a 
recent  misunderstanding  with  the  Respon- 
dent, and  that  he  comes  forward,  only  since 
that  misunderstanding,  to  bring  this  matter 
into  public  notice. — Threats  of  vengeance, 
for  another  supposed  injury,  he  has  been 
proved  to  have  uttered  more  than  once. — 
Tliis  consideration  alone,  should  lead  the 
Court  to  receive  his  evidence  with  great 
caution,  when  he  is  not  swearing  to  a  sub- 
stantial fact,  in  which  he  might  be  contra- 
dicted, but  to  the  manner  of  a  transaction. 
Here  is  peculiar  room  for  misrepresentation, 
and  coloring,  either  from  mistake  or  design. 
What  a  public  officer  does,  can  be  proved  ; 
but  the  mere  manner,  in  which  he  does  it, 
every  word  he  may  say,  every  gesture  he 
may  make, cannot  ordinarily  be  proved  ;  and 
when  a  witness  comes  forth  who  pretends  to. 
remember  them,  whether  bespeaks  truth  or 
falsehood,  it  is  most  difficult  to  contradict 
J  him.     It  is  in  such  a   case  therefore  that  a. 


know  nothing   about  it." 
had    the  overseers    to   do 
more  than  the  town    crier. 
the  ac 

citrred  in  their  neighborhood,  were 


with    this? — no 


Those 
mint  which  consisted  of  expenses 


parts  of 

in- 

roperly 


enough,  though  not  necessarily,  subjected  to 

their  examination.     Thcv  had  an  interest  in 

appro- 


having  the  account  right,  and  their 
bation  was  a  convenient  voucher.  But  what 
had  they  to  do,  with  the  propriety  of  the 
guardian's  taking  legal  advice,  for  the  liene- 
lit  of  iiis  ward  ?  They  could  not  judge  of  it, 
nor  were  they  to  approve  or  disapprove  his 
enarge   for   obtaining  such   advice.     Whv, 


Now,    Sir,   what  |j  prejudiced  witness  shouid  be   received  with 
the  utmost  caution  and  distrust. 

There  is,  Sir,  another  circumstance  of 
great  weight. —  This  is  a  very  stale  com- 
plaint. It  is  vow  nearly  six  years,  since  this 
transaction  took  place.  Whv  has  it  not 
been  complained  of  before  ? — There  is  no 
new  discovery.  All  that  is  known  now, 
was  known  then.  If  Ware  thought  of  it 
then,  as  he  thinks  of  it  now,  why  did  he  not 
complain  then  ?  What  has  caused  (his  hon- 
est indignation  so  long  to  slumber,  and  what 
should  cause  it  to  be  roused  only  by  a  cy  i\ 
rel  with  tin  Respondent  c 
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Let  ine  ask,  Sir,  what  a  grand  jury  would 
say  to  a  prosecutor,  who,  with  i he  full 
knowledge  of  all  the  facts,  should  have 
slept  over  a  supposed  injury  for  six  years, 
and  should  then  come  forward  to  prefer  an 
indictment  ? — What  would  they  say  espe- 
cially if  they  found  him  apparently  stimu- 
lated by  recent  resentment,  and  prosecuting, 
for  one  supposed  ancient  injury,  with  the 
heat  and  passion  (  xcited  by  another  suppos- 
ed recent  injury  ?  Sir,  tiiey  would  justly 
look  on  his  evidence  with  suspicion,  and 
would  undoubtedly  throw  out  his  bill.  Jus- 
tice would  demand  it  ;  and  in  my  humble 
opinion  justice  demands  nothing  less  on  the 
present  occasion. 

But,  Sir,  there  is  one  rule  of  a  more  pos- 
itive nature,  which  I  think  applicable  to  the 
case;  and  that  is,  that  a.  witness  detected  in 
one  misrepresentation  is  to  be  credited  in 
nothing.  This  rule  is  obviously  founded  in 
the  plainest  reason,  and  it  would  be  totally 
Unsafe  to  disregard  it.  Now  if  there  be  any 
one  part  of  Wart's  testimony,  more  essen- 
tial than  all  the  re^r,  as  to  i:s  effect  in  giving 
a  bad  appearance  to  the  Respondent's  con- 
duct, it  is  that  in  which  he  testifies  that  the 
Respondent  volunteered,  in  the  case,  and  of- 
fered his  advice  before  it  was  asked.  This 
is  a  most  material  part  of  the  whole  story  ; 
it  is  indispensable  to  the  keeping  of  the  pic- 
ture which  the  learned  Managers  have 
drawn. — And  yet,  Sir,  in  this  particular, 
Ware  is  distinctly  and  positively  contradicted 
by  Grout.  Now,  Sir, if  we  were  in  a  court 
of  law,  a  jury  would  be  instructed,  that  if 
they  believe;!  Ware  had  wilfully  deviated 
from  the  truth,  in  this  respect,  nothing 
which  rested  solely  on  his  credit  would  be 
received  as  proved.  We  ask  fo:-  the  Respon- 
dent, in  this,  as  in  other  cases,  only  the  com- 
mon protection  of  the  law.  We  require  on- '' 
ly  that  those  rules,  which  have  governed  oth-  \ 
er  trials,  may  govern  his  ;  and  according  to 
these  rules,  I  submit  to  the  Court  that  it  can-  i 
not  and  ought  not  to  convict  the  Respondent, , 
even  if  the  facts  sworn  to  would,  if  proved, ! 
warrant  a  conviction,  upon  the  sole  testimo-  j 
ny  of  this  witness.  Even  if  we  were  sure 
thatthere  were  no  other  direct  departure 
from  the  truth,  yet  in  the  whole  of  his  nar- 
rative, and  the  whole  of  his  manner,  we  see 
I  think  indications  of  great  animosity  and 
prejudice.  If  the  whole  of  this  transaction 
were  to  be  recited  by  a  friendly,  or  a  candid 
witness,  I  do  not  believe  it  would  strike  any 
body  as  extraordinary.  Any  mode  of  tell- 
ing this  story  which  shall  confine  the  narra- 
tive to  the  essential  facts,  will  leave  it,  in 
my  humble  opinion,  if  not  a  strictly  proper, 
yet  by  no  means  an  illegal  or  impeachable 
rtsaclion.  Let  it  be  remembered  that  a 
great  part  of  his  story  is  such,  as  cannot  be 
onti  i  licted,  though  it  be  false,  in  as  much 
as  it  rejates  to  alleged  conversations  between 


him  and  the  Respondent  when  nobody  else 
was  present.  Wherever  the  means  naturally 
exist  of  contradicting  or  qualifying  his  testi- 
mony, there  it  is  accomplished.  Whatever 
circumstance  can  be  found  bearing  on  it, 
shows  that  it  is  in  a  greater  or  loss  decree  in- 
correct.  For  example,  Ware  would  repre- 
sent that  it  was  an  important  part  of  this  ar- 
rangement to  keep  the  payment  of  the.  fee 
from  the  knowledge  of  the  overseers.  This 
was  the  reason  why  the  charge  was  to  be 
inserted  in  the  existing  account,  by  interline- 
ation. Yet  the  evidence  is,  that  a  complete 
copy  of  this  very  interlined  account  was 
carried  home  by  Ware,  where  the  overseers 
could  see  it,  and  would  of  course  perceive 
exactly  what  had  been  done.  This  is  utter- 
ly inconsistent  with  any  purpose  of  secrecy 
or  concealment. 

Making  just  and  reasonable  allowances, 
for  the  considerations  which  I  have  mention- 
ed, I  ask,  is  any  case  proved,  by  the  rules  of 
law,  against  the  Respondent  ?  And  further, 
Sir,  taking  the  facts  only  which  are  satisfac- 
torily established,  and  supposing  the  Res- 
pondent's conduct  to  have  been  wrong,  is  it 
(dearly  shown  to  have  been  intentionally 
wrong.  If  he  ought  not  to  have  given  the 
advice,  is  it  any  thing  more  than  an  error  of 
judgment  ?  Can  this  Court  have  so  little 
charity  for  human  nature,  as  to  believe  that 
a  man  of  respectable  standing  could  act 
corruptly  for  so  paltry  an  object  ?  Even  al- 
though they  should  judge  his  conduct  im- 
proper, do  they  believe  it  to  have  originated 
in  corrupt  motives  ?  For  my  own  part,  Sir, 
notwithstanding  all  that  prejudices  and  pre- 
possessions may  have  done,  and  all  that  the 
most  extraordinary  manner  of  presenting  this 
charge  may  have  done,  I  will  not  believe, 
till  the  annunciation  of  its  judgment  shall 
compel  me,  that  this  Court  will  ever  convict 
the  Respondent  upon  this  article. 

I  now  beg  leave  to  call  the  attention  of 
the  Court  to  one  or  two  considerations  of  a 
general  nature,  and  which  appear  to  roe  to 
have  an  important  bearing  on  the  merits  of 
this  whole  cause. — The  first  is  this,  that  from 
the  day  when  the  Respondent  was  appointed 
judge  of  probate  down  to  the  period  at  which 
these  articles  of  impeachment  close — from 
the  year  1805  to  1821 — there  is  not  a  single 
case,  with  the  exception  of  that  alleged  by 
Ware,  in  which  it  is  even  pretended  that  any 
secrecy  was  designed  or  attempted  by  the 
Respondent  :  there  is  not  a  singie  case,  in 
which  he  is  even  accused  of  having  wished 
to  keep  any  thing  nut  of  sight,  or  to  con- 
ceal any  fact  in  his  administration,  any 
charge  which  he  bad  made,  or  any  fee  whicji 
he  had  taken.  The  evidence,  on  which 
you  are  to  judge  him,  is  evidence  furnished 
by  himself;  and  instead  of  being  obliged 
to  seek  for  testimony  in  sources  beyond  the 
Respondent's  control,  it  is   his  own  avowed 
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actions,  liis  public  administration,  and  the 
records  of  li  is  office,  which  the  Managers  of 
the  prosecution  alone  have  been  able  to  pro- 
duce. And  yet  he  is  charged  with  having 
acted  wilfully  and  corruptly  as  if  it  were  possi- 
ble that  a  magistrate,  in  a  high  and  responsible 
station,  with  the  eyes  of  the  community  up- 
on him,  should  for  near  twenty  years  pursue 
a  course  of  corrupt  and  wilful  maladminis- 
tration, of  which  every  act  and  every  in- 
stance was  formally  and  publicly  put  on  rec- 
ord by  himself,  and  laid  open  in  the  face  of 
the  community.  Is  this  agreeable  to  the 
laws  of  human  nature?  Why,  Sir,  if  the 
Respondent  has  so  long  been  pursuing  a 
course  of  conscious,  and  wilful,  and  corrupt 
mal-administration,  why  do  we  discover  none 
of  the  usual  and  natural  traces  of  such  a  course 
— some  attempt  at  concealment,  some  ef- 
fort at  secresy  ;  and  in  ail  the  numberless 
cases,  in  which  he  had  opportunity  and 
temptation,  why  is  not  even  a  suspicion 
thrown  out,  that  he  has  attempted  to  draw  a 
veilof  privacy  over  his  alleged  extortions  ? — 
Is  it  in  reason  that  you  should  be  obliged  to 
go  to  his  own  records  for  the  proof  of  his 
pretended  crimes  ?  And  can  you,  with  even 
the  color  of  probability,  appeal  to  a  course 
of  actions  unsuspiciously  performed  in  the 
face  of  heaven,  to  support  an  accusation  of 
offences  in  their  very  nature  private,  con- 
cealed, and  hidden  ? 

Another  consideration  of  a  general  nature 
to  which  I  earnestly  ask  the  attention  of  this 
Hon.  Court,  is  this,  that  after  all  these  ae- 
cusations,  which  have  been  brought  togeth- 
er against  the  Respondent,  in  all  these  arti- 
cles of  impeachment,  and  with  all  the  indus- 
try and  zeal,  with  which  the  matter  of  them 
has  been  furnished  to  the  Hon.  Managers, 
he  is  not  accused  nor  was  suspected  of  the 
crime,  most  likely  to  bring  an  unjust  judge 
to  the  bar  of  this  Court.  Show  me 
the  unjust  judgment  he  has  rendered,  the 
illegal  order  he  has  given,  the  corrupt  de- 
cree he  has  uttered,  the  act  of  oppression 
he  his  committed.  What,  Sir,  a  magistrate, 
charged  with  a  long  avid  deliberate  perse- 
verance in  wilful  and  corrupt,  administration, 
accused  of  extortion,  thought  capable  of 
accepting  the  miserable  bribe  of  a'few  cents 
or  a  Caw  dollars,  for  illegal  and  unconstitu- 
tional acts — and  that  too  in  an  office,  pre- 
senting every  day  the  most  abundant  oppor-  I 
(unities,  and  if  the  Respondent  were  of  the  j 
character  pretended,  the  most  irresistible  | 
temptation  to  acts  of  lucrative  injustice; 
and  yet.  not  one  instance  of  a  corrupt,  ille- 
gal, or  opprc^ive  judgment !  I  do  ask  the 
permission  of  this  Hon.  Court  and  of  every 
member  of  it  to  put  this  to  his  own  con- 
:nce.  I  will  ask  him,  if  he  can  now 
name  a  more  able  and  upright  magistrate, 
as  shown  in  al!  his  proceedings  and  judg- 
ment ill  the  offices  of  probate   in  the 
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State  ?  One  whose  records  are  more  reg- 
ularly and  properly  kept,  whose  administra- 
tion is  more  prompt,  correct,  and  legal, — 
whose  competency  to  theduties  is  more  com- 
plete, whose,  discharge  of  them  is  more 
punctual?  I  put  this  earnestly,  Sir,  to  the 
conscience  of  every  member  of  this  Hon. 
Court.  I  appeal  more  especially  to  my  hon- 
orable friend,  (Mr.  Fay)  entrusted  with  a 
share  of  the  management  of  this  prosecu- 
tion, and  who  has  been  for  twenty  years  an 
inhabitant  of  the  county  of  Middlesex.  I 
will  appeal  to  him,  Sir,  and  I  will  ask  him, 
whether  if  he  knew,  that  this  night  his  wife 
should  be  left  husbandless  and  his  children 
fatherless,  there  is  a  magistrate  in  the  State, 
in  whose  protection  he  had  rather  they 
should  be  left,  than  in  that  of  the  Respon- 
dent ?  Forgetting,  for  a  moment  that  he  is 
a  prosecutor,  and  remembering  only  that 
he  is  a  citizen  of  the  same  county,  a  mem- 
ber of  the  same  profession,  with  an  ac- 
quaintance of  twenty  years  standing,  I  ask  him 
if  he  will  say  that  lie  believes  there  is  a 
county  in  the  State,  in  which  the  office  of 
Judge  of  Probate  has  been  better  adminis- 
tered for  twenty  years,  than  it  has  been  in 
the  county  of  Middlesex  by  this  Respondent. 
And  yet,  Sir,  you  are  asked  to  disgrace  him. 
You  are  asked  to  fix  on  him  the  stigma  of  a 
corrupt  and  unjust  judge,  and  condemn  him 
to  wear  it  through  life. 

Mr.  President,  the  case  is  closed  ?  The 
fate  of  the  Respondent  is  in  your  hands.  It 
is  for  you  now  to  say  whether,  from  the  law 
and  the  facts  as  they  have  appeared  before 
you,  jou  will  proceed  to  disgrace  and  dis- 
franchise him.  If  your,  duty  calls  on  you 
to  convict  him,  convict  him,  and  let  justice 
be  done  I  but  I  adjure  you  let  it  be  a  clear 
undoubted  case.  Let  it  be  so  for  his  sake, 
for  you  are  robbing  him  of  that,  for  which 
with  all  your  high  powers,  you  can  yield  him 
no  compensation  ;  let  it  be  so  for  your  own 
sakes,  for  the  responsibility  of  this  day's 
judgment  is  one,  which  you  must  cany  with 
you  through  your  life.  For  myseif,  I  am 
willing  here  to  relinquish  the  character  of  an 
advocate,  and  to  express  opinions  by  which 
I  am  willing  to  be  bound,  as  a  citizen  of:!:e 
community.  And  I  say  upon  my  honor  and 
conscience,  that  I  sec  not  how,  with  the 
law  and  constitution  for  your  guides,  yen 
can  pronounce  the  Respondent  guilty,  I 
declare,  that  I  have  seen  no  case  of  wilful 
and  corrupt  official  misconduct,  set  forth  ac- 
cording to  the  requisition  of  the  constitution 
1  and  proved  according  to  the  common  rules  of 
evidence.  I  see  many  things  imprudent  and 
ill  judged;  many  tilings  that  I  could  wish 
had  been  otherwise  ;  but  corruption  and 
crime  I  do  not  see.  Sir,  the  prejudices  of 
the  day  will  soon  be  forgotten  ;  the  passions, 
if  any  there  be,  which  have  excited  or  fa- 
vored   this   prosecution,  will  subside  ;    bu 
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the  consequence  of  the  judgment  you  are 
about  to  render  will  outlive  both  them  and 
you.  The  Respondent  is  now  brought,  a 
single  unprotected  individual,  to  this  formi- 
dable bar  of  judgment,  to  stand  against  the 
power  ami  authority  of  the  State.  I  know 
you  can  crush  him,  as  he  stands  before  you, 
and  clothed  as  you  are  with  the  sovereignty 
of  the  State.  You  have  the  power  •'  to 
ehange  his  countenance,  and  to  send  him 
away." — Nor  dp  1  remind  you  that  your 
judgment  is  to  he  rejudged  by  the  communi- 
ty ;  and  as  you  have  summoned  him  for 
trial  to  this  high  tribunal,  you  are  soon  to 
descend  yourselves  from  these  seats  of  jus- 
tice, andstand  before  the  higher  tribunal  of 
the  world.  1  would  not  fail  so  much  in  res- 
pect to  this  lion.  Court,  as  to  hint  that  it 
could  pronounce  a  sentence,  which  the  com- 
munity will  reverse.  No  Sir,  it  is  not  the 
world's  revision,  which  I  would  call  on  you 
to  regard  ;  but  thai  of  your  own  conscien- 
ces when  years  have  gone  by,  and  you  shall 
look  back  on  the  sentence  you  are  about  to 
render.  If  you  send  away  the  Respondent, 
condemned  and  sentenced,  from  your  bar, 
you  a ;c  yet  to  meet  him  in  the  world,  on 
which  you  cast  him  out.— You  will  be  call- 
ed to  behold  him  a  disgrace  to  his  family,  a 
sorrow  and  a  shame  to  his  children,  a  living 
fountain  of  grief  and  agony  to  himself. 

If  you  shall  then  be  able  to  behold  him1 
only  as  an  unjust  judge,  whom  vengeance 
has  overtaken,  and  justice  has  blasted,  you 
will  be  able  to  look  upon  him,  not  without 
pity,  but  yet  without  remorse.  But,  it,  on 
the  other  hand,  you  shall  see  whenever  and 
wherever  you  meet  him,  a  victim  of  preju- 
dice or  of  passion,  a  sacrifice  to  a  transient 
excitement  ;  if  ynu  shall  see  in  him,  a  man, 
for  whose  condemnation  any  provision  oi  the 
constitution  has  been  violated,  or  any  prin- 
ciple of  law  broken  down  ;  then  will  he  be 
ablr — humble  and  low  ;is  may  be  his  condi- 
tion— then  will  he  be  able  to  turn  the  cur- 
rent of  compassion  backward,  ami  to  look 
with  pity  on  those  who  have  been  his  judges. 
If  von  arc  about  to  visit  this  Respondent 
with  a  judgment  which  shall  blast  his 
house  ;  if  the  bosoms  of  the  innocent  and  the 
unliable  are  to  be  made  to  biecii,  under  your 
infliction.  I  beseech  you  to  be  able  to 
state  clear  and  strong  grounds  fm-  your 
proceeding.  Prejudice  and  excitement  are 
transitory,  and  will  pass  away.  Political  ex- 
pediency, in  matters  of  judicature,  is  a  false 
n\)d  hollow  principle,  and  will  never  satisfy 
ihe  conscience  of  him  who  is  fearful  that 
lie  may  have  given  a  hasty  judgment.  I 
earnestly  entreat  you,  for  your  own  sakes.  to 
possess  yoursejyes  of  solid  reasons,  founded 
in  truth  and  justice,  for  the  judgment  you 
pronounce,  which  yon  can  carry  with  you, 
till  von  go  down  into  your  graves;  reasons, 
which  it  will  require  no  argument  to  revive, 


no  sophistry,  no  excitement,  no  regard  to 
popular  favor,  to  rende;  satislaciory  10  your 
consciences  ;  reasons  which  you  can  appeal 
to,  in  every  crisis  of  your  lives,  and  which 
shall  be  able  to  assure  you,  in  your  own 
great  extremity,  that  you  have  not  judged  a 
fellow  creature  without  mercy. 

Sir,  I  have  done  with  the  case   of  this   in- 
dividual, and  now  leave  him  in  your   hands. 
But  I  would  yet  once  more  appeal  to  you  as 
public  men  ;  as  statesmen  ;    as  men  of  en- 
lightened minds,  capable  of  a  large   view  of 
things,  and  of  foreseeing  the    remote    conse- 
quences of  important   transactions  ;  and,  as 
such,  I  would  most  earnestly  implore  you  to 
consider    fully    of  the    judgment   you  may 
pronounce.     You  are  about  to  give   a   con- 
struction to  constitutional   provisions,  which 
may   adhere  to    that    instrument   for   ages, 
cither    for    good    or    evil.     I    may  perhaps 
overrate   the    importance   of   this  occasion 
to  the  public  welfare  ;  but  I  confess   it  does 
appear  to  me  that  if  this  body  give   its  sanc- 
tion to  some  of  the   principles    which  have 
been  advanced  on  this   occasion,  then  there 
is  a  power  in  the  State   above   the   constitu- 
tion and  the  law;  a  power  essentially  aibi- 
trary    and    concentrated,    the    exercise   of 
which  may  be  most  dangerous.     If  impeach- 
ment be  not  under  the  rule  of  the  constitu- 
tion and  the  laws,  then  may  we  tremble,  not 
only  for  those  who  may  be  impeached,    but 
for  all  others.     If  the  full  benefit   of  every 
constitutional  provision  be   not   extended  to 
the  Respondent,  his  case  becomes   the  case 
of  all   the  people    of  the    Commonwealth. 
The  constitution  is  their  constitution.     They 
have  made  it  for  their  own   protection,    and 
for  his  among  the  rest.     They  are    not   ea- 
ger for  his  conviction.    They  are  not  thirsting 
for  his   blood.     If  he   be   condemned,  with- 
out having  his  offences  set  forth,  in  the  man- 
ner which  they,  by  their   constitution   have 
prescribed  ;    and    proved,    in    the    manner 
which  they,    by   their   laws  have   ordained, 
then  not  only  is  he  condemned  unjustly,  but 
the  rights  of  the  whole  people   disregarded. 
For  the  sake  of  the  people  tliemselvts,  there- 
fore, I  would  resist  all  attempts  to  convict  by 
straining  the  laws, or  getting  over  their  pro- 
hibitions.^*-] hold  up    before  him    the   broad 
shield  of  the  constitution  ;    if  through   that 
he  be  pierced  and  fall,  he    will  be  but   one, 
sufferer,  in  a  common  catastrophe. 

Mr.  Webster  having  ended  at  25  minutes 
past  11,  Mr.  SHAW  rose  : — 

Mr.  President,  in  common  with  the  Hon. 
Managers  with  whom  I  am  associated,  I 
trust  that  I  am  sufficiently  impressed  with 
the  magnitude  and  importance  of  the  tran- 
saction in  which  we  are  now  engaged.  I 
am  well  aware  of  the.  dignity  of  the  high 
tribunal  before  which  I  stand,  of  the  duty 
of  the  constitutional  accusers  by  whom  this 
prosecutiou   is    instituted,    of  the    elevated 
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persona  and  official  character  of  the  accus- 
ed, of  the  nature  of  the  offences  imputed  to 
him,  and  the  deep  and  intense  interest, 
which  is  felt  by  the  community,  in  the  re- 
sult of  this  trial.  It  is  perhaps  true,  that 
these  transactions  may  be  recorded  and  re- 
membered, that  the  principles  advanced, 
and  the  decisions  made  in  the  course  of  this 
trial,  will  continue  to  exert  an  influence  on 
society,  either  salutary  or  pernicious,  long 
after  all  those  of  us,  who  either  as  judges  or 
as  actors,  have  a  share  in  these  proceedings, 
shall  be  slumbering  with  eur  lathers.  And 
yet  I  do  not  know  that  these  considera- 
tions, serious  and  affecting  as  they  certainly 
are,  can  afford  any  precise  or  useful  prac- 
tical rule,  either  for  the  conduct  or  decision 
of  this  cause.  In  questions  of  policy  and 
expediency,  there  is  a  latitude  of  choice, 
and  the  same  end  may  be  pursued  by  differ- 
ent means.  But  in  the  administration  of 
justice,  in  questions  of  judicial  controversy, 
there  can  be  but  one  right  rule.  Whether 
therefore  the  parties  are  high  or  low,  wheth- 
er the  subject  in  controversy  be  of  great  or 
of  little  importance,  the  same  principles  of 
law,  the  same  rules  of  evidence,  the  same 
regard  to  rigid  and  exact  justice,  must  guide 
and  govern  the  decision.  "Thou  shalt  do 
no  unrighteousness  in  judgment;  thou  shalt 
not  respect  the  person  of  the  poor,  nor  hon- 
or the  peiion  of  the  mighty,  but  in  right- 
eousness shalt  thou  judge  thy  neighbor;" — 
is  an  injunction  delivered  upon  the  highest 
authority  and  enforced  by  the  most  solemn 
of  all  sanctions. 

Nor  am  I  aware  that  powerful  and  animat- 
ed appeals  to  your  compassion  or  resent- 
ment.can  have  any  considerable  or  lasting  in- 
fluence ;  they  may  indeed  afford  opportuni- 
ty for  the  display  of  genius  and  eloquence, 
excite  a  momentary  feeling  of  sympathy 
and  admiration,  and  awake  and  command 
attention.  Beyond  this,  their  influence 
would  be  pernicious  and  deplorable.  If  the 
•charges  brought  against  the  Respondent  are 
satisfactorily  proved,  justice,  that  justice  due 
to  the  violated  rights  of  an  injured  commu- 
nity, that  justice  deserved  by  the  breach  of 
the  most  sacred  obligations,  demands  a  con- 
viction, from  which  no  considerations  of 
compassion  can  or  ought  to  shield  him.  On 
the  contrary,  if  these  charges  are  not  sub- 
stantiated, or  do  not  import  criminality, 
no  feelings  of  resentrnent,no  prepossessions  of 
guilt,  however  thoroughly  impressed, can  pre- 
vent his  acquittal.  The  question  therefore 
comes  to  precisely  the  same  point,  as  in  ev- 
ery other  case  of  criminal  accusation,  that 
of  guilt  or  innocence.  In  discharging  that 
part  of  the  duty  of  this  occasion,  which  has 
unexpectedly  devolved  on  me,  I  am  op- 
pressed with  a  feeling  of  anxiety,  which  it 
ss  impossible  to  express,  and  quite  in  vain  to 
disguise.     The    extent  and   yariety  of  the 


legal  and  constitutional  principles,  which 
have  been  brought  under  discussion,  the 
number  of  (ho  charges  contained  in  these 
articles,  with  the  mass  of  evidence  introduc- 
ed in  relation  to  them,  the  rare  combina- 
tion of  talent,  eloquence  and  legal  informa- 
tion, which  the  Respondent  has  called  to 
his  aid  in  conducting  his  defence,  all  admon- 
ish me  of  the  great  weight  of  responsibility, 
which  rests  upon  the  Managers  of  this  pros- 
ecution. 

Regarding  this  however,  as  a  duty,  a  great 
public  duty,  from  which  I  dare  not  shrink, 
relying  upon  your  indulgence  and  that  of 
the  Hon.  Court,  I  shall  proceed  in  the 
discharge  of  it,  in  the  best  manner  in  my 
power. 

This  is  a  prosecution  founded  on  a  com- 
plaint made  by  the  House  of  Representa- 
tives, and  conducted  in  the  most  solemn 
form,  known  to  the  constitution — that  of 
impeachment.  It  embraces  the  discussion 
of  principles,  in  which  the  people  of  this 
Commonwealth  have  a  deep  interest.  The 
pure,  upright  and  unsuspected  administra- 
tion of  justice,  in  all  its  departments,  af- 
fording at  once  security  and  satisfaction  to 
every  citizen,  lies  at  the  foundation  of  all 
those  civil  and  social  lights,  which  it  was  the 
main  design  of  the  constitution  to  preserve 
and  perpetuate.  With  a  view  to  so  impor- 
tant and  vital  an  interest,  this  prosecution 
has  been  brought  forward,  by  the  House  of 
Representatives.  But  1  trust  Sir,  it  isscarce- 
]y  necessary  in  behalf  <jf  that  House  and 
tiie  Managers,  distinctly  to  disavow  and  dis- 
claim all  feeling  of  resentment ;  all  partial, 
sinister  or  vindictive  motives,  in  the  conduct 
of  this  prosecution.  The  office  of  accuser 
is  certainly  a  painful  and  irksome  one,  and 
to  most  of  us  happily  a  rare  and  unusual  one. 
But  a  slight  recurrence  to  the  circumstan- 
ces attending  this  proceeding  will  show,  that 
the  course  adopted  by  the  House  of  Repre- 
sentatives was  inevitable  ,•  one  which  admit- 
ted of  no  alternative  ;  which  was  required 
by  an  imperious  sense  of  duty.  At  the  last 
session  of  the  Legislature,  complaints  cams 
to  that  House,  respecting  the  official  conduct 
of  the  Respondent,  which  were  of  a  nature 
to  demand  an  immediate  and  thorough  in- 
vestigation. An  inquiry  was  instituted  by  a 
committee  furnished  with  authority  to  send 
for  persons  and  papers.  By  this  means,  in- 
formation was  communicated  and  (acts  were 
disclosed,  which  demanded  the  prompt  and 
vigorous  interposition  of  the  constitutional 
powers  of  the  House  of  Representatives  for 
the  purpose  of  bringing  the  Respondent  to 
an  open  and  impartial  trial.  This  alone,  if 
innocent,  could  enable  him  to  wipe  away  tin* 
foul  stains  attached  to  his  official  reputation, 
and  to  reinstate  himself  in  the  confidence 
and  good  opinion  of  his  fellow-citizens.  On 
the  contrary,  if  guilty,  this  done  cuuld  aT- 
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lord  an  adequate  means  of  punishing  the 
flagrant  misconduct  of  the  Respondent, 
stripping  him  of  those  delegated  powers, 
which  he  had  wantonly  abused,  and  vindi- 
cating the  purity  and  integrity  of  justice. 
The  House  of  Representatives  therefore 
could  not  for  a  moment  hesitate  as  to  their 
course  of  proceeding.  The  trouble  and  ex- 
pence  of  such  a  prosecution,  though  distinct- 
ly foreseen,  could  scarcely  require  a  mo- 
ment's consideration  ;  they  were  but  as  the 
dust  of  the  balance,  in  comparison  with  the 
great  object  in  view.  The  lime  and  man- 
ner in  which  this  trial  is  had,  the  prospect 
of  its  speedy  decision,  are  certainly  subjects 
of  congratulation.  Scarcely  two  months 
have  elapsed  since  these  charges  were  pre- 
ferred ;  and  yet  ample  time  has  been  al- 
lowed to  the  Respondent  to  prepare  fur  his 
defence.  It  is  to  be  hoped  that  this  prece- 
dent will  serve  to  redeem  the  process  of  im- 
peachment, from  die  imputation  of  unwar- 
rantable and  almost  interminable  delay,  which 
has  sometimes  been  attached  to  it,  and  dis- 
play it  in  the  exercise  of  those  salutary 
powers,  for  which  it  was  designed. 

One  of  ttie  learned  counsel    for  the   Res- 
pondent, has  suggested  that  the  Respondent 
liassome  reason  to  complain   of  circumstan- 
ces attending  this  prosecution,  which    in  his 
view  might   serve  to  prejudice   him   in  the 
opinion  of  his  judges.     It  is  stated  that   re- 
ports have  been  in   extensive  circulation   in 
the  community  injurious   to  his   reputation, 
that  circumstances  of  his  case  have  even  been 
alluded  to  in  publications,  and  a  single   par- 
graph  to  that  effect  from  a  newspaper  in  the 
interior  was  read.    For  none  of  these  things 
certainly  are  the   House  of  Representatives 
responsible.       So    cautious    were    they    of 
giving  premature  publicity  to  these  charges, 
before  the  Respondent  could  have  opportu- 
nity to  know  and  to  answer  them,  that   they 
expressly  declined  printing  the   report  and 
the  articles  of  impeachment,   even  for  the 
use  of  their  own   members   and   Manageis. 
But  whatever  may  be  the  origin   and  extent 
of  such  rumors  and  anonymous  imputations, 
they  can  have  no  influence  here.     At  a  time 
when  slanderous    tongues,   and   pens,    and 
presses  are    busy  with    the  names,  of  men, 
most  eminent  in  society,  for  purity  and  irre- 
proachable integrity,  the  Respondent  would 
indeed  be  above  the  lot  of  humanity  if  he 
could  hope  to   pass  unnoticed.     But  mere 
statements  and   suggestions,   whatever  may 
be  their  import,  whether  whispered  in  secret 
or  circulated  in  public  journals,  can    make 
no  impression  on  the  minds  of  men  of  firm- 
ness  and   discernment,  of  men   who  know 
and  appreciate  the  value  of  official  reputa- 
tion, and  above  all,  of  men  who   are  bound 
by  their  oaths  to    decide  according  to  evi- 
dence. 

With  regard  to  the  principles  upon  which 
this  impeachment  is  to  be  conducted,  we  I 


shall  not  essentially  differ  with  the  leant.  < 
counsel  for  the  Respondent, in  the  views  they 
have  taken.  These  principles  are  to  be  de- 
rived partly  from  the  common  law  of  Eng- 
land, in  which  most  of  our  legal  principles 
and  practices  have  their  origin,  and  partly 
from  the  provisions  of  our  own  constitution. 
The  article  in  the  constitution  under  which 
this  tribunal  is  organized,  piovides  that  the 
Senate  should  be  a  court  for  the  trial  of  all 
impeachments  made  by  the  House  of  Rep- 
resentatives against  any  officer,  or  officers  of 
this  Commonwealth, for  misconduct  and  mal- 
administration in  their  offices. 

Some  difference  of  opinion  may  arise,  ;>s 
to  the  true  construction  and  effect  of  these 
words,  misconduct  and  mal-admiuislration 
in  office,  as  they  stand  in  this  clause  of  the 
constitution,  proceeding  partly  from  the  am- 
biguity and  want  of  technical  precis-on  in 
the  words  themselves,  and  partly  from  their 
connection  with  the  other  words  in  the  same 
paragraph.  The  latter  clause  provides,  that 
the  party  so  convicted  (i.e.  on  impeach- 
ment,) shall  be  nevertheless  liable  to  indict- 
ment, trial,  judgment  and  conviction,  accord- 
ing to  the  laws  of  the  land. 

Perhaps  the  most  reasonable  construction 
of  these  provisions  in  the  constitution  taken 
together,  is,  that  proceedings  by  impeach- 
ment and  by  indictment  are  had  alio  intuitu, 
designed  and  intended  for  distinct  pur- 
poses ;  the  one  to  punish  the  officer,  and  the 
other  the  citizen.  It  is  obvious  that  a  per- 
son in  official  station,  is  bound  in  common 
with  all  other  citizens,  to  obey  the  laws  of 
the  land,  and  is  answerable  to  the  ordinary 
tribunals  for  any  violation  of  them.  But  the 
constitution  establishes  a  broad  and  marked 
distinction  between  official  delinquency,  and 
offences  against  social  duty.  Criminal  acts 
therefore  may  be  committed  by  an  officer,  of 
such  a  nature  as  to  render  him  liable  to  in- 
dictment and  punishment  in  the  courts  of 
justice,  and  at  the  same  time  being  in  obvi- 
ous violation  of  his  official  duty,  may  render 
him  liable  to  impeachment.  Again,  other 
acts  may  be  supposed,  which,  as  breaches  of 
the  laws,  would  render  an  officer  liable  to 
indictment  and  punishment,  but.  which  not  in 
any  way  affecting  his  official  character  and 
duty,  would  not  render  him  liable  to  im- 
peachment. The  position  is  equally  sound, 
that  acts  may  be  committed  by  a  public  offi- 
cer, in  direct  violation  of  his  official  duty 
which  would  amount  to  misconduct  and  mal- 
administration in  office  within  the  intent  of 
the  constitution,  and  which  would  conse- 
quently render  the  officer  lroble  to  impeach- 
ment, and  yet  of  such  a  nature  that  the  ordi- 
nary tribunals  would  not  take  notice  of  and 
punish  them,  in  their  usual  coarse  of  pro- 
ceedings, and  according  to  the  laws  of  the 
land,  and  for  which  therefore  the  offender 
would  not  be  indictable.  If  this  construc- 
tion be  true,  an  act  may  be  punishable  both 
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by  indictment  tind  impeachment,  or  the  one,  I]  that  after  all,  this  prosecution  is  little  more 
or  the  other  exclusively,  according  to  its  na-  |  ilian  an  appeal  to  your  discretion  or  your 
Hire  and  circumstances.  s^  resentment,  to  remove  the  Respondent  from 

By  the  constitution,  which  is  a  law  of  the 
highest  nature,  every  officer,  is  bound  to  take 
an  oath, faithfully  and  impartially  to  perform 


and  discharge  all  the  duties  incumbent  on 
him  as  such  officer,  according  to  the  best  of 
his  abilities  and  understanding,  agreeably  to 
the  rules  and  regulations  of  the  constitution, 
and  the  laws  of  this  Commonwealth. 

To  perform  these  duties  faithfully  and 
impartially,  he  must  understand  them,  and 
he  must  use  due  diligence  to  acquaint,  him- 
self with  them.  I  should  therefore  hold 
thatanv  gross  and  continued  neglect  of 
the  ordinary  means  of  information,  as  if  an 
officer  were  to  disregard  those  public  statutes 
•which  are  made  from  time  to  time,  and, 
the  knowledge  of  which  would  be  necessary 
to  the  intelligent  and  proper  discharge  of  the 
duties  of  his  oimce,or  if  the  judge  of  an  inferior 
court  should  wilfully  neglect  to  inform  him- 
self of  those  adjudications  of  superior  courts, 
which  as  precedents  ought  to  bind  and  gov- 
ern him  ;  or  in  any  way  should  wilfully  neg- 
lect the  means  of  qualifying  himself  for  ihe 
faithful  and    intelligent    performance  of  his 


office,  because  he  has  happened  to  become 
unpopular  and  obnoxious.  Upon  this  as- 
sumption much  of  the  argument  and  elo- 
quence of  the  learned  gentlemen  on  the 
other  side,  have  been  exhausted  ;  and  they 
have  contended  with  a  laudable,  but  in  our 
view,  rather  a  misplaced   iuk\    unnecessary 

I "zeal,  against  the  introduction  of  arbitrary 
and  oppressive  principles.  Sir,  I  am  at  a 
loss  to  discover   in  what  pait  of  these   pro- 

j  ceedings,  the  learned  gentlemen  have  per- 

|  ceived  any  ground  for  imputing  any  such 
views  to  the  Managers  of  this  impeachment. 

;  It  would  surely  be  a  paltry  and  inglorious 
triumph,  one  which  the  House  of  Repre- 
sentatives and  the  Managers  would  eanaest- 

,  ly  and  sincerely  deprecate,  should  they  suc- 
ceed in  attaining  the  object  of  the  present 
prosecution,  at  the  hazard  of  sanctioning 
principles,  and  establishing  a  precedent, 
which  would    impair   the  rights   and    jeop- 

■  ardize  the  liberties  of  themselves,  their  con- 

,  stituents  and  their  posterity.  It  is  true,  that 
by  another  course  of  proceeding  warranted 
by  a  different  provision  of  the   constitution, 


duties,  such   neglect  would    be   misconduct  Li  any  officer  may  be  removed   by  the  Exeo 

punishable   by     impeachment.     Perhaps,  in 

this  view,   the  commission  of  any    heinous 

crime,though  not  immediately  connected  with 

the  execution  of  his  office,  by  utterly  disquali-  ; 

fving  him  and  rendering   him   incapable   of 

performing  the  duties  of  an  office,  requiring 

dignity,   confidence,   ability    and    integrity, 

might  reasonably  be  construed  to  be  misbe-  | 

haviour,  and  misconduct  in  office.     I  should 


utive,  at  the  will  and  pleasure  of  a  bare  ma- 
jority of  the  Legislature  ;  a  will,  which  the 
Executive  in  most  cases  would  have  little 
power  and  inclination  to  resist.  The  Leg- 
islature, without  either  allegation  or  proof, 
ha>  but  to  pronounce  the  sic  volo,  sic  jubeo, 
and  the  officer,  is  at  once  deprived  of  his 
place,  and  of  all  the  rank,  the  powers  and 
emoluments  belonging  to   it.      And  yet  per- 


certainly  yield  with  great  reluctance  to  the  ;  haps,  this  provision,  whether  wise  or  not  I 
position  of  one  of  the  learned  counsel,  that  will  not  now  stop  to  consider,  is  hardly  suffi- 
the  commission  of  an  inrarnous  offence  by  a  cient  to  justify  the  extraordinary  alarm 
judge,  as  perjury  or  forgery,  for  instance,  I  which  has  been  so  eloquently  expressed  for 
would  not  render  him  liable  to  impeachment.  ,  the  liberty  and  security  of  the  people,  or  to 
It  would  certainly  be  a  great  defect  in  the  {  affix  upon  the  constitution  the  charge  of 
constitution,  if  a  man  could  be  brought  to  | :  containing  features  more  odious  and  oppres- 
the  bar  one  day,  convicted  of  an  infamous  j  sive  than  those  of  Turkish  despotism.  The 
oft'euce.  and  sent  to  the  pillory,  and  the  next,  ,  truth  is,  that  the  security  of  our  rights  de- 
could  assume  the  robes  of  office,  and  sit  in  j  pends  rather  upon  the  general  tenor  and 
judgment  and  denounce  an  ignominious  J  j  character  than  upon  particular  provisions  of 
punishment  upon  a  fellow  criminal,  not  1 1  our  constitution.  The  love  of  freedom  and 
more  infamous  than  himself.  It  is  howev-  ||  of  justice — so  deeply  engraven  upon  the 
er  useless  to  speculate  further  upon  ques-  |,  hearts  of  the  people,  and  interwoven  in  the 
tions  however  interesting  to  the  character  h  whole  texture  of  our  social  in-ititwtions — a 
of  the  Commonwealth  and  the  principles  of  If  thorough  and  intelligent  acquaintance  with 
its  constitution,  which   do  not  arise  iminedi-  {,  their  rights — and    a  firm   determination   to 


ately  in  the  case  now  under  consideration. 
Rut  sir,  it  has  been  urged  upon  you  in  the 
course  of  this  trial,  and  reiterated  again  and 
again,  with  as  much  confidence  as  if  it  were 
a  conceded  point,  that  the  Managers  here 
claim  to  come  before  you,  with  loose,  gener- 
al and  undefined  charges  against  the  Res- 
pondent, relying  rather  upon  a  general  tem- 


inaintain  them — in  short  those  moral  and 
intellectual  qualities,  without  which,  social 
liberty  cannot  exist,  and  over  which  despot- 
ism can  obtain  nocontroul — these  stamp  the 
character  and  give  security  to  the  rights  of 
the  free  people  of  this  Commonwealth.  So 
long  as  such  a  character  is  maintained,  no 
danger  perhaps  need  be    apprehended  from 


oer  of  dissatisfaction  abroad,  than  upon  any  j'  the  arbitrary   course    of  proceeding,  under 
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his   conduct,  and     the  provision  of  the  constitution,  to  which 
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I  have  alluded.  But  Sir,  we  have  never  for  a 
moment  imagined,  that  the  proceedings  on 
this  impeachment  could  be  influenced  or  of- 
j'ected  by  that  provision.  The  two  modes 
of  proceeding  are  altogether  distinct,  and  in 
my  humble  apprehension  were  designed  to 
effect  totally  distinct  objects.  No  Sir  ,•  had 
the  House  of  Representatives  expected  to 
attain  their  object,  by  any  means  short  of  the 
allegation,  proof  and  conviction  of  criminal 
misconduct,  an  address  and  not  an  impeach' 
ment  would  have  been  the  course,  of  pro- 
ceeding adopted  by  them.  We  readily  there- 
fore  agree,  that  here  is  no  question  of  expe- 
diency, of  fitness  or  unfitness  ;  but  one  of 
judicial  inquiry,  of  guilt  or  innocence.  We 
"make  no  appeal  to  the  will  or  discretion,  but 
address  ourselves  solely  to  the  understanding, 
the  judgment  and  the  consciences  of  the 
Judges  of  this  Honourable  Court.  We  also 
cheerfully  accede  to  the  proposition  that  this 
is  a  court  of  justice,  of  criminal  jurisdiction, 
possessing  all  the  attributes  and  incidents  of 
such  a  court. 

It  was  observed,  rather  casually,  by  one 
of  my  learned  colleagues  in  the  opening, 
that  this  court  had  no  known  and  establish- 
ed rules  of  proceeding.  How  is  the  fact? 
In  searching  the  journals  of  the  Senate  four 
cases  only  of  impeachment  appear  to  have 
happened,  during  the  forty  years  which  have 
elapsed,  since  the  organization  of  this  gov- 
ernment. It  is  therefore  not  singular,  that 
with  so  few  precedents,  no  rules  of  practice 
or  forms  of  proceeding  should  be  established 


visions  in  the  codes  of  other  conning 
Laws  thus  derived  necessarily  resulting  from 
the  nature  and  constitution  of  society,  are  oi 
the  highest  authority,  and  when  discovered, 
arc  binding  upon  the  judgment  and  the  con- 
sciences of  judges,  from  the  obligation  of 
.which  they  can  no  more  escape,  than  the 
planets  from  the  operation  of  those  physical 
laws,  by  which  they  are  governed  and  regu- 
lated. 

In  regard  to  fhe  form  of  articles  of  im- 
peachment little  aid  can  be  derived  from 
common  law  precedents.  One  general  rule 
however  appears  to  be  well  {established, 
which  is,  that  in  articles  of  impeachment 
the  same  strictness  and  precision  is  not  re- 
quired,  as  in  ease  of  indictments.  I(  this 
rule  is  founded  in  considerations  of  proprie- 
ty, under  the  common  law  of  England,  its 
fitness  here  is  still  more  obvious.  There,  the 
object  of  an  impeachment  is  not  merely  to 
animadvert  on  the  efiicial  misconduct  of  the 
Respondent,  but  it  embraces  the  whole  ex- 
tent of  the  offence  charged,  with  a  fiew  to 
the  whole  punishment  due  to  such  offence,  and 
the  judgment  upon  it,may  either  be  capital  ov 
any  punishment,  short  of  death.  It  has 
therefore  all' the  object  and  effect  of  an  in- 
dictment. Here  the  object  is  to  inquire  in- 
to, and  decide  upon  the  official  misconduct 
of  the  accused,  and  the  only  reasonable 
rule  with  regard  to  form,  is  that  the  articles 
shall  set  forth  all  those  acts,  which  consti- 
tute such  official  misconduct,  with  sufficient 
certainty  and  precision  to  enable    the    court 


or  known.     Legislation  is  the  ordinary  duty      and  the  accused  to  understand  the  nature  and 


of  this  Senate  ;  but  the  powers  or  a  judicial 
court  being  vested  in  it,  though  in  practice 
usually  dormant,  must  be  called  forth  from 
time  to  time,  as  occasion  requires  their  exer- 
cise, in  such  form  as  the  Senate  itself  may 
deem  expedient.  it  is  then  true,  that  the 
forms  of  proceeding  in  this  court,  and  its 
rules  of  practice,  are  within  its  own  breast, 
to  be  adopted  and  promulgated  at  its  own 
discretion.  This  is  the  whole  extent  of  the 
observation,  that  this  court  is  controlled  and 
governed  by  no  known  rules.  But  it  has  not 
been,  and  it  cannot  be  contended,  that  in  its 
decisions  and  adjudications,  this  court  is  not 
governed  by  established  laws.  These  may 
be  either  positive  and  express,  or  they  may 
«tepend  upon  reasoning  and  analogy.  It 
would  be  idle  to  expect  a  rule  applicable  to 
every  case,  in  (he  text  of  the  statute  book. 
Laws  are  founded  on  certain  general  prin- 
ciples, and  the  relations  of  men  in  society 
It  is  the  province  of  this  court,  as  of  all  Oth- 
er judicial  tribunals,  to  search  out  and  apply 
these  principles  to  the   particular  cases,    in 


judgment  before  them  ;  and  in 


doing 


this 


in  addition  to  general  reasoning,  they  will 
avail  themselves  of  all  the  aid  to  be  derived 
from  books  of  established  authority  in  the 
principles  of  the  common  law,  the  decisions 
ef  eminent  judges,  and  the  analogous  pro- 


It 


extent  of  the  offence  charged. 

The  general  principle  of  law,  upon  which 
we  rely  in  support  of  this  prosecution  is, 
that  any  wilful  violation  of  law,  or  any  wil- 
ful and  corrupt  act  of  omission  or  commis- 
sion, in  execution,  or  under  color  of  that  of- 
fice, the  duties  of  wh:ch  the  Respondent  has 
sworn  to  perforin  and  discharge  faithfully 
and  impartially,  according  to  the  best  of 
his  abilities  and  understanding,  agreeably  to 
the  constitution  and  laws  of  this  Common- 
wealth, is  such  an  act  of  misconduct  and 
mal-administration  in  effice,  as  will  render 
him  liable  to  punishment  by  impeachment. 
Such  oath  of  office,  being  prescribed  by  the 
supreme  law,  in  addition  to  the  religious  ob- 
ligation upon  the  conscience  of  the  officer, 
imposes  a  local  obligation,  as  binding  and 
explicit  as  if  the  constitution  had  provided 
in  other  words,  that  every  officer, acting  un- 
der it  should  so  perform  and  discharge  thedu- 
ties  of  his  office,  under  pain  of  impeach- 
ment. But  what  those  duties  are,  must  be 
a  subject  of  inquiry  in  each  particular  case, 
and  must  be  ascertained  by  reference  to  ex- 
press laws  relating  to  such  office,  or  to  the 
principles  of  (he, common  law,  and  those  gen 
end  and  obvious  rules  resulting  from  thefta* 
ture,  purposes  and  powers  of  the  office  in 
question. 
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The  office  of  Judge  of  Probate,  is  a  high  ju- 
dicial office,  one  oi  great  dignity,  utility  and 
importance,  the  pure,  upright  and  faithful  ex- 
ecution of  which  is  essential  to  the  best  inter- 
ests of  society.  In  the  probate  court, by  far  the 
greater  proportion  of  all  decrees  are  made  ex 
parte,  atfecting  the  rights  of  the  widow,  the  or- 
phan, the  infant,  the  idiot,  and  lunatic  ;  of  all 
those  whom  the  law  regards  as  utterly  help- 
less, and   whose   rights    therefore,  it  is  the 
peculiar   province    of   the  court    to  watch 
over   and  protect.     A  judge  of  probate    is 
to  be  regarded  as   standing   in   one    of  the 
most  interesting  relations    in     society,  exer- 
cising a   paternal  as  well  as  judicial  jurisdic-  ; 
lion,  and  one  therefore,  in  which  corruption,  i 
oppression,  and  misconduct  are  deserving  of  ! 
the  severest  punishment.     With   these  gen-  | 
eral  views  of  the  nature  and  objects  of  this 
prosecution,  1  propose  to  consider  the  articles 
more  particularly,  and  apply   the  evidence 
which  has  been  adduced  in  support  of  them. 


this,  that  when  money  is  offered  and  receiv- 
ed as  a  gratuity  without  auy  demand  on  the 
part  of  the  offiser,  this  is  not  extortion. — 
And  this  is  an  answer  to  the  case  put  of  a 
clergyman,  in  marrying  a   couple.     No  fee 


The  first  article  charges  that  the  Res- 
pondent, under  color  of  holding  a  pro- 
bate court,  but  not  at  a  probate  court  held  ac- 
cording to  law,  transacted  certain  probate 
business  and  corruptly  demanded  and  re- 
ceived therefor  as  fees  of  office,  larger  fees 
than  by  law   allowed. 

Tiie  demanding  and  receiving  excessive 
fees,  by  an  officer,  is  technically  called  ex- 
tortion. I  beg  leave  to  differ  in  some  res- 
pects from  the  learned  counsel  for  tiie  Res- 
pondent, in  their  views  of  this  subject.     Too 


whatever  is  usually  asked  or  demanded  ;  and 
whatever  is  offered  and  received  whether 
more  or  less  than  the  legal  fee  is  taken  by 
way  of  gratuity  or  present.  Put  when  on 
being  asked,  the  officer  stales  a  sum  as  his 
fee,  which  is  more  than  the  law  allows,  al- 
though such  sum  is  paid  without  objection 
or  apparent  reluctance,  such  payment  is  not 
voluntary  or  gratuitous,  within  the  meaning 
of  the  law  ;  the  money  is  taken,  is  asked 
or  demanded,  and  received  under  color  of 
office,  which  brings  it  directly  within  the 
definition  of  extortion. 

If  the  supposed  court  of  probate  stated  in. 
this  article  were  illegal  and  irregular,  then 
any  fees  taken,  for  probate  business,  would  be 
by  color  of  office,  and  without  authority  of 
law.  I  understood  it  to  be  distinctly  and  ex- 
pressly admitted,  by  the  learned  gentleman 
who  opened  this  defence,  that  if  these  spe- 
cial courts  were  illegal,  the  taking  of  any 
II  fees,  would  be  unquestionably  illegal.  This 
;:  admission  is  perhaps  stated  more  strongly 
ji  than  intended;  but  whether  admitted  or 
i!  not,  we  take  it  to  be  a  sound  position. 

It  is  not  my  intention  at  this  time  to  add 

j  much  to  the  observations,  which    I  had  the 

honor  of  submitting  some  days  since,   upon 

I  the  nature  and  constitution  of  courts  of  pro- 

;  bate  in  this  Commonwealth,  for  the  purpose 


much  stress  appears  to  be  laid  upon  the  mere     of  showing  that  the  special  courts,  held  by  the 


etymology  of  the  word,  from  which  it  is 
supposed  that  some  restraint  must  be  im- 
posed upon  the  party  paying,  or  some  duress 
or  coercion  practised,  to  induce  the  pay- 
ment, in*  order  to  constitute  extortion.  This 
notion  is  not  warranted  by  the  authorities, 
ail  of  which  concur  in  this,  that  when  mon- 
ey is  demanded  and  received  by  color  of  of- 
fice, where  none  is  due,  or  more  than  is  due, 
it  is  extortion.  It  is  not  requisite  that  the 
party  paying  should  resist,  or  even  object  to 
the  payment.  He  may  or  may  not  know 
that  the  demand  is  extorsive.  He  may 
yield  through  ignorance,  or  he  may  prefer 
acquiescing  in  an  illegal  and  unjust  de- 
mand, to  the  trouble  and  risk  of  an  alterca- 
tion with  an  officer,  whose  good  will  it  is  his 
interest  to  conciliate.  But  the  officer,  is 
bound  at*  his  peril  to  take  notice  what  his 
fees  arc,  and  to  ask  and  receive  no  morethan 
the  law  will  warrant.  It  is  however  urged 
ill  u  when  money  is  paid  voluntarily  to  an 
officer,  to  stimulate  him  to  the  more  prompt 
discharge  of  his  duty,  the  receiving  it  is  not 
extortion.  This  proposition  however  well 
founded,  can  never  apply  to  the  case  of  a 
judicial  officer.  Justice  when  due,  cm 
neither  be  sold  nor  delayed.  But  the  dis- 
tinction i.i  case   of  a  ministerial  officer,  is 


Respondent  at  his  office,  in  Groton,  without 
the  aid  and  presence  of  a  Register,  were  ir- 
regular and    illegal.     The   authorities  upon 
this  point  are  fully  before  the  Court,   and  I 
shall    not    recapitulate   them.     Whether  a 
court  of  probate,  is,  or  is  not,  a  couit  of  rec- 
ord, according  to  the  common  law  definition, 
it  is  clearly  provided   and  implied,  both  by 
the  rules  of  the  ecclesiastical  courts  in  Eng- 
land, and  the  laws  of  this  State,  that  all   le- 
gal and  judicial  proceedings  therein,  are   to 
be  authenticated  and  recorded  by    a   Regis- 
ter.    I  cited  the  other  day,   from    Dr.   Gib- 
son, the  canon  of  1603.  to  which  I  again  ask 
the   attention   of  the  Court,   together   with 
the  commentary  thereon,  which  is   precisely 
!  in  point.     Our  own   statute  law,    providing 
that  the  Register  of  probate  shall   be   under 
bond,  and  under  oath,  and  further  providing 
that    the    judge    may   appoint  a 
j  for  the  time  being,  when  the  regular 
{ ler  is  necessarily   detained    by    sickness,   or 
!  other  cause,  certainly  implies  tint  a   register 
is  necessary  to  the  regular  organization   of 
j  the  court.     The  propriety  and  fitness,  if  not 
the  absolute-; necessity  of  such  a  regulation, 
\  is  obvious.     The  disposition  of  large  estates, 
:  and  other  very  important  rights   depend  up- 
:  on  tiie  decrees  and  proceeding',  oJ  the    ptii- 
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Lute  court,  and  all  parties  interested  in  them 
have  aright  to  rely  upon  the  records  of  that 
court,  for  authentic   information  respecting 
them.      Hut   unless    these   proceedings  are 
duly  recorded,  at  the  time  when  they   take 
place,  such  information  cannot  be  obtained, 
and    the   utmost    confusion    may  ensue.     1 
will  not  trouble  the  court  with    many  cases, 
when  this  would  happen  ;  two  or   three   are 
sufficient,  to  illustrate  my  view.     Whilst  the 
judge  is  granting   a  letter    of  administration 
at  Groton,  a  will  may  be    regularly    filed  in 
the  probate    office  according    to    law  ;     by 
which     means    an    administrator,    without 
right  or    proper    authority,    might    possess 
himself  of  the  whole   estate   of  «   deceased 
person,  to  the    great   injury    of  the   persons 
lawfully  entitled  to  it.     Again  the  judge    at 
a  special  court,  might  grant  letters   of  guar- 
dianship over  a  person  non  compos,  or  spend- 
thrift, whereby    his   power  of  making  con- 
tracts would  be  suspended,  and  yet  this   fact 
which  onght  to  be   matter   of  record,  being 
known  only  to  the  judge,  and  the-evidenee  ol 
it  retained  in  his  custody,  a    person   having 
inquired  at  the  probate  office,   and  even  ob- 
tained the  certificate  of  the  register  that  no 
such  guardianship  had  been  granted,  might 
enter  into  contracts  with  the  person  thus  in- 
capacitated from  contracting,   which  would 
he  ruinous.     But  it  cannot  be   necessary  to 
multiply    instances  ;    it    is   sufficient    if  the 
law  has  provided    by  positive   regulation   or 
necessary  implication,  that  the  official   acts 
and  doings  of  a  judg;e  of  probate,  shall    be 
regularly  authenticated  and  recorded  by  the 
register  of  probate,  for  whose  appointment, 
attendance  and  compensation   the   law   has 
fully  provided. 

It  is  therefore  obviously  the  duty  ef  the 
judge,  if  pursuant  to  the  authority  given 
him,  he  proposes  to  hold  a  court,  at  any 
other  time  and  place  than  those  provided  by 
law,  or  to  which  the  court  stands  regularly 
adjourned,  to  give  notice  to  the  register,  that 
he  may  attend.  The  judge  is  bound  to  take 
notice  of  the  duties  of  the  register,  and  of 
the  laws  and  regulations  respecting  them  ; 
and  if  he  conducts  his  courts  in  such  a  man- 
ner as  to  prevent  the  register,  from  the  regu- 
lar and  proper  discharge  of  the  duties  of 
his  office,  such  proceedings  are  irregular. 
The  Court  will  recollect  the  case  of  Judge 
Addison,  of  Pennsylvania,  who  was  tried 
and  convicted  on  impeachment  when  the 
charge  was,  a  supposed  usurpation  of  power, 
in  preventing  his  colleague  by  an  exertion 
of  authority,  from  exercising  the  right  which 
he  was  supposed  to  possess. 

It  has  however  been  objected  that  the  ar- 
ticle, does  not  allege  that  the  register  was 
not  present.  Like  most  of  the  objections 
to  the  form  of  these  articles,  this  we  appre- 
hend has  little  weight.  The  article  alleges, 
(h.Ht  the  Respondent,  professing  to   exercise 


the  functions  of  his  office,  but  not  at.  a  probate 
court  held    according    10    law,    did  certain 
acts,  and  under  color   thereof   took   certain 
fees.     In  answer  to  this  allegation  the   Res- 
pondent has  endeavored  to   show  that   this 
was  a  legal  and  regular  probate    court,  and 
has  argued    strenuously  in   support  of  that 
proposition.     To    rebut   this    argument,   we 
show   and    rely   upon   the    fact,  that  at  this 
supposed  court,  the  register  was  not  present, 
that  he  was  not  summoned  or  notified  of  the 
holding  such  court,  that  no  special   register 
was  appointed,  nor  docs  it  appear  that  a  case 
existed   authorizing    the  judge  to    appoint 
one.     Unless  a  probate  judge  ean   be  con- 
sidered as  always  holding  his  court,   at   all 
times  and  places,  the  article  alleges  enough 
to  ahovr  prima  facie,   that   this   proceeding 
did  not  take  place  at  a  probate  court.     Then 
the  burthen  is  upon  the  Respondent,  to  show 
the  regularity  of  these  proceedings,   and   to 
prove  that  such  court  was   regularly  organ- 
ized and  legally  held.     Unless  this  is   satis- 
factorily established,  we   maintain    that    the 
taking  of  any  fee  under  color  of  these   pro- 
ceedings was  illegal  and  extorsive 

Before  proceedingtothe  further  considera- 
tion of  this  article,  respecting  the  amount  of 
fees  taken,  it  seems  proper  shortly  to  advert  to 
an  argument,  which  if  well  founded  would  put 
an  end  not  only  to  this,  but  to  all  the  other 
articles,  founded  upon  the  allegation  of  tak- 
ing illegal  fees,  and  indeed  would  deprive 
this  Court  of  its  jurisdiction  in  all  cases  of 
extortion  by  judicial  officers.  The  position 
is,  that  the  taking  of  fees,  is  an  act  done  by 
the  Respondent  in  bis  individual  and  not 
judicial  capacity  ;  and  therefore  if  excessive 
and  illegal,  although  an  act  of  extortion 
which  might  be  punishable  by  indictment, 
yet  is  not  official  misconduct  punishable  by 
impeachment.  It  is  stated  that  this  propo- 
sition is  founded  upon  reasoning  so  abstruse 
and  technical  that  it  is  difficult  to  compre- 
hend and  illustrate  it.  It:  rather  however 
appears  to  be  so  extraordinary  and  untenable, 
that  it  is  difficult  to  find  argument  to  sup- 
port it. 

This  position  is  founded  upon  an  authority 
(Rexvs.Loggen)  which  I  cited, the  other  day  ; 
but  it  will  be  found  on  examination,  that  the 
authority  does  not  by  any  means  support  the 
proposition,  which  it  is  relied  on  to  establish. 
The  defendant  in  that  case,  Dr.Loggen  was 
indicted  for  extortion,  in  taking  a  fee  for  the 
probate  of  a  will  which  had  been  beforeproved 
in  the  prerogative  court,  such  second  pro- 
bate being  held  to  be  unnecessary  and  use- 
less. One  ground  of  defence  was,  that  he 
was  acting  in  a  judicial  capacity,  and  if  he 
mf  de  a  mistake  and  decided  wrong,  still  it 
was  an  error  of  judgment,  for  which  he 
could  not  be  responsible.  The  objection 
was  overruled,  on  the  ground  that  the  taking 
the  fee,   which    was  the  gist  of  the  charge 
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was  a  ministeiial  avid  not  a  judicial  act,  and 
if  he  took  a  fee  when  none  was  due,  he  was 
responsible.  This  authority  warrants  the 
distinction  between  the  judicial  and  minis- 
terial act.  But  this  distinction  will  not  aid 
the  Respondent.  His  learned  counsel  seek 
to  establish  the  distinction,  between  his  indi- 


vidual 


official 


and   unless   the 


authority  establishes  this  distinction,  it  can- 
not avail  him.     But  so  far  from  this,  it  direct- 
ly establishes  the  contrary,  by  holding    that 
the  taking  of  the  fee  in  the  case   cited    was! 
a  ministerial    act    of  the   officer.     But  the, 
ministerial  as  well  as  the  judicial   acts  of  an  ; 
officer,  are  equally  official  acts  ;  and  a  judge  j 
therefore  whether  he    acts   corruptly   in  the 
one  character,  or  oppress. vely  in   the   other, 
is  guilty  of  misconduct  in  office,   for    which 
he  is  answerable  in  this  Court  upon  articles 
of  impeachment. 

Supposing  however  that  the  same  busi- 
ness hud  been  done  at  a  regular  probate 
court,  then  wee  mend  that  the  amount  of 
fees  demanded  a  d  received  by  the  Respon 
dent,  was  greate  han  allowed  by  law  ;  tak- 
en and  receive  I  under  color  of  office,  and 
therefore  extorsi 

When  the  law  has  annexed  a  fee  to  a 
particular  service,  tbe  officer  is  undoubtedly 
bound  by  it.  And  t  is  immaterial  whether 
the  statute  contains  negative  words  or  not. 
It  imposes  apenabyon  taking  higher  fees, 
than  those  prescribed,  which  is  equivalent  to 
any  prohibitory  w  ds,  which  could  have 
been  used.  Some  mputations  have  been 
made,  for  the  pur  ise  of  showing  what 
would  have  been  the  egal  fees, for  the  ser- 
vices stated  in  this  article.  But  one  ground 
of  complaint  is,  that  the  fee  bill  has  been 
habitually  disregarded,  in  estimating  these. 
The  register  states  that  he  has  been  four 
years  in  office,  and  that  he  does  not  know, 
how  fiie  usual  aggregate  of  fees  is  made  up. 
and  if  he  were  called  on  for  a  bill  of  the 
items,  he  could  not  give  if.  It  has  been 
urged,  that  this  article  is  defective  and  in- 
sufficient, because  it  does  not  state  what 
would  have  been  the  Respondent's  legal 
fpes,  thereby  shewing  the  excess  taken. — 
The  impossibility  of  doing  this,  has  arisen 
from  the  loose  and  improper  mode,  in  which 
the  Respondent  himself  lias  conducted  this 
business,  more  particularly  at  the  special 
courts,  to  which  these  charges  relate.  At 
these  courts,  the  judge  has  claimed  and  re- 
ceived, not  only  bis  own  fees  but  the  Regis- 
ter's, the  latter  of  which  ar  •  in  some  degree 
uncertain,  being  not  only  for  services  done 
at  the  time,  but  to  be  done  afterwards,  and 
for  some  of  them,  as  for  recording  and  cop- 
ying, the  compensation  is  pro  rata.'  But  if 
the  court  is  regularly  constituted  without  a 
register,  why  charge  any  fees  for  register  ? 
or  why  charge  the  full  fees  as  if  he  were 
present,  ?     \  am  told  from  the  olh<p  side  be- 


I  cause,  he  has    as   much   to  record.     True 

'  but  recording  is  not  the  only  service,   requir- 
j  ed  of  him,  and  for  which    fees    are    claimed 
and  paid  ;  but  he  has  services  to  perforin  in 
!  court,  in  drawing  up  papers.      And    the   full 
j  fees  are  claimed  for  the  register   though    he 
is  not  present,  and  does  not  perform  the  ser- 
;  vices.     It  is  ihis  practice  of  demanding  and 
;  taking  fees,  in  the  gross,  without  distinguish- 
!  ing  the  particular    services,  for   which    they 
were  taken,  and  without  distinguishing  those 
!  of  the  judge  and    register,  which  renders   it 
impossible  in  any  given  case,   to   state    pre- 
cisely what  should  have  been  (he  legal  tees. 
Showing  it  to  be  clearly  excessive    is  suffi- 
!  cient.     Another  principle,   upon    which    we 
.  rely  is,  thai  when  the  law  requires   the   per- 
formance of  a  service,  to  which  a  fee  is  an- 
i  nexed,  all    auxiliary    acts,  necessarily    inci- 
I  dental  to  the  performance   of  the   principal 
.  service,  are  included,  for  which  no  addition- 
al fee  can    be    lawfully    taken.     Any  oilier 
construction  would  lead   to    intolerable    ex- 
tortion, against  which  it  would  be    impossi- 
ble even  for  the  legislature  to   provide   any 
security  ;  because  scarcely  any   act   of  effi- 
!  cial  duly,  is  so  simple,  that  some    incidental 
j  service   might    not    be  required,  for    which 
an  officer  might  claim  fees. 

That  when  new  and  distinct'  services    are 
i  required  of  an  officer,  deriving  his  compen- 
sation wholly  from  fees,  and  to  which    servi- 
j  ces   no   fee   is   annexed,    such  officer  may 
lawfully  claim  and  receive  a   reasonable  fee, 
is  a  proposition  against  which  I  am  not  dis- 
I  posed  to  contend.     And  a  remark,   which  I 
made  on  a  former  occasion  I  apprehend  lias 
i  been    somewhat    over-stated.      I   observed 
that  a  case  might  be    supposed,    where  the 
Legislature  might  imbose  new  duties,  on  an 
officer,  without  intending  to  allow   addition- 
•  al  fees,  on  the  ground  that  the    aggregate  of 
'  fees  would  be  considered   as    an    adequate 
compensation  for  the  aggregate  of  services. 
I  And  I  illustrated    ibis   remark,   by  alluding 
to  ihe  habitual  practice  of  imposing  new  du- 
I ties  on  officers  paid    by   salary,  without   in- 
;  creasing  such  salary.     I  agree  however  that 
such  would  not  be  the  construction,  unless  it 
should  appear  to  be  the  intent  of  the  Legis- 
lature. 

But  although  the  law   may   lequire   such 
services,  and    annex  no    fee,  it  would  be   a 
[loose  and  dangerous  doctrine,  to    hold  that 
isuch  officer,  might   charge  ad  libitum,  more 
.especially  when    fees  for  such    services,    are 
mixed  with  the  legal   fees,   and    the    whole 
'taxed  at  one  sum  without  distinction.      The 
officer  must  demand  a    reasonable  fee   only 
at  his   peril  :    v.nd   in   determining    whether 
(reasonable  or  not,  a  reference  lo  fees  fallow- 
ed for  services  most  nearly  analogous,  would 
afford  a  sale  and  useful  rule. 

It  is  stated  by  the  register,  that  the  usual 
lor  Judge  and  Register,  on  whaf  is  cal- 
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led  a  set  of  administration  papers,  to  wit,  j 
petition,  decree,  lettter,  warrant  of  apprais- 
jnent  and  blank  notices  is  $3,G0.  It  is  sta- 
ted by  the  witness  Mr.  Tarbdi,  that  in  the 
present  case,  he  paid  lor  the  same  services, 
$5,08.  It  was  very  properly  conceded,  that 
the  smallncss  of  the  sum,  it  taken  wilfully 
and  corruptly,  is  rather  an  aggravation  than 
an  excuse  for  the  offence.  It  is  by  small 
and  almost  imperceptible  encroachments,  by 
demands,  too  insignificant,  in  the  first  in- 
stance, to  be  an  object  of  remark  or  opposi- 
tion, that  great  abuses  creep  into  public  offi- 
ces. As  to  what  are  reasonable  fees,  we 
think  the  Respondent's  own  practice  for  a 
course  of  years,  is  at  least  good  evidence  of 
his  own  construction  of  the  law  ;  and  there- 
fore when  ii  is  proved  that  he  has  exceeded 
in  his  demand,  the  sum  usually  taken  by 
himself,  it  is  conclusive  evidence  of  extor- 
tion, unless  he  can  show  some  good  and  sat- 
isfactory reason  for  the  difference.  Wc 
complain,  that  allowing  for  the  sake  of  ar- 
gument, that  he  has  a  right  to  construe  the 
law,  in  determining  what  is  a  reasonable 
fee,  yet  that  he  has  violated  the  law  thus 
prescribed  to  himself.  When  we  find  the 
Respondent,  uniformly  charging  a  certain 
sum  for  certain  services,  in  open,  public  pro- 
bate court,  for  a  course  of  years,  and  for  the 
same  services  done  more  privately  at  his  own 
office,  uniformly  chaining  more, though  appar- 
ently according  to  no  settled  rule,  it  raises  a 
suspicion  of  corrupt  and  oppressive  conduct, 
which  it  is  incumbent  on  him  to  remove.  Let 
us  then  proceed  to  examine  the  reasons  as- 
signed for  this  difference.  The  first  is,  that 
the  latter  is  attended  with  additional  expence, 
because  duplicates  of  papers  must  be  made 
to  enable  the  register  to  make  up  his  record. 
This  appears  plausible,  but  is  not  supported 
in  fact.  It  is  manifest  that  no  copy  need  be 
kept,  except  of  those  paper?,  which  issue 
from  the  office.  The  originals  of  all  others, 
are  retained  by  the  Judge.  In  the  case  sup- 
posed, one  paper  only  emanates  from  the  of- 
fice, namely  the  letter  of  administration. 
For  granting  the,  original  of  that  paper, the 
law  allows  £0  eenks  ;  a  copy  therefore  could 
not  reasonably  be  charged  at  $1,98.  lam 
told  that  the  warrant  of  appraisement  issues 
from  t.he  office  ;  it  is  true  it  does  so,  but  it  is 
testified  by  the  register,  that  that  document 
is  never  recorded,  tili  it.  is  returned  with  the 
inventory,  and  therefore  that  it  need  not  be, 
and  in  fact  in  these  cases,  is  not  copied  or 
taken  in  duplicate, 

Another  excuse  is,  that  the  holding  of  a 
special  court  is  a  new  call  on  his  time  and 
attention,  or  m  other  words,  that  it  is  more 
troublesome  and  laborious,  to  perform  the 
name  official  duties  at  his  office,  than  in  or- 
dinary probate  court.  I  deny  the  truth  of 
this  position  in  point  of  fact.  The  witness 
states  that  he  was  accustomed  to  write  a  line 
to  the  Respondent,  or  rail  on   him  to  know 


when  it  would  be  convenient  for  him  to  at- 
tend. This  course,  enabled  him  to  appro- 
priate his  leisure  time,  to  the  duties  of  his 
office,  and  to  dispatch  them  with  more  ease 
and  facility,  than  when  pressed  with  the  gen- 
eral mass  of  probate  business.  lint  if  true 
in  point  of  fact,  this  would  form  no  excuse. 
The  law  is  uniform  with  regard  to  the  fees, 
whether  the  services  be  performed  at  on* 
time  and  place  or  another  ;  and  the  judge 
can  no  more  make  this  an  excuse  for  ex- 
ceeding the  lawful  fees  than  that  of  travel- 
ling to  a  remote  part  of  the  county.  The 
law  annexes  the  fee  to  the  service  done  in 
probate  court  ;  if  therefore  the  court  was  as 
contended,  a  regular  probate  court,  the  law 
with  all  its  allowances  and  prohibitions,  at- 
taches to  the  services  done  there,  and  be- 
comes binding  and  obligatory  on  the  Res- 
pondent. If  this  excuse  should  be  deemed 
unavailing,  the  Respondent  is  then  driven  to 
the  broad,  but  as  I  apprehend  dangerous  and 
untenable  ground,  that  the  law  having  in- 
vested him  with  the  discretionary  power  of 
holding  special  coutts,  at  such  times  and 
places,  as  the  accommodation  of  the  com- 
munity or  the  interest  of  individuals  may 
require,  he  may  lawfully  take  money  to  in- 
duce him  to  exercise  this  discretion,  in  any 
particular  case.  In  other  words,  that  the 
high  judicial  discretion  vested  in  him  by 
law,  for  purposes  of  public  convenience,  may 
be  made  subservient  to  his  own  private 
emolument.  It  is  maintained  that  if  a  court 
is  held  for  the  accommodation  of  an  indi- 
vidual Suitor,  the  judge  may  lawfully  take  a- 
ny  sum  for.  such  accommodation,  which  he 
may  think  reasonable.  Where  is  this  doc- 
trine to  stop,  and  to  what  corruption  and 
abuses,  would  it  not  lead  !  A  judge  posses- 
ses large  discretionary  powers,  in  other  ca- 
ses, to  which,  if  correct,  the  same  reasoning 
would  apply.  He  may  adjourn,  at  such 
lime  as  he  thinks  expedient.  Supposing  on 
the  first  day  after  opening  his  regular  court, 
in  a  remote  part  of  the  county  when  there 
is  a  press  of  business,  he  should  think. fit  to 
adjourn,  on  the  ground  that  his  private  busi- 
ness required  liis  attention.  Might  he 
lawfully  receive  a  large  sum  of  money  of  the 
suitors,  to  induce  him  to  exercise  his  discre- 
tionary power  and  continue  his  court?  In 
short,  if  business  at  the  special  courts,  is  to 
be  paid  for  liberally,  and  upon  a  scale  of 
what  the  judge  might  think  reasonable  for 
extra  time  and  attention,  and  business  at 
regular  courts  of  probate  is  paid  for  accord- 
ing to  the  humbler  standard  of  the  fee-bill, 
would  it  not  soon  be  in  the  power  of  the 
judge  to  render  the  transacted  business  in 
the  ratter  courts,  so  irksome  and  vexatious, 
as  to  induce  all  suitors  to  resort  to  the  spec- 
ial court  without  regard  to  the  enhanced  ex- 
pence  ?  If  a  Judge  of  Probate,  may  sell  his. 
discretion,  and  turn  his  judicial  power  to 
profit,  why  may  not  the  same  thing  be  done 
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by  the  judges  of  common  law  courts  ?    It  is 
uo  answer  to  say  that  they  are  paid  by  sala- 
ries, and  not  by  fees.     They  are  bound  to,db 
their  duty,  and  they  have   an  equal  right   to 
say,  that  they  will  do   no  more  without  com  • 
pensatiou.      They  too  have  large  discretion- 
ary powers,  and  by  adjournment    may   hold 
sessions  at  such  times  and  places,  as  the  pub- 
lic good  requires.      Suppose   an    individual! 
suitor,  having  an  important   Cause,  depend- 
ing upon  the  decision  of  a  question   of  law  J 
before  the   Judges   of  the   Supreme  Court, 
should  pay  them  a   fee    to    induce  them    to  | 
hold  an  extraordinary  session  for  bis  accom- j 
modation.      It  would  be  no  apology  to  say; 
that  such  individual  could  well  afford  to  pay 
the  extra  stun,  that  in  fact  it  would  be  for  his 
advantage  to  pay  it,  rather  than  wait  the  de- 
lay of  the  ordinary  course  of  business.     Such  ; 
a  transaction  it  is  quite  manifest,  would  fix  a  i 
stigma  upon    the    reputation   of  the   court,  j 
which  years  of  the   purest  administration  of 
justice,  and  the    most  assiduous  discharge  of  j 
official  duty,  could  not  obliterate.     The  true  ' 
principle  is,  that  when  discretionary  author- 1 
ity  is  vested   by    law,  in  a  high  judicial  of- 
fice, he  is  bound  to  exercise  it  singly    with  a  ! 
regard  to  his  sense  of  public  duty.      In   the  '■ 
case  of  holding  a  court  for  instance,  if  a  case 
happen  in  which  he  thinks  it  his  duly,   pur- 
suant to  the  power  given  him  by  law,  to  hold  | 
such  court,  he  is  bound  to  bold  it,  and  to  re- ! 
ceive  such  compensation  as  the  law  provides,  I 
and  no  more  ;  if  he  does  not  think  it    a  duty 
incumbent   upon    him  to   hold  such   court,  '■ 
without  regard  to  profit,  it  would  be    an   a- i 
buse  of  his  power  to  hold  it  at  all.       I  have  ! 
dwelt  the  longer   on  these  alleged  excuses,! 
for  taking  excessive  fees  at   special  courts, ! 
.beyond  those  usually    and    uniformly   taken, 
at  ordinary    courts,   because  they  apply    to 
the  whole  class  of  laws,  stated  in  these  arti- 
cles.    I  hold  therefore  thatif there  had  been 
a  distinct  agreement  and  understanding,  be- 
tween the  judge  and   suitor,  that   an   addi-f 
tiunal  compensation  should   be  allowed  lor 
transacting  business,  at  a  special  court,  such 
agreement  would    have   been   unlawful  and  I 
corrupt,  and  on  the  part  ofthe  judge  an  act  i 
of  gross  official  misconduct.     But  in  the  case  | 
stated  in  thisfirst  article,  it  is  proved  that  no 
sucti  agreement   or    understanding  existed.  ' 
Mr.  Tarbell  on  examination  stated  that    he 
was  not  aware  that  he  was  to  pay  any  thing 
more  than   the  usual,  regular  and  legal  fees. 
He  paid  the  sum   of  $5,58,  being  tile  sum 
claimed  by  the  Respondent,  as  and  for  pro-  j 
bate  fees.      Whatever  ground  the  Respond-  i 
ent  may  now  claim  to  have  had,  for  charging 
extra  services,  he  made  no  such  claim  at  the  [ 
time,  he   demanded  and  received   the  whole  i 
sum  stated,  as  official  dues,  being  more  than 
the  sum  allowed   by  law,  or  by  his  own  con- 
struction     of     the     law  ;       this    evidence 
therefore  fully  establishes  the  offence  charg- 
«id.     F«r  the  sake  of  precision,  I  have  con- 
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fined  my  lentnrks  principally  to  the  case  of 
the  first  charge  of  #5,58.  It  will  however 
be  recollected,  that  the  witness  paid  in  the 
whole,  the  sum  of  thirty-two  dollars  and 
seven  cents  ;  that  it  was  stated  by  the  Reg- 
ister that  the  usual  fees  for  the  like  services, 
would  be  $24,67,  making  an  excess  of  $7,40. 
These  are  all  the  remarks  I  have  to  make 
in  relation  to  the  first  article,  except  a  sin- 
gle observation  upon  the  subject  of  a  receipt. 
The  witness  states  that  he  could  not  recon- 
cile the  sum  paid,  with  the  fee-table,  that  he 
asked  the  judge  for  a  receipt,  which  be  de- 
clined giving  him,  saying  he  did  not  care  to 
give  one,  or  it  was  not  usual".  He  states 
that  he  doss  not  know  that  he  used  the  word, 
"  items,"  or  "  particulars,"  but  he  wanted  a 
receipt  to  sho\v  what  sum  he  had  paid,  and 
what  he  had  paid  it  for.  He  had  a  right  to 
demand  a  bill  of  particulars,  he  did  ask  for 
a  bill,  and  it  is  a  reasonable  conclusion  that 
he  asked  for  such  a  bill  as  the  law  entitled 
him  to  receive.  If  the  Respondent  declined 
or  evaded  giving  it,  we  leave  it  to  this  Court 
to  say,  whether  such  denial  proceeded  from 
a  consciousness  that  he  had  taken  higher 
fees,  than  tiie  law  allows,  and  thttt  such  bill 
would  not  bear  examination. 

Mr.  S.  proceeded  to  state  the  charge  iw 
the  second  article  and  recapitulate  and  ap- 
ply the  evidence,  with  a  view  of  showing 
that,  the  sum  of  #29,10,  or  032,10  was  de- 
manded ami  paid,  as  probate  fees  ;  that  the 
usual  charge  for  like  services  was  $19,80; 
that  it  was  not  necessary  to  retain  copies  of 
any  papes,  except  the  three  letters  of  guar- 
dianship ;  that  20  cents  each  only  could  be 
charged  for  them  if  originals  ;  that  it  would 
be  unreasonable  to  charge  more  for  copies 
making  in  tho  whole  £20.40  ;  that  the  at- 
tempt  to  excuse  the  excess  as  a  sum  taken 
for  counsel  was  probably  an  after-thought 
resorted  to,  for  the  purpose  of  this,  defence  ; 
that  supposing  him  to  have  a  right  to  charge 
for  counsel,  sitting  as  a  judge,  his  claim 
would  be  on  the  town  of  Peppcrell  ai  whose 
instance  it 'was  given,  and  not  on  the  pan. 
pers  ;  that  in  point  of  fact,  no  claim  was 
made  for  compensation  as  counsel;  that  tho 
whole  sum  was  demanded  and  received,  as 
and  for  probate  fees,  and  was  therefor e  tak- 
en corruptly  and  extorsively. 

At  20  minutes  past  1  o'clock  the  Court 
was  adjourned  to  half  past  tf  in  lite  after- 
noon. 

AFTEP.NOGN. 

After  the  usual  messages  between  the  l\r« 
Houses  were  delivered,  the  Court  was  open- 
ed, and  Mr.  Shaw  resumed  his  lent 
by  endeavouring  to  show  that  the  third  arti- 
cle was  similar  in  character,  except  that  the 
excess  of  fees  taken  was  somewhat  larger 
than  in  the  other  cases.  The  whole  a  mo  l 
received  was     I        '    for  services,  which  nc- 

•  ling  to  the  usual,  n  ode  of  charging  won! 
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amount  to   553.35,    making  an    excess    of 
£11,35. 

Mr.  S.  proceeded  to  make  similar  remarks 
upon    the    4th    and  5th    articles,   observing 
generally,  that  though  there  appeared  in  all  • 
these  cases  an  excess  of  fees  taken, beyond  the  I 
accustomed  charges,  yet  there    appeared  to 
be  no  uniform    mode    of  charging.     These 
■witnesses    having    severally     been     asked, 
whether  they  made   any    complaint   of  op- 
pression, Mr.  S.  remarked   that  executors, 
administrators    and    guardians   are    not  tiie 
persons   principally    injured,    that   they  act  | 
merely   in  trust  for  others,  whose  complaints 
cannot  be  heard  ;  that   in  general   they  are 
not  supposed   to    know     whether    the    fees 
claimed   by   a  judge  arc  right    or    wrong; 
that  so  long  as  they   are   assured    of  having   I 
such  charges,  all  »wed  in  their  accounts,  it  is 
not  to    be  presumed  that  they    would  com- 
plain ;  that  their  acquiescence  therefore  af-  , 
fords   no   proof  of  tiie    correctness    of  such  j 
charges.     Mr.  S.  then  proceeded  as  follows.  ' 
I  beg  leave,  Mr.  President,  for  purposes  of 
convenience,  now  to  consider   the   7th    arti- 
cle, embracing    a   class  of  cases,  which  in 
my  humble  view  demands  the  deliberate  at- 
tention  of  this    Court.     The  article  alleges 
that  the  Respondent,  sitting   and    acting  as 
judge,  acted  as  the  attorney  and  counsel  of 
Samuel  Whiting,a  guardian  accounting  be-  J 
fore  him,  and  for  his  services  as  such  attor-  | 
ney,   unlawfully    and    corruptly   demanded 
and  received  the  sum  of  fifteen  dollars,   and  j 
as  judge,  allowed  the  same  in  said  Whiting's  i 
guardianship  account. 

The  Respondent  in    his  answer    has   en-  : 
deavored  to  justify  this  proceeding  on    the 
ground  that  until  the  passing  of  the  late  law,  ' 
a  judge  of  probate  had  an  unlimited  right  to 
act   as  counsel    and    attorney,    for    execu-  I 
tors,  administrators  and  guardians, appointed  j 
by  and  responsible  to  himself,  not  merely  in  i 
other  courrs,  but  in  matters    pending   before 
him  as  judge,  unless  in  cases  where  adverse  I 
parties  were  in  actual  litigation — in  judicial 
controversy  before  him.     From  tiie  correct- 
ness of  this  position  I  must  beg  leave  to  dis- 
sent.    I  have   already   remarked    upon   the 
supposed   distinction    between    t lie   conten- 
tious and   the    amicable  jurisdiction    of  the 
probate  court,  and  have  endeavored  to  show 
that  this  distinction  in  the  jurisdiction  of  the 
ecclesiastical  courts  of  Great  Britain,   is  not 
applicable  to  the  courts    of  probate,   in    this 
Commonwealth.       In     nearly     every    case 
pending  before  a  judge  of  probate,  although 
there  may  not   be    adverse    parties  present, 

Every 
person 
rendering  an  account,  is  a  diminution  of  the 
fund,  holden  by  such  person  as  trustee.  It  is 
peculiarly  the  province  and  duty  of  the  judge. 
to  protect  the  interest  of  the  minors,  heirs, 
creditors,  and   other   persons    interested  in 


there  are  adverse  interests  existing. 
allowance   to  a   guardian   or  other 


those  funds.     All  of  them  though   ?n    most 
case?,  from  their  helpless  and  imbecile   con- 
dition, they  are  unable  to  appear  and   assert 
their  rights,  have  interests  adverse  to  those 
of    the   guardian    or    other    trustee,    upon 
which  interests  the  court  is  to  adjudge.     You 
have  been  Otllled  upon  to   consider  the  rela- 
tive     situation    of     the     parties     in     such 
case.     When  a  guardian,  for  instance,  is  ap- 
pointed, he  is  to  give  bond  to  the  judge   for 
the  faithful  discharge  of  his  duties,  and  the 
judge  is  legally  authorized  and  required   to 
call  him  to  an  account,  for  all  his  expendi- 
tures   and  other  official    acts.     If  he    pays 
money  of  his  ward  for  leeal  advice,  he  does 
it  at  the  peril    of  being    aide    to    satisfy    the 
judge,  that  such  expenditure  was  proper  and 
justifiable.     It  is  not  by  bare  possibility  only 
that  such  official  acts  are  to  come  before  the 
judge  ;  if  he  continue  to  hold  his  office,  t,hey 
must  necessarily  come  before  him,  for  his  ju- 
dicial consideration.  He  will  then  be  called  up- 
on,in  the  absence  of  parties  adversely  interest- 
edjWhom  the  law  regards  as  incapable  of  asser- 
ting their  own  rights,  impartially  to  adjudicate 
upon  the  fitness  of  proceedings,  which   lie,  in 
another  capacity,  has    himself   advised   and 
directed,  for  the  doing   which    he   has  been 
retained  arid  paid,  and    is  moreover   to   de- 
cide upon  the    reasonableness  of  his  own 
compensation.      Besides,  it  is  to  be  consider- 
ed that  the  judge  has  an   unlimited  power  of 
making  allowances  to  the  guardian,  for  his 
own  services.      If  then   the    guardian    may 
retain  and  pay  the  judge  without  limitation, 
and  the  judge  may  lawfully   make  allowan- 
ces ad  libitum  to  the  guardian,  and  the.  whole 
may  be  charged  upon  the    funds  of  the  in- 
fant or  lunatic  ward,  and  the  account  is   to 
be  settled  and  closed  by  the  judge  and  guar- 
dian alone,  docs  it  not  present  a  temptation 
to  collusion,  to  which  no  man  o(  honourable 
feelings  would  expose   himself,   and  which 
cannot  be  warranted  by  law  ?    No  sir,  a  man 
who    permits     himself    to   be    retained    by 
another,  is  thereby   disqualified  from  acting 
judicially  upon  his  conduct,     lie  is  dej  rived 
I  of  that  perfect  independence,  that  equilibri- 
um of  mind   and  feeling,   which    are    tssen- 
I   tial  to  the   pure,  upright  and    impartial    ad- 
I  ministration  of  justice.     If  the  Respondent 
by  being  retained  and  taking  fees  as  ctunsel, 
in  this  and  the  like  cases  charged,  has  wilful- 
ly and  repeatedly]    and   I    may   say   almost 
habitually  violated  the  duties   of   his   office, 
■'.  which  he  is  sworn  to  discharge  faithfully  and 
impartially,   he   is   as  manifestly   guilty   of 
misconduct   and   mal-administration    in  of- 
jlfice,  as  if  he  had  violated   the  most   positive 
['enactments  of  the  statute  law. 

With  regard  to  the  accusation  contained 
in  the  s'xth  article  of  this  impeachment,  it 
does  unquestionably  charge  the  Resp<  ndent 
with  an  offence  of  a  most  grave  and  serious 
character.      And   if  we  have  in  (in.  ('cgree 
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av.ly  appreciated  the  nature  of  this  charge, 
and  the  weight  of  evidence  brought  m  sup- 
port  of  it,  we  believe  it  to  be  must  substan 
tiiiiy  proved,  Diere  may  perhaps  beamis- 
take  m  d  ite  as  to  the  iirst  retainer.  Bu. 
tho  substance  of  the  charge  is,  that  being 
judge  of  probate,  he  was  retained,  m  faci 
ace  d  is  c  uusel  and  attorney,  drew  a  petition 
and  instituted  proceedings  before  himself,  in 
a  mailer  in  judicial  controversy,  of  great  in 
terest  and  importance  to  the  parties,  render- 
ed ui  interlocutory  decree  upon  ihtse  pro- 
ceedings 1.1  ins  judicial  capacity,  and  assign- 
ed a  day  lor  entering  a  final  judgment,  for 
winch  services,  after  (liese  proceedings  were 
finished  he  received  a  fee  of  fifty  dollars. 
The  answer  ta  tins  grave  charge  is,  that  al- 
though tiiese  proceedings  were  m  the  form 
of  judicial  proceedings,  yet  in  fact  that  they 
were  h-id  by  agreement  and  consent  of  par- 
ties, wuii  a  full  knowledge  that  the  Respon- 
dent couid  not  with  propriety  take  judicial 
cogniza  ice  of  die  subject  ;  that  ne  inform- 
ed them,  that  he  was  indisposed  so  to  do  ; 
thai  notwithstanding  such  notice, they  know- 
ing his  situation  as  attorney  for  one  of  the 
parlies,  consented  to  his  appointing  and 
swearing  the  appraisers,  and  to  all  the  pro- 
ceedings in  the  case.  Unless  this  excuse  is 
fudy  and  satisfactorily  established  by  the 
Respondent,  on  whom  for  this  purpose  the 
biic  11211  o(  proof  rests,  the  charge  remains 
without  answer  and  without  justification. — 
Tner^ply  made  by  the  Managers,  to  this  ex- 
cuse, is  that  in  point  of  law,  there  was  no 
necessity  of  bringing  this  process  before  the 
probate  court ;  that  both  the  C  P.  and  the 
Sip.  J.  C.  had  original  concurrent  jurisdic- 
tion of  the  case,  in  either  of  which  courts 
the  same  proceedings  might  have  been  in- 
stituted in  tiie  first  instance  ;  that  in  fact,  if 
the  parties  were  agreed  upon  the  subject  of 
this  partition,  no  legal  proceedings,  either 
formal  or  actual  were  necessary  to  carry 
;  agreement  into  effact ;  that  the  alleged 
agreement  is  an  unusual  and  extraordinary 
one  ;  that  it  is  riot  recollected  by  either  of 
the  witnesses  now  before  this  Court  who 
must  have  been  the  parties  to  it,  had  any 
such  agreement  existed  ;  uii  the  contrary, 
that  they  do  recollect  circumstances  totally 
inconsistent  with  the  existence  of  such  an 
agreement:  that  although  a  final  decree 
>  not  made,  yet  a  decree  upon  me  mam 
question  was  in  fact  made  and  entered  up, 
and  a  day  assigned  for  a  final  decree  ;  that 
the  imperfect  recollection  of  one  witness  not 
immediately  concerned  as  to  an  agreement 
afld  compromise,  may  be  satisfactorily  ac- 
counted for  by  thejfact,  that  at  a  late  stage 
of  the  proceeding  and  just  before  its  final 
termination  in  a  judicial  course,  the  sub- 
ject was  settled  by  an  arrangement  then  for 
the  first  time  mutually  agreed  on, and  this  no; 
*.:  account  of  the  delicate  situation  of  the 
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judge,  but  with  a  view  to  prevent  the  prop- 
erty of  one  of  the  parties  from  being  subject 
to  attachment.  The  solemn  proceedings  of 
a  court  of  justice,  duly  recorded,  are  to  be 
taken,  prima  facie  at  least,  to  be  what  they 
purport  lo  be.  The  cause  in  question,  ap- 
pears to  have  been  conducted  in  the  usual 
course  of  causes  in  judicial  controversy  ;— 
and  there  is  no  evidence  in  the  case,  to  war- 
rant the  extraordinary  character  attempted 
to  be  give.i  to  it,  by  the  Respondent,  in- 
deed, the  amount  of  the  fee  alieged  and 
proved  to  have  been  taken  by  him,  is  surii- 
cient  to  prove  that  it  was  not  a  case  of  mere 
adjustment  by  agreement  of  parlies.  The 
necessary  inference  is,  from  a  full  examina- 
tion oi'  the  evidence,  that  no  such  notice 
was  given  to  the  parties  of  the  Respondent's. 
situation,  that  no  such  understanding  and 
agreement  subsisted  between  them  as  set 
forth  in  his  answer ;  and  that  the  evidence 
of  this  alleged  excuse,  has  entirely  and  com' 
pletely  failed. 

Without  dwelling  upon  the  several  inter- 
mediate charges  the  evidence  of  which  is 
fully  before  the  court,  I  shall  proceed  at  once 
to  the  consideration  of  the  12th  article  of 
this  impeachment.  31y  learned  friends 
have  widely  differed,  in  their  view  of  this 
article.  One  of  them  maintains  that  it  im- 
putes no  substantial  charge  of  guilt  ;  whilst 
another  asserts,  that  the  facts  here  alleged, 
if  proved  fix  a  stain  upon  the  character  of 
the  Respondent,  which  must  render  him  for- 
ever infamous.  Without  attempting  to  rec- 
oncile this  difference,  permit  me  Sir,  to  state 
the  case,  as  proved.  Col.  Alpheus  Ware,  as 
guardian  of  one  Breck,  a  person  non  com,' 
pos,  made  out  and  prepared  his  guardian- 
ship account,  for  the  put  pose  of  settling  it 
wuii  the  judge  of  probate,  charging  himself 
with  certain  property,  claiming  credit  (or 
services  and  disbursements,  and  stating  u 
balance  in  his  hands.  This  account  he 
properly  submitted  to  the  selectmen  of  Sher- 
burne, as  a  party  having  an  interest  therein, 
because  the  ward  and  his  family  were,  or 
without  this  property  would  be  paupers,  for 
whose  support  that  town  was  liable.  Upon 
this  account  the  Selectmen  of  Sherburne, 
wrote  a  certificate,  stating  that  they  had  ex- 
amined it,  were  satisfied  that  it  was  just  and 
ought  to  be  allowed.  This  account  Ware 
carried  to  the  Judge,  who  passed  it  as  it  then 
stood,  passed  a  decree  which  is  in  the  case, 
stating  that  the  same  was  allowed  as  assent- 
ed to,  or  approved  by  the  Selectmen  of 
Sherburne,  ordered  it  to  be  recorded,  and 
delivered  it  to  the  Register  for  that 
purpose,  who  gave  the  accountant  the 
usual  certificate  stating  the  balance  of  the 
account.  &  conversation  then  took  place, 
between  Grout,  one  of  those  selectmen, 
Wa  e  and  the  judge,  respecting  the  estate 
in  question  iu  consequence    of  which  tins 
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Respondent    thought    himself  entitled    to  a 
fee  of  $5  from  Grout  as  the  representative 
of  the    town  of  Sherburne,    because    that 
town,  as  before  stated,  was  interested   in  the 
fund  in  the  hands   of  the  guardian.     Grout 
refused   to   pay  this   demand,     for   reasons! 
stated  in  his  deposition,  taken   by    the   Res- 
pondent ;    refused   to    consent    that    Ware 
should  pay  it  and  charge  it  in  ihe   account  of 
his  ward.     Subsequently,  upon  Ware's  con- 
sentingtopay  it,the  Respondent  interlined  it  as 
a  charge  allowed  in  the  account  already  set- 
tled and  passed  ;  altered  the  balance  to  con- 
form, and  rendered  adecreeorsufferedthede 
eree  already  tentered  to  stand,  importing  as  it 
now  does,thathe  account  wasapproved  by  the 
selectmen  of  Sherburne.  This  is  the  exact  state 
of  the  case,  without  relying  on  any  of  those 
circumstances,  wine    are  supposed   to  give  a 


charge  to  be  fully  proved,  without   reliance 
upon  Ware,  still  however  it  is   not  only  due 
to   the   cause,   but   an  act  of  justice  to  this 
witness,  to  take  some  notice  of  this  attempt 
to  impeach  his  testimony.     This  witness  ap- 
pears to  be  an  honest   and    respectable   citi- 
zen brought  here  by   the   compulsory    pro- 
cess of  the  court,  to  tell  what  he  knows  ;  and 
his  character  ought  not  to  be  wantonly    and 
unjustly  assailed,  because  it  happens    to  be 
necessary  to  the  Respondent's  defence.     He 
is  said  to  entertain  a  deadly   hatred  towards 
the  Respondent,  to  be  actuated  by  feelings  of 
dark,  malignant,  cowardly  revenge.     These 
are  the  very  words.     Language  can   furnish 
no  epithets,  importing  a  more  diabolical  spirit. 
Can   the  imputation   of  such  a  temper   be 
justified  bv  evidence,  that   the  witness   has 
expressed  some   anger  and   resentment,  on 
coloring  to  the  transaction  ;  and   in  whatev-  ';  being  sued  by  the  Respondent  ?     This  sure 


c  form  the  story  is  told,  this  is  the  sub- 
stance. We  have  been  strenuously  called 
on  to  state  what  offence  this  is  to  be  denom- 
inated. The  ofl'ence  consists  in  altering  and 
thereby  falsifying  a  paper,  signed  by  other 
persons  having  an  interest  therein,  without 
their  consent,  and  expressly  against  the 
consent  of  one  of  them,  in  a  material  part, 
and  thereupon  wilfully  and  corruptly  enter- 
ing a  decree  false  in  point  of  fact.  By  what- 
ever appellation  other  gentlemen  may  think 
proper  to  denominate  this  offence,  we  call  it, 
and  it  is  sufficient  for  the  purposes  of  this 
prosecution  to  call  it,  a  great  misprision— a 
misdemeanor—  misconduct  and  mal-admin- 
istration  in  office. 

My  learned  friends,  in   their   defence  of 
the  Respondent  upon  this  article  appear   to 
have  relied  principally  upon  impeaching  the 
testimony  of  the  witness,  Col.  Ware      It   is 
however  obvious  that  al!  the  substantial  facts 
of  this  charge,  are   proved   by   the   papers 
from  the  files  of  the  probate  office,   and  the 
testimony  of  their  own  witness  Mr.   Grout, 
independently    of  the    testimony   of  Ware. 
Tne'account  is  exhibited,   showing   the   in- 
terlineation of  the  item,  and    the   alteration 
of  the  balance,  in  the   hand-writing  of  the 
Respondent;  the  decree  states  that   the  ac- 
count was  allowed  and  passed  with  the  con- 
sent  of  the  selectmen  of  Sherburne  ;    and 
Mr.  Grout  testifies  that  he   refused  to  con- 
sent that  said  sum  of  five  dollars  should  be 
paid  by  Ware  and    charged   in  the  account. 
That  the  Respondent  had  a  design  to   con- 
ceal this  transaction   from  those   selectmen, 
is  fully    proved  by  the   circumstance   of  his 
irregularly  inserting  this  item  in  an  account 
already  certified,  sworn  to,  passed    and    de- 
livered to  the  Register  for  record,  and  which 
in  the  due  course  of  business  would   never 
again  come  before  them,  instead  of  making 
it   an    item  in     a   future     account,   which 
must  come  to  their  knowledge,  and  to  which 
they    might  and   probably    would  object  — 
Considering  therefore  the  main  facts  of  this 


ly  is  not  uncommon  among  parties  litigant. 
But  who  ever  imagined,  that  the  natural  hos- 
tility between  adverse  parties,  contending 
for  their  rights  in  a  civil  suit,  although  warm- 
ly expressed,  was  of  such  a  character  as  would 
induce  them  to  gratify  the  most  savage  mal- 
ice, by  the  grossest  perjury  ?  Is  it  more 
satisfactorily  established  by  the  loose  testimo- 
ny that  in  a  recent  conversation,  the  witness 
stated  that  he  thought  he  could  get  the  Res- 
pondent indicted,  or  expressed  an  opinion 
that  he  was  liable  to  indictment  ?  Every 
prosecutor,  in  laying  a  complaint  before  a 
grand  jury  expresses  a  similar  opinion  res- 
pecting the  party  complained  against.  Is 
every  such  complainant  to  be  charged  with 
brutal  malice,  to  be  suspected  of  perjury,  and 
imneached  and  pronounced  unworthy  of  be- 
lief? 

Another  reason  is,  that  if  the  Respondent 
is  guilty,  the  witness  was  an  accomplice  in 
his  guilt.  Can  this  charge  be  seriously  urg- 
ed by  the  Respondent  ?  Does  the  witness 
state  any  circumstances  with  regard  to  his 
own  conduct,  which  were  not  perfectly  ex- 
cusable under  the  circumstances  of  the 
case?  A  judge,  of  high  authority,  of 
great  eminence  and  learning,  presumed  and 
bound  to  know  the  law,  in  the  exercise  of 
his  official  functions  and  in  the  very  seat  of 
justice,  dealing  with  a  plain  unlettered  man, 
a  suitor  before  him,  requires  a  sum  to  be 
paid  from  funds  under  his  care.  Be  such 
demand  and  the  means  of  urging  it,  ever  so 
unlawful  and  corrupt, still  such  requisition  is 
equivalent  to  the  most  express  assurance  of 
the  judge,  that  a  compliance  with  such  de- 
mand is  lawful  and  right.  Because  the  wit- 
ness yielded,  reluctantly  indeed,  and  with 
some  hesitat'on  as  against  his  own  plain  no- 
tions of  propriety,  still  in  as  much  as  he  did 
yield  to  such  superior  authority,  in  a  matter 
in  which  the  assurance  of  the  judge  was  in 
his  estimation  a  law  to  him,  can  it  with  any 
truth,  propriety  or  justice  be  said,  that  he  is 
upworthy  of  belief,  when  called  to  give  tes- 
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trmony  to  these  facts,  because  by   his  own    .  sum  of  money  from  a  trustee  accounting  be- 
showing,  he  was  particeps  criminis,  an  ac-  i]  fore  him,  under  color  of  a  compensation  for 
complice  in  the  Respondent's  guilt?    Again 
it  is  said,  that  this  is  a  stale   complaint,  that 
the  witness  has  lain  by  and  forborne  to  make 
this  complaint  almost  six  years.     It  is  true 
that  he  has  not  made  a  formal  complaint  to 
the  House  of  Representatives,  or   taken  any 
measures  to  get  the  Respondent  impeached. 
Perhaps   there   might   be   some   weight    in 
this  suggestion  were  he  now  a  volunteer. — 
But  he  is  neither  prosecutor  nor  complain- 
ant ;    and    he    would    unquestionably    have 
lain  by  six  years  longer  and  forever,   had  he 
not   been  authoritatively   called  on   to  give 
his  testimony.     It  is  further  urged,  that   if   a 
witness  state  a  falsehood  wilfully,  though   in 
an  immaterial  point,  no  part  of  his  testimo- 
ny is  to  be  believed.     This  is  no   more   than 
saying,  in  other  words,  that  if  in  the   course 
of  the  trial,  a  witness  be   proved   guilty  of 
wilful  perjury,  no  reliance  can  be   placed  on 
his  veracity.     To  this  rule  we  readily  agree, 
but    we   deny   that    the  case,  furnishes  any 
ground  for  such  a  charge.     In   all  essential 
parts,  his  testimony  is  corroborated  by  that  of 
Mr.  Grout ;  and  in  no  particular  is   he   con- 
tradicted.    The   supposed    contradiction  a- 
bout   beginning   the    conversation   is  easily 
reconciled.     Mr.  Grout  does  not  say  that  he 
began  the  conversation  with  the  judge,   but 
began  to  state  the  facts,  and  Ware  interrupt- 
ed to   correct   him  ;    and   Ware   states  the 
same  thing.     Not  the  slightest  evidence  has 
been   produced  against  the   credit    of  Col. 
Ware,  and  his  general  reputation  for  veraci- 
ty.    On  the  contrary,  when  one  of  the  Man- 
agers, put  a  question,  to  that  effect,  to  one  of 
the  witnesses,  inadvertently  I  confess,  it  was 
objected  to,  from  the  other  side,   and    with- 
drawn.    The  rules  of  law  will  not  permit  a 
party  to  support  the  credit  of  his   own   wit- 
ness before  it  is   called  in  question,   simply 
because,     when    no     evidence    is     brought 
against  the  reputation  of  a  witness,  the  law 
presumes  that  none   can   be  produced.     In 
every  point  of  view  in  which    the   testimony 
of  the  witness  is  considered,  I  maintain  with 
great  confidence,  that  it  stands  unshaken.     I 
feel  some  satisfaction  in  coming  to  this   con- 
clusion, on  account   of  the   witness,  though 
an  entire  stranger,   to   whom  I   have  never 
spoken,  except?  on  the  stand,  because   he  ap- 
pears  to  me  to   have  been  treated  with  an 
unusual  degree  of  harshness   and   seventy, 
which  no  evidence  in  the   case    would   war- 
rant ;  and  because  the  atteinp!  to  invalidate 
the  force  of  his  testimony,  by  charging  him 
with    malice   and  perjury    was  as  cruel  and 
unjust,  as  in  my  humble  apprehension  it  has 
proved  feeble  and  unsuccessful. 

[Mr.  S.  stated  at  length  the  testimony  of 
Ware,  in  connection  with  the  papers  and 
other  evidence.] 

The  evidence  in  support  of  this  article, 
proves  a  gross  abuse  of  power  to  obtain  a 


I  services,  which  the  Respondent  himself  con- 
sidered due,  if  due  at  all,  from  other  persons, 
and  an   attempt   to   conceal    this  from   the 
persons  interested,  by  the  most  unwarranta- 
ble means,  by  the  falsification  of  records  and 
II  papers.       It  proves  not  only  the  actual  guilt 
'  of  the  Respondent,  but  a  manifest  conscious- 
\\  ness  of  guilt.     The  declaration  that  the  over- 
;  seers  need  know    nothing   about   it,  his  ar- 
i  r  ingementof  the  business  in  suchmannerthat 
they  might  know  nothing  about  it,  his  calling 
i  for  the  certificate  which  had  been  signed  by 
the  Register  and   actually   delivered  to  the 
guardian,  and    altering  the  balance    therein 
stated,  in  order  as  he  remarked  that  papers 
might  not  clash,    all   lead    inevitably  to   the 
conclusion,  not   only   that   the   Respondeat 
.acted  corruptly,  but  that  he  did  so  knowing- 
1  ly  and  wilfully.     On  the  whole,  the  evidence 
produced  in  support  of  this   article  of  im- 
peachment, fixes  upon  the  Respondent,  be- 
yond all    reasonable  doubl,   a   complicated 
,  charge  of  meanness,  corruption   and  guilt, 
Mr.  President,  I  will  not  detain  you    with 
remarks,   upon    the    remaining     articles  of 
charge,  which  will  be  more  fully   considered 
by  my  learned  colleague.     Notwithstanding 
the  length  to  which   these  remarks  have  ex- 
tended, I  am  sensible  that  I    have  taken  but 
,  an  imperfect  view  of  the  details  of  this  long 
and  complicated  case.      But  I    address  my- 
self toexperienced  mer,  to  intelligent  judges, 
,  capable  of  estimating  the   qualities   of  con- 
!   duct,  and  appreciating  the  force  of  evidence. 
We  have  no  earnest  invocation  to  make    to 
j:  the  Judges  of  this  Hon.    Court  except  that 
[  they  will  examine  the  ease  now  submitted  to 
|  them,  without  fear,  favour,  affection,   preju- 
dice or  partiality,  and   pronounce  their  de- 
1  cision,  not  according  to  the   momentary  im- 
pulses of  sympathy  and  compassion,  but  up- 
'  on  the    invariable  dictates  of  judgment  and 
reason.     If  sensibility  should  usurp   the  seat 
!  of  justice,   and   take   the  place   of  the  un- 
derstanding and  judgment,   laws   would    be 
unavailing, and  all  civil  and  social  rights  be- 
j  come    fluctuating     and  uncertain.     Justice 
might  throw  away  her  balance,  for  it  would 
be  useless,  and   her  sword,  for    it   would    be 
i  mischievous.     If  punishment   and   disgrace 
are  to  overtake  the  Respondent,  it  is  because 
punishment  and  disgrace  are  the  natural,  the 
I  necessary  and  the  inevitable    consequences 
J  of  turpitude  and  crime.       The  Representa- 
tives of  the   people  of  this  Commonwealth, 
demand  at  your  hands  no  sacrifice  of  inno- 
cence ;  they  ask -for  no  victim  to  their   re- 
j  sentment,  for  they  have  none  to  gratify.      If 
1  applying  the  evidence  to  the  law  in  this  case, 
:  this  Court  can  consistently  with  the  conclu- 
sions of  enlightened  and  inflexible  judgment, 
pronounce  the  Respondent  innocent,   these 
Repiesentatives  will  rejoice  to  find  that  the 
reputation  of  this  Commonwealth,  still  le- 
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mains  pure  and  unspotted.  But  if  these  j 
conclusions  should  he  otherwise,  i(  th.s  Court 
-is  satisfied,  that  the  Respondent  has  abused  j 
the  powers  entrusted  to  him,  disregarded  the 
lights  of  others,  and  violated  his  high  official 
duties,  the  Representatives  of  the  people  do 
earnestly  hope,  and  confidently  trust,  that 
this  high  Court,  disregarding  all  consequen- 
ces personal  to  the  Respondent,  will  pro- 
nounce such  judgment  on  lis  conduct,  as 
will  prove  a  salutary  example  to  all  others  in 
authority,  vindicate  the  honour  and  secure 
the  rights  of  this  Commonwealth,  and  ena- 
ble them  to  transmit  to  posterity,  that  un- 
blemished reputation  for  purity,  honesty  and 
integrity  in  the  administration  of  justice, 
which  has  hitherto  been  the  ornament  and  J 
glory  of  Massachusetts. 

Mr.  Shaw  having  been  frequently  inter- 
ruptcd  in  his  argument  by  the  counsel  fori 
the  Respondent,  to  correct  supposed  mis-  ] 
statements,  the  question  was  taken  in  the 
course  of  his  argument,  whether  the  coun- 
sel for  the'  Respondent  should  be  permitted, 
instead  of  interrupting  at  the  time,  to  notice 
<vhat  they  conceived  to  be  inaccuracies  af- 
ter the  argument  on  the  part  of  the  Mana- 
gers should  be  gone  through.  It  was  decid- 
ed in  the  affirmative — 

Yeas — Messrs.  Bourne,  Ruggles,  Clark, 
Moseley,  Doolittle,  Ranioul,  Whittemore, 
Sullivan,  Eastman,  Bigelow,  Allen,  Tufts, 
Parker,  Williams,  Gardner,  Hunnewell, 
Welles  and  Brooks— 18 

Nays — Messrs.  Thomas,  Reynolds.  Ly- 
man, Dwighr,  Hyde,  Pickman,  Bartlett  and 
V.unum — 8. 

Mr.  Shaw  concluded  his  remarks  at  20 
minutes  past  5,  and  was  succeeded  by  Mr. 
Button. 

Mr.OUTTON.  Mr.  President,afteratrial, 
that  has  exhausted  the  patience,  if  not  the 
strength  of  all  concerned  in  it,  it  has  become 
my  duty  to  make  some  remarks,  both  on  the 
Jaw  and  the  facts,  in  closing  this  cause  on 
the  part  of  ihe  House  of  Representatives. 
It  is  not  inv  intention  to  travel  through  the 
whole  of  this  case,  and  if  it  was,  I  have  not 
strength  enorr|h  to  execute  it.  It  is  a  relief 
to  me,  however,  to  feel,  that  this  is  not  nec- 
essary, after  the  able  argument  of  my 
learned  associates,  and  that  I  might  with 
great  confidence  leave  the  cause  to  the  judg- 
ment of  (his  Honourable  Court  without  fur- 
ther illustration  or  remark. 

It  was  said  by  the  learned  Gentleman  who 
opened  the  Respondent's  defence,  that  he 
had  greatly  suffered  in  his  feelings  and  rep- 
utation by  the  publicity  of  this  prosecution. 
Thi<  may  be  true  ;  but  whatever  the  extent 
of  this  evil  may  be,  it  was  incident  to  the 
impeachment  i'seli".  A  committee  of  (he 
House  reported  a  statement  of  facts  ;  on 
these,  the  House  ordered  articles,  to  he 
framed — these  were  publicly  read  and  car- 
ried to  the  bar  of  this  Court.    The  Respond- 


ent was  summoned  to  answer,  and  had  time 
and  opportunity  to  make  his  defence.  All 
these  proceedings  were  necessarily  public. 
His  accusers  have  been  brought  into  Court, 
and  examined  (ace  to  face,  and  he  has  been 
fully  heard  by  able  and  learned  Counsel.  I 
am  not  insensible  to  the  power  oi  eloquence, 
nor  will  I  withhold  my  humble  tribute  of 
admiration  at  the  fidelity,  learning  and  abil- 
ity, which  have  been  exerted  in  the  Res- 
pondent's defence.  I  rejoice  at  this;  for 
whatever  may  be  the  res'  It  of  this  trial,  it 
never  can  be  said  that  he  has  not  been  ably 
and  powerfully  defended. 

An  allusion  has  been  made  to  the  over- 
whelming power  o(  the  piosecutors.  The 
House  of  Representatives  do  not  pretend  to 
any  oilier  power, or  to  exercise  it  in  any  oth- 
er way  than  the  Constitution  prescribes.  In 
impeachments,  they  act  as  the  grand  inquest, 
of  the  State,  in  the  name  and  behalf  of  the 
vhole  people  ;  and  whenever  a  case  occurs 
which  justifies  their  interposition, it  becomes 
their  duty  to  present  it.  As  guardians  of 
the  public  morals,  as  exercising  a  superviso- 
ry power  over  the  conduct  of  men  in  office, 
they  are  bound  to  take  notice  of  all  miscon- 
duct and  mal-administration  in  <  ffice.  In 
the  first  instance,  the  pioceedings  are  neces- 
sarily ex  parte,  and  if  prima  facie,  a  strong 
case  be  made  out,  they  have  no  choice  left  ; 
they  ought  to  make  presentment  ;  and  as  of- 
ten as  this  occurs,  it  is  to  be  hoped  that  the 
House  of  Representatives  will  always  have 
the  firmness  and  the  patriotism  to  do  iheir 
duty.  The  people  have  a  deep  interest  in 
the  administration  of  justice  ;  it  should  not 
only  be  pure  and  upright,  hut  unsuspected. 
Whatever  tends  to  diminish  or  shake  the 
confidence  of  the  community  in  the  integri- 
ty of  a  judicial  officer,  ought  not  to  be  suffer- 
ed to  circulate  without  inquiry  ;  for  any 
loss  of  confidence  in  the  judicial  department 
of  the  Government  would  be  a  public  calam- 
ity. Statements  and  circumstances  there- 
fore, which  implicate  the  judicial  purity  of 
any  man,  which  end  to  deprave  the  public 
sentiment  and  opinion,  ought  to  he  brought 
to  the  test.  The  government  itself  lives  and 
acts  by  the  force  of  opinion  ;  and  it  is  of  the 
last  importance  that  this  should  be  enlight- 
ened and  uncorrupted.  Our  whole  system 
is  as  much  an  experiment  in  morals  as  poli- 
tics ;  and  if  ever  this  moral  force  is  lost,  all 
is  lost.  It  will  not  be  denied  in  this  case, 
that  enough  has  been  proved  to  put  the  Res- 
pondent to  answei  ;  and  if  he  has  been  able 
to  satisfy  this  honourable  Court  that  he  is 
not  guilty  of  the  offences  charged  upon  him, 
he  will,  of  course  be  acquitted,  and  1  trust 
restored  to  all  the  respect  and  confidence, 
which,  as  a  citizen  and  magistrate  he  enjoy- 
ed before  this  prosecution  was  begun. 

The  constitution  provides,  that  the  "  Sen- 
ate shall  be  a  Court  with  full  authority  to 
hear  and  determine  all  impeachments,  made 
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by  the  House  of  Representatives,  against 
any  officer  or  officers  of  the  Common  wealth, 
"for  misconduct  and  mil-administration  in 
their  offices."  What  then  is  a  Court  of  Im- 
peachment? What  is  its  jurisdiction,  its 
powers  and  modes  of  proceed.  115  ?  Where  I 
must  we  goto  learn  the  law  ami  practice  of 
impeachments  ?  To  England,  the  countryj 
from  whence  the  great  principles  of  civil 
liberty  as  well  as  of  law  are  derived.  Our 
Court  of  Impeachment  is  formed  after  the 
model  of  the  high  Courr  of  Impeachment  in 
Great  Britain.  There  the  House  of  Lords 
is  the  Court,  here  by  an  obvious  analogy, 
the  higher  branch  of  the  Legislature  ;  (here  ; 
the  House  of  Commons  impeach,  and  here 
the  House  of  Representatives,  the  most  nu- 
merous and  popular  branch  of  the  Govern- 
ment. In  one  sentence,  the  Senate  is  made 
a  Court  of  Impeachment  ;  all  the  inci- 
dents, rules  and  firms  of  proceeding  there- 
fore appertaining  to  such  a  Court,  are  also 
recognised  and  established.  They  become 
a  put  of  our  law,  and  as  such,  ought  to  be 
preserved,  with  as  much  care  as  any  other 
part  of  our  law.  Whatever  then  is  peculiar 
to  a  Court  of  Impeachment  as  to  its  juris- 
diction, its  rules  and  its  forms,  is  as  truly 
established  by  this  clause  in  the  Constitution, 
as  the  trial  by  Jury  is.  in  a  common  law 
Court.  Suppose  the  Constitution  had  pro- 
vided that  there  should  Le  a  Court  of  Chan- 
cery in  this  State  ;  it  would  follow  of  course 
that  all  the  jurisdiction,  powers,  incidents, 
rules  and  forms  pertaining  to  such  a  Court 
in  England,  would  be  established  here  ;  and 
all  this  upon  the  plain  maxim  of  common 
sense  as  well  as  ot  law,  that  all  the  inci- 
dents and  means,  proper  or  necessary  to  the 
possession,  enjoyment  or  exercise  of  the 
principal  tiling  grunted,  or  estab!  shed,  are 
also  granted  and  established  at  the  same 
time. 

Ks  to  the  rules  of  evidence  which  are  to 
govern  a  Court  of  Impeachment,  I  agree 
witli  the  leirned  Counsel  who  opened  tins 
par;  o  the  Respondent's  defence,  that  they 
are  essentially  the  same  as  govern  Courts  of 
Common  Law.  A  man  is  not  to  be  con- 
victed because  he  is. impeached,  upon  hear 
say,  or  upon  evidence  not  under  oath,  but  | 
upon  the  highest  evidence  the  nature  of  the 
case  admits,  in  the  form,  and  under  the 
sanctions  which  belong  to  oilier  Courts 

I  also  agree  with  tiie  same  learned  Gen- 
tleman, that  the  same  legal  notions  of  crimes 
and  offences,  are  as  substantially  to  be  re- 
garded m  'iiis  Court,  as  in  any  other.  I  have 
no  conception  that  the  law  is  to  be  disre- 
garded, or  perverted  ;  thai  the  nature  of  of- 
fences is  to  be  changed,  or  that  any  of  those 
great  legal  or  moral  distinctions,  which  have 
been  recognised  and  acted  upon  in  England 
or  in  this  country,  are  to  be   overlooked    01 

mfounded. 

Sir.,  if  J  thought  it  possible  that  the  Res- 


pondent could  be  convicted  upon  any  other 
than  legal  and  constitutional  grounds,  I 
should  deprecate  such  a  result  as  pregnant 
with  infinite  mischief  to  the  state  ;  and  the 
day  in  which  I  from  any  cause,  had  been 
concerned  in  it,  as  the  most  unfortunate  one 
of  my  life.  But  I  know  it  is  not  possible. 
[f  we  cannot  bring  home  to  the  Respondent 
some  legal  offence,  some  violation  of  law, 
this  impeachment  cannot  and  ought  not  to 
be  sustained.  We  disclaim  and  abhor  all 
notions  of  convicting  the  Respondent,  on 
any  grounds  of  supposed  expediency  or  poll-  ■ 
cy.  The  books  I  have  read,  andthe  princi- 
ples I  have  imbibed,  have  instructed  me  dif- 
ferently on  the  subject  of  impeachment  ; 
.ind  I  hold  it  better  that  twenty  guilty  men 
should  escape  than  that  the  plain  principles 
of  law  should  be  violated.  We  do  not 
stand  hei  e,  as  members  of  the  House  of  Rep- 
resentatives, or  as  Lawyers,  to  maintain 
star-chamber  doctrines; — We  are  not  the 
advocates  of  the  oppressor,  but  of  the  op- 
pressed— not  of  those  who  do  injustice,  but 
of  those  who  suffer  it. 

I  was  at  a  loss,  during  no  small  pari  of 
the  learned  gentleman's  argument  to  ac- 
count for  the  great  array  of  positions  and  au- 
thorities, winch  he  brought  to  bear  upon  the 
case,  a  great  part  of  which  I  admit  to  be 
sound  law  ;  and  I  do  not  now  understand 
the  reason  of  it,  unless  he  had  some  ex- 
pectation that  amidst  all  the  learned  dust  he 
raised,  his  client  had  a  belter  chance  of 
es:  ape. 

Our  constitution  provides  that  the  "  Judg- 
ment of  the  Court,  shall  not  extend  further 
than  to  removal  from  office,  and  disqualifi- 
cation to  hold  or  enjoy  any  place  of  honour, 
trust,  or  profit  under  this  Commonwealth  ; 
bn  the  party  so  convicted,  shall  be  never- 
theless liable  to  indictment,  trial,  judgment, 
and  punishment,  according  to  the  laws  of  the 
land."  In  England  it  may  be  removal  from 
office,  disqualification,  fine,  imprisonment 
and  even  death. 

In  England,  and  in  this  Country,  the  per- 
sons who  have  beet1  impeached,  have  usual- 
ly been  such  as  have  held  some  important 
trust,  of  a  public  nature,  or  exercised  some 
high  office,  connected  with  the  welfare  of  the 
St.ne.  One  hundred  years  ago,  Lord  Mae- 
,'.  <.?!c!d  was  impeached,  for  selling  the  offi- 
ces of  the  Masters  in  Chancery,  which  was 
declared  to  be  in  violation  ol  his  oath  as 
Lord  Chancellor,  and  of  the  great  trust  and 
confidence  reposed  in  him  ;  Warren  Hast- 
ings was  impeached  for  mal  conduct  as 
Governour  General  of  India  ;  and  hi  later 
times  Lord  Melville  was  impeached  for 
breach  of  trust  as  Treasurer  of  the  Navy, 
tec  Cases  of  this  sort,  usually  embrace  a 
great  variety  of  facts  and  circumstances,  and 
often  extend  through  a  considerable  period 
if  time.  Thus  in  llie  case  of  Judge  Chase, 
He  was  impeached  for  certain  official  con/» 
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duct,  in  Delaware,  Maryland,  Pennsylvania 
and  Virginia.  The  nature  of  these  offences, 
indicates  the  proper  remedy.  It  would  be 
inconvenient,  if  not  impracticable  to  punish 
misconduct  in  office,  by  a  resort  to  the  tribu- 
nals of  common  law  jurisdiction. 

For  what  offences  or  crimes  then  may   an 
officer  of  the   government  be   impeached  ? 
By  our   constitution,  for  "  misconduct   and 
Dial-administration  in  office"  only.      It  be- 
comes then  important  to  ascertain  the  mean- 
ing and  import  of  these   words.      In  the  first 
place,  they    include  bribery,    extortion,  and 
misdemeanor,   which   are  technical    words, 
well  known  and  defined  in  law.      They  also 
have  a  more   extended    meaning,   and   em- 
brace a  variety  of  official  acts,  which  do  not 
amount  either  to  bribery  or  extortion.     The 
word  corruption,  though  not   defined  in  the 
law,  has  an  intelligible   meaning    when   ap- 
plied to  the  conduct  of  a  man  in  office.      In 
common   acceptation,   it    means    "  wicked- 
ness," "  perversion  of  principles,"  "loss  of  in- 
tegrity." When  we  speak  of  the  corrupt  con- 
duct of  a  judge,   we   do  not   always  mean 
downright  bribery  or  extortion.     I  remember 
in  the  trial  of  Judge  Chase,   that  one  of    his 
counsel  maintained,  that  by    the  constitution 
of  the  United  States,  a   Judge  could  not  be 
impeached    for   any   offence   for   which   he 
could  not  be  indicted  ;  and  I  also  remember, 
that   this    position    was   abandoned    in   the 
course  of  the  trial.     Cases  were  stated  which 
were  clearly  impeachable  though  not  so  cer- 
tainly indictable.     As  for  instance — Suppose 
a  Judge  of  Probate  should  open  his  Court,  at 
the  time  and  place  provided  by  law,  and  af- 
ter keeping  it  open  for  an  hour,  should  close 
if  and  go  home,  to  the  great   delay  and  det- 
riment of   the   county.      There   is  no  law, 
which  declares  for  how  long  a  time  he   shall 
hold  his  court  at  any  particular  place  ;    and 
yet  a  habit  of  this   sort   would    undoubtedly 
amount  to  misconduct  in  office,   for    vhich 
he   might   be   impeached.       Or   suppose    a 
Judge  of  a  common  law  Court  should   com- 
pose  his  jury  of  eleven,  instead  of  twelve 
men  ;  this  would  be  mal-adnsinistration   in 
him  although  there  is  no  law  which  declares 
that  a  jury  shall  consist  of  twelve  men.     One 
of  the  Respondent's  learned  counsel   admit- 
ted in  his  argument,  that  if  a  Judge   of  the 
Supreme  Court  should  contemptuously   re- 
fuse to  give  an  opinion,   when    required   by 
the  Executive,  in  a  case  clearly    within    his 
duty,  it  would  amount   to  misconduct  in  of- 
fice ;  and  yet  none  of  these  cases  partake  of 
the  nature  of  bribery  or  extortion.     The  doc- 
trine therefore  which  the  learned  gentleman 
seemed  inclined  to    advance,   that   a  Judge 
could  only  be  impeached  for  bribery  or   ex- 
tortion, cannot  be  sustained.      Now  whether 
such  conduct  in  office  as  I  have  staied,  be 
indictable  as  well  as   impeachable,  is  of  no 
importance  ;  it  is  enough  for  my  purpose,  if 
it  be  clearly  impeachable. 


I  have  stated  that  we  must  make  out  a 
clear  case  of  some  legal  offence,  some  viola- 
tion of  law,  before  we  can  rightfully  demand 
judgment  against  the  Respondent  ;  and  this 
must  be  of  some  statutory  provision,  or  some 
plain  principle  of  the  common  law.  The  al- 
legation of  this  offence  or  violation  of  law, 
must  be  according  to  the  just  interpretation 
and  true  meaning;  of  that  clause  in  the  bill 
of  rights,  which  declares,  that  "  no  subject 
shall  be  held  to  answer  for  any  crime  or  of- 
fence, until  the  same  is  fully  and  plainly, 
substantially  and  formally  described  to  him." 
The  common  law,  in  its  true  extent,  is  a 
great  code  of  rules,  which  can  be  applied  to 
ascertain  and  determine  the  rights  and  obli- 
gations of  all.  It  is  a  great  system  of  prin- 
ciples and  analogies,  of  a  moral  as  well  as 
of  a  legal  nature,  furnishing  protection  for 
all  sorts  of  rights  and  remedies  for  all  sorts 
of  wrongs.  It  embraces  all  the  duties  which 
a  man  owes  to  his  neighbour  ;  it  can  always 
be  brought  in  aid  of  what  is  morally  or  le- 
gally right  and  just  ;  and  it  provides  abund- 
ant means  for  detecting  and  punishing  every 
kind  of  fraud,  injustice  or  oppression.  This 
law  is  ours  by  inheritance,  and  by  adoption  ; 
it  lies  at  the  foundation  of  all  our  civil  and 
judicial  institutions,  and  ought  to  be  preserv- 
ed by  us  in  all  its  vigor  and  symmetry. 

By  the  clause  just  read   from  the   bill   of 
rights,  it  is  required,  that   the    crime,  or  of- 
fence shall  be  substantially  and  formally  al- 
leged.    But  what  is  formal  and  what  is  sub- 
stantial, mml  be   determined   by  the  usual 
course  of  proceedings,  in  the   court,  where 
the  man  is  accused.     If  a  man  is  indicted  in 
a  court  of  common  law,  for  a  felony,  the  crime 
must  be  charged  with  all  the   technical    pre- 
cision, which  belongs  to  such  a  court.     The 
accused  has  a  right  to  require  of  the  govern- 
ment to  set  forth  his  offence  with  the  utmost 
certainty,  to  state  the  time,  place,  circum- 
stance and  manner  of  the  act,  and  with    few 
exceptions  to  prove  the  offence  as  it  is  charg- 
ed.     I    am    aware  that  these   "  unseemly 
niceties"   as  Lord   Hale  calls    them,   have 
been  the  subject  of  regret  and   complaint  a- 
tnong  wise  and   good  men,  as   too  much  fa- 
vouring the  escape  of  the   guilty  ; — But   I 
am  not  prepared  to  say  that  they  ought   to 
be  expunged  from  ouv  law,  for  they   are  in 
favour  of  life,  and  of  personal  liberty.      But 
if  a  man  is  impeached,  for   misconduct   and 
mal-administration   in  office,  what  is  sub~ 
stance,  and  what  isform,  must  be  decided  by 
the  rules  and  course  of  proceedings  in  courts 
of  impeachment.      The  law  and  practice  of 
impeachment   must   be  resorted   to  in    this 
case,  for  the  right  construction  of  the  clause 
in  the  bill  of  rights.      Some   legal   offence 
must  be  alleged,   and   this   must   be    done 
plainly  and  intelligibly,  so  that  the   person 
accused  may  know  what  he  is  called  to    an- 
swer to,  and  if  this  is   done,   the  offence  is 
substantially  set  forth.     No  man   who  has 
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been  accused  of  one  offence,  shall  be  held  Jo 
answer  to  another  distinct  and  different  of- 
fence, which  is  not  intelligibly  stated.  In 
the  trial  by  impeachment,  the  law  and  the 
practice  of  impeachment  arc  to  govern,  and 
these  are  as  much  in  favour  of  the  accused 
as  of  the  accusers. 

As  the  forms  of  proceeding's  in  courts  of 
impeachment,  are  peculiar,  little  can  be 
found  on  the  subject  in  common  law  books. 
Selden,  in  his  chapter  upon  the  "Judicature 
of  Parliament,"  gives  a  general  view  of  the 
course  of  proceedings;  and  Wooddeson,  in  a 
single  lecture  has  compiled,  chiefly  from 
parliamentary  precedents,  both  the  law  and 
practice  of  impeachment.  Blackstone  de- 
votes about  one  page  to  the  subject,  and  j 
calls  articles  of  impeachment,  "  a  kind  ofj 
bills  of  indictment."  By  these  authorities,! 
it  appears,  that  the  "  articles  need  not  pursue  j 
the  strict  form  and  accuracy  of  an  indict- 
ment ;  for  it  has  been  ruled,  that  by  the  law 
and  usage  of  Parliament,  in  prosecutions  by 
impeachment,  for  high  crimes  and  misde- 
meanours by  writing  or  speaking,  the  partic- 
ular words  supposed  to  be  criminal  are  not 
necessary  to  be  expressly  specified  in  such 
impeachments.  The  resolution  indeed  pas- 
sed in  a  party  cause  :  but  it  seems  agreeable 
to  a  concession  of  the  Lords,  several  years 
before,  that  the  Commons  might  if  they 
pleased,  impeach  in  general  terms"  In 
Selden's  Judicature  of  Parliament,  it  is  said 


some  law  provided  for  the  case,  with  a  breach 
of  trust,  with  a  violation  of  his  oath  of  office, 
with  acting  contrary  to  his  duty,  fee.  fee.  fee. 
Such  are  the  articles  in  the  case  of  Lord 
Macclesfield,  Warren  Hastings,  Lord  Mel- 
ville and  Judge  Chase.  The  answer,  like 
the  articles,  is  very  general,  consisting  of  a 
great  variety  of  statements  of  facts,  and  rea- 
sonings upon  the  law  ;  explaining  some 
ihings,  qualifying  some  things,  and  denying 
some  things  ;  in  fine  making  the  best  de- 
fence the  case  will  allow,  both  on  the  law 
and  the  facts.  Then  follows  the  replication, 
denying  generally  the  sufficiency  of  the 
answer  and  averring  the  truth  of  the  charges. 
Such  also  has  been  our  own  practice  in  the 
few  cases  of  impeachment,  which  have  oc- 
curred since  the  adoption  of  the  constitution, 
as  it  appears  from  the  records  of  the  court. 
The  constitution  declares,  that  the  party 
convicted  on  an  impeachment,  shall  never- 
theless be  liable  to  indictment    trial,  judg- 

!  ment    and    punishment,  according    to   the 
laws  of  the  land.      This  provision  seems  to 

1  carry  with  it,  a  clear  distinction,   between  a 

I  trial  at  common  lav.-,  and  atrial  by  impeach- 

j  ment. 

The  pleadings  being  closed,  the  trial  pro- 
ceeds, and  we  find  no  notice  of  demurrers, 
either  general  or  special  to  their  sufficiency. 
After  a  conviction,  motions  in  arrest  of  judg- 
ment or  in  mitigation  cf  the  sentence  of  the 
court  are  sometimes  sustained.      In  the  case 


that    the     Commons    impeached    Richard  J  of  Lord  Winton,  one   of   the   Scotch    rebel 


Lyons  for  procuring  patents  and  licenses, 
fee.  fee.  and  also  "in  general  words"  ol 
many  extortions.  In  the  same  book,  page 
1597,  it  is  said  that  "  all  the  Lords,  spiritual 
and  temporal,  claimed  as  their  liberty    and 


Lords,  there  was  a  motion  in  arrest  of  judg- 
ment, tor  want  of  certainty  as  to  the  iime- 
the  acts  were  alleged  to  have  been  commit- 
ted ;  but  this  was  overruled. 

I  might  safely  leave  this  part  of  the  case 


franchise,  that  the  great  matters   moved    in  ||  with  the  Court,   on   the    slight  examination 


the  Parliament,  and  to  be  moved  in  other 
Parliaments,  in  time  to  come,  touching  the 
Peers  of  the  realm,  ought  to  be  admeasured, 
adjudged,  and  discussed,  by  the  course  of  the 
Parliament,  and  not  by  the  civil  law,  nor  by 
the  law  of  the  land."  In  the  1st  volume  P. 
Williams,  page  616,  the  subject  is  thus  al- 
luded to  : — "And  asto  what  was  said  that  this 
being  an  attainder  by  Parliament,  differed 
from  an  outlawry,  and  that  the  course  of 
Parliament  made  it  good  ;  it  was  answered 
that  impeachments  in  Parliament  diffi  red 
from  indictments,  an!  might  be  justified  by 
the  law  and  course  of  Parliament." 

If  we  examine  the  precedents,  we  shall 
find  them  conformable  to  the  doctrine.  The 
articles  of  impeachment  state  certain  facts 
generally,  importing  some   o.fenceor  viola- 


which  has  been  made  of  the  law  and  prac- 
tise of  impeachment  in  England  and  in  this 
country  ;  but  the  learned  counsel  for  the 
Respondent  have  expended  so  much  labour 
on  this  subject  that  I  am  willing  to  go  a  lit- 
tle further,  and  endeavour  to  ascertain  if 
some  additional  aid  cannot  be  derived  from 
the  common  law.  There  are  two  modes  of 
proceeding  at  common  law  where  the  sover- 
eign prosecutes,  which  bear  some  analogy 
II  to  the  process  of  impeachment :  one  is  an 
j1  information  in  the  nature  of  a  quo  warran- 
to, and  the  other  is  an  information  for  an 
intrusion. 

Formerly  there  was  in  use  in  England  a 
writ  of  quo  warranto  for  the  King,  in  the 
nature  of  a  writ  of  right.  This  being  found 
inconvenient,  it  has  been  succeeded,  in    hit- 


tion  of  law,  without  much  r^ard  to  time,  jier  times  by  an  information,  filed  by  the  At- 
place  or  circumstance  ;  but  \  •: li  sufficient  lltorney-General,  in  the  nature  of  a  quo  war- 
certainty  to  give  the  accused,   distinct  infor-  || nttnto.     The    form   of  the   writ   is   given  in 


ination  of  what  he  is  charged.     The  precise 
species  of  crime  or  offence  is  not  usually,    if 
ever  stated  according  to  common  law  defini 
tion  ;  but  he  is   charged  with  the  breach  of 


Coke  2  Ins  279.  and  is  very  bri^f :  A.  V>. 
summoned,  fee.  oslcnsurus,  to  show,  qn<> 
warranto,  by  what  authority,  fee  fee.  The 
information  is  in  the   same,  brief  Vono,  ;>nd. 
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is  properly  a  criminal  method  of  prosecut- 
ion, though  civil  rights  are  ofien  tried  un- 
der it.  We  have  the  same  process.  The 
Attorney  or  Solicitor-General  soinet  mes  ex 
officio,  and  sometimes  by  direction  of  the 
Legisl  uure,  files  an  information  in  the  na- 
ture of  a  quo  warranto,  against  a  corpora- 
tion, or  against  an  indi  ldual,  alleging  in 
thecaseofan  individual,  some  usurpation, 
an  1  in  the  case  of  a  corporation,  some  abuse 
of  their  franchise.  In  the  case  of  the  Com- 
monwealth vs.  Sumuel  Fowler,  Esq.  he  was 
called  upon  to  show  by  what  warrant,  he 
claimed  to  have,  use,  exercise  and  enjoy  th( 
office  of  judge  of  probate  for  '.he  county  of 
Hampden.  In  all  these  cases,  after  a  short 
and  general  statement  of  the  facts,  the  par- 
ty is  called  upon  to  set  out  specially  his  righ 
or  title.  In  informations  for  intrusion  by 
t he  King,  the  form  of  which  it  given  in 
Rastell's  Entiies  412,  die  defendant  inns!, 
set  out  his  title  specially  ;  but  if  the  infor- 
mation is  at  the  instance  of  an  individual, 
the  defendant  may  plead  general >y  non  in 
trusii :  hut  if  he  pleaded  not  guilty,  to  an  in- 
formation by  the  King,  he  sh  -wlC.  be  put  out 
of  possession  immediately.  This  right  to 
make  alienations  in  a  general  form,  and  to 
put  the  part,'  to  set  out  his  right  or  title 
specially  is  an  incident  of  sovereignty — one 
of  its  prerogatives. 

The  object  of  an  impeachment,  by  our 
constitution  is  ro  remove  the  officer — to 
seize  the  franchise,  and  to  grant  it  to  anoth- 
er, if  it  appears  upiin  trial  that  he  has  for- 
feited it.  The  allegations  are  made  in  the 
■tame  and  behalf  of  the  whole  people  ;  it  is 
the  sovereign  who  prosecutes  ;  and  it  is  an 
incident  of  this  sovereignty  to  make  these  in 
general  words,  plainly,  intelligibly  and  sub 
stanf.vely,  I  agree,  but  not  with  the  tech- 
nical accuracy  which  pertains  to  the  courts 
of  common  law  jurisdictions 

T  will  now  proceed  to  submit  a  few  re- 
marks to  the  consideration  of  this  Hon. 
Gourl  upon  the  duties  of  a  judge  of  probate. 
His  general  powers  and  duties  are  defined 
by  law,  such  as  taking  the  probate  of  wills, 
granting  administrations  on  the  estates  of 
persons  deceased, — appointing  guardians  to 
minors  and  other  persons— examining  and 
allowing  the  accounts  of  executors,  admin- 
istrators and  i  ms,  Stc.  Stc.  but  there  is 
i)  i  express  law  as  to  his  duty  in  relation  to 
those  numerous  Jiule  ;  in  the  ordinary 
busini  is  of  his  office; 

There  are  duties  of  a  general  nature  aris- 
ing from  his  acceptance  of  the  office.  The 
acceptance  itself  implies  an  engagement,  to 
fulfil  all  its  duties  faithfully  and  impartially. 
].  i-  hi  the  nature  of  a  covenant,  or  con- 
tract, that  he  will  execute  the  trust  which 
the  office  creates,  that  ho  will  perform  all 
the  duties,  which  its  nature  and  object  re- 
<jui;  -js.,  _  If  he  refuse,  to  perform  these  duties, 


or  if  he  performs  them  so  negligently,  as  to 
produce  inconvenience  or  injur)',  he  violates 
ins  obligation. 

There  are  also  certain  duties  arising  from 
the  relation  which  exists  between  a  judge  of 
probate  and  executors,  administrators  and 
guardians  These  persons-are  clothed  with 
a  certain  legal  capacity,  by  virtue  Of  a  de- 
cide made  by  the  judge.  Thcv  all  oenve 
then  authority  from  him  ;  and  in  the  first  m> 
stance,  they  ..re  all  accountable  to  him  for 
the  manner  in  winch  they  have  exercised  it. 
There  may  be  some  difficulty  in  determin- 
ing  what  his  duty  is  in  a  particular  case ; 
but  there  are  certain  broad  lines  of  distinc- 
tion between  which  it  will  be  admitted  his 
duty  somewhere  lies.  He  has  a  right  to 
prescribe  certain  official  forms  and  t  re- 
quire certain  formal  papers,  which  may  con- 
duce to  the  orderly  management  ol  his  of- 
ficial business  ;  and  1  hold  it  to  be  his  duty 
as  a  jo dge  to  give  such  information,  such  of- 
ficial direction  and  advice,  as  will  enable 
persons  making  application  to  him,  to  com- 
ply with  the  forms  and  modes  of  proceeding 
which  he  himself  has  prescribed.  These 
subsidiary  acts, these  official  directions,  ait  a 
part  of  his  only  as  a  judge,  and  if  he  refuse 
to  give  them  he  violates  the  trust  and  con- 
fidence reposed  in  him.  The  persons  who 
apply  to  him  to  take  the  probate  of  a  will, 
to  take  letters  of  administration,  or  guardi- 
anship, need  such  instruction  and  advice; 
and  they  usually  come  to  hun  under  circuit) 
stances  of  bereavement  and  affliction.  If 
he  refuses  to  give  them  the  necessary  infor- 
mation, as  to  the  forms  which  he  has  adopt- 
ed for  the  regulation  of  his  own  office,  un- 
less they  pay  him  as  a  counsellor,  he  takes 
an  'improper  advantage  of  their  situation, 
and  makes  an  unlawful  gain,  contrary  to  his 
duty  as  a  judge.  On  the  other  hand,  it  is 
not  contended  that  a  judge  of  probate  is 
bound  to  write  out  the  accounts  of  execu- 
tors, administrators,  and  guardians,  or  to 
answer  questions  of  law  which  require  time 
and  examination.  But  it  does  appear  to  me, 
that  those  questions,  arising  in  the  settlement 
of  an  account  er  an  estate,  which  can  be 
answered  across  the  table,  those  little  auxili- 
ary services  which  grow  out  of  the  subsist- 
ing relation  of  the  parties,  may  fairly  be 
considered  within  the  duty  of  the  judge. 

Whatever  may  be  the  nature  and  extent 
of  these  duties,  whether  the  outlines  of  then:, 
which  I  have  sketched  be  correct  or  not  ;  it 
is  to  he  remarked  that  in  addition  to  all  oili- 
er obligations,  there  is- superadded  the  oath 
of  office.  This  is  prescribed  by  the  consti- 
tution. I  A.  B.  do  solemnly  swear  and  af- 
firm that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  incum- 
bent on  me-as  [Judge  of  Probate]  according 
to  the  best  of  my  abilities  and  understand- 
ing, agreeably  to  the    tries  and   regulations 
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of  the  constitution  and  the  laws  of  this  Com- 
monwealth. So  help  me  God."  Here  is  a 
law  binding  upon  the  conscience,  as  well  as 
the  conduct  of  the  judge  ;  here  is  an  obliga- 
tion imposed  under  the  solemn  sanction  of 
an  oath.  The  doing  any  act,  or  permitting 
others  to  do  it,  which  affects  his  fidelity  or 
impartiality,  is  a  breach  of  a  most  sacred 
law,  a  violation  of  his  oath,  and  contrary  to 
his  duty  as  judge. 

At  a  quarter  past  6  o'clock,  Mr.  Dutton 
gave  way  to  a  motion  for  an  adjournment. 
The  Court  was  adjourned  to  9  o'clock  to- 
morrow morning. 

SENATE. 

THURSDAY,  APRIL  26. 

COURT  OF  IMPEACHMENT. 

The    usual   messages    between    the    two 
Houses  were  delivered  by   Mr.   Rantoul,  of! 
the  Senate,  and  Mr.  Holmes  of  the   House  ' 
of  Representatives,  and  the  Court  was  open- 
ed at  a  few  minutes  after  9  o'clock. 

Mr.   WEBSTER.      Before  any  further; 
proceeding  on  the  part  of  the  Hon.  Mana- 
gers, I  beg  leave  to  state  to  the  Hon.    Court, 
that  after  10  o'clock  last   night  a  document 
came  accidentally  to  the  knowledge   of  the 
Respondent,  showing  the  ancient  usage  of 
the  counsy  of  Middlesex.     With  permission 
of  the  Hon.  Court,  I  would  now  introduce  it 
in  evidence.     It  relates  to  the  probate   of  a  , 
will,  upon  which  a   letter   of  administration 
was  granted  by  the  Respondent's    predeces- 
sor, at  a  special  probate  court  holden   at  the 
request  of  the  executor,  for  which  extra  fees 
were  charged,  which  were  paid  by  ihe  exec- 
utor,  and  afterwards  allowed  by  the  judge  in 
the  executor's    account.      I  presume   there 
will  be  no  objection  on  the  part  of  the  Hon. ; 
Managers  to  the  admission  of  the  evidence, 
as   they  have  not  yet    closed  their    argu-  \ 
ment. 

Mr.  DUTTON.  Under  the  circumstan- ; 
cesof  the  case,  we  feel  hardly  authorized  to  | 
consent  to  the  admission  of  it. 

Mr.  WEBSTER.      There  could   be  no  I 
question  of  its  admissibility,  if  it  had    been 
offered  in  season.     The  executor  is  present, 
and  can    be  called,  if  the    Hon.  Managers  j 
wish  it.     They  will    have  an  opportunity  of| 
remarking  on    the   evidence,   if  they   think 
proper. 

PRESIDENT.  Shall  the  question  be 
taken,  as  to  admitting  this  evidence?  Do 
the  Hon.  Managers  still  object  ? 

Mr.  DUTTON.  We  do  not  think  the 
evidence  materia)  enough  to  persist  in  the 
objection,  though  we  consider  it  irregular  to 
introduce  it  at  this  late  period.  As  the  gen- 
tleman is  strenuous  for  its  admission,  we 
consent  to  it. 

Mr.  WEBSTER  produces  a  letter  of  ad- 
ministration, dated  Jan.  12th,  1803.  addvess- 
25 
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ed  to  Abraham  Biglow,  executor  ef  John 
Foxcroft.  Mr.  W.  read  a  memorandum  on 
the    back   of  it,   stating  the   whole  fees  for 

-  -  $3  97 
50 


probate  of  the  will  to  be 
Paid  before 


Letter  of  guardianship     - 
For  the  judge  for   his  trouble  in 
holding  a  special  court 


47 
10 


25  00 


#29  57 

Mr.  DUTTON.     The  executor,  if  pres- 
ent, had  better  be  called  to  the  stand. 

ABRAHAM  BIGLOW    called   on    the 
part  of  the  Respondent,  and  sworn. 

Witness.  In  1802,  I  was  made  executor 
of  the  will  of  John  Foxcroft.  There  was 
nobody  in  his  house,  except  servants,  and 
the  heirs  were  desirous  of  having  the  proper- 
ty protected.  The  next  regular  probate 
court  was  distant  ;  knowing  the  practice  of 
holding  special  courts,  I  told  the  heirs  I 
would  apply  to  the  judge  of  probate  to  hold 
one.  In  a  memorandum  book,  I  have  a 
charge  of  postage  Dec.  29, 1802,  of  a  letter 
to  Mr.  Timothy  Bigelow,  requesting  him  to 
apply  for  a  special  probate  court ;  and  on 
Dec.  31,  there  is  a  charge  of  postage  for  a 
letter  from  Mr.  Bigelow,  enclosing  the. 
judge's  order  to  the  register.  Jan.  18,  1805, 
there  is  a  charge  "  paid  probate  fees  on 
proving  the  will,  #29,57."  This  is  marked 
on  the  letter  of  administration.  I  closed 
my  account  in  1815,  when  I  got  my  quietus  ; 
being  executor  and  guardian  of  one  .of  the 
heirs,  I  was  unable  to  close  it  sooner. 
There  was  a  balance  by  the  quietus  of  $19,62; 
the  amount  of  £29,  57  was  taken  into  con- 
sideration in  arriving  at  this  balance. 

Q.  by  a  member   of  the   Court.     Where 
was  this  special  court  holden  ? 

A.     At  Cambridge. 

Mr.  GRAY.     Where    did    the  judge  of 
probate  reside  ? 

A.     At  Groton. 

Q.     Where  did  the  register  live  ? 


Cambridge. 


Judge    Wiiithrop 


you 


A.    At 

was  register  at  that  time. 

Q.     Was  the  register  present  ? 

A.     He  was. 

Mr.  KING.     What  was    the  order 
mentioned  ? 

A.  Tlie  letter  from  Mr.  Bigelow  enclos- 
ed an  order  to  the  register  to  grant  cita- 
tions to  attend  the  court  at  Cambridge,  men- 
tioning the  time  and  place 

At   £0   minutes  past    9, 
proceeded  : — 

I   now   proceed   to   call 
this  Hon.  Court,  to  certain 


Mr.  DUTTON 


ions  which  have  a   bearing 
As  early  as  the   year  one 


the   attention  of 
statutory  provis- 

upon 


the 
thousand 


case, 
seven 


hundred  and  twenty  seven,  an  act  was  pass- 
ed, which,  after  reciting  that  several  judges 
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of  probate  were  or  might  be  Justices  of  the 
Superior  Court  of  Judicature  or  of  the  in- 
ferior Court  of  Common  Pleas,  enacts  that 
from  and  after  the  publication  of  the  act,  "no 
judge  for  the  probate  of  wills  and  granting 
administration  on  intestate  estates  within 
the  province,  shall  be  allowed  or  admitted  to 
have  a  voice  in  judging  or  determining, 
nor  shall  be  admitted  to  plead  or  act  as  an 
attorney  in  any  civil  action  whatsoever, 
which  may  depend  on  or  have  relation  to 
any  sentence  or  decree,  made  or  passed  by 
him  in  his  office  aforesaid;  any  law,  custom, 
or  usage  to  the  contrary  notwithstanding." 
From  this  time  to  the  revolution,  judges  of 
probate  were  considered  as  surrogates  of 
the  governor  and  council,  who  derived  from 
the  royal  charter  the  authority  to  prove 
wills  and  grant  administrations ;  and  no  al- 
teration of  the  law  took  place  till  the  statute 
of  the  12th  March  1784  which  vested  in  the 
Supreme  Judicial  Court  the  appellate  juris- 
diction which  had  before  belonged  to  the 
governor  and  council.  2  M ass.  T.  R.  120. 
By  the  statute,  which  passed  on  the  10th  of 
March  1784  empowering  judges  of  probate 
to  appoint  guardians  to  minors  and  others, 
the  provisions  of  the  province  law  are  re- 
enacted  in  the  same  words  ;  and  thus  the  law 
remained  till  the  of  statute  24th  Feb.  .1818 
was  passed.  By  the  4th  section  of  this  stat- 
ute, it  is  provided  that  "no  judge  of  probate 
shall  (be  allowed  or  admitted  to  have  a  voice 
in  judging  or  determining  nor  be  permitted 
to  be  of  eounsel,  or  to  act  as  an  attorney, 
either  in  or  out  of  Court,  in  any  civil  action, 
•r other  matter  or  process  whatsoever,  which 
may  depend  on  or  have  relation,  in  any 
way,  to  any  sentence  or  decree,  made  or 
passed  by  him  in  his  office  aforesaid.  Nor 
shall  he  be  of  counsel  or  attorney,  in  any 
civil  action,  for  or  against  any  executor,  ad- 
ministrator, or  guardian,  as  such,  within  the 
county  in  which  said  judge  shall  reside." 
Now  the  design  of  these  statutory  provis- 
ions was  to  impose  certain  restraints  and 
prohibitions  upon  judges  of  probate  :  to 
remedy  some  inconvenience  or  mischief 
which  their  practice  had  given  rise  to.  It 
may  also  be  remarked  that  the  law  in  this 
case  is  made  to  regulate  the  conduct  of 
judges  of  probate,  of  a  small  number  of 
men,  who  are  commonly  lawyers,  and  apt  to 
be,  in  such  cases,  astute  in  the  construction 
of  statutes.  If  judges  of  probate,  therefore, 
put  a  construction  upon  these  provisions  of 
the  law,  by  which  they  do,  or  can  evade  anv 
of  the  restraints  and  prohibitions,  which  it 
may %e  fairly  supposed,  it  was  intended  to 
impose,  I  hold  it  to  be  right  and  proper  to 
bring  them  within  the  law,  whenever  a  strict 
construction  will  do  it.  If  they  attempt  to 
escape  by  any  nice  or  subtle  distinctions,  it 
is  fitting  and  just  to  use  the  same  means 
against  them. 


Before  the  law  of  1818  the  prohibition 
was,  that  they  should  not  plead,  or  act  as  an 
attorney  in  any  civil  action  whatsoever, 
which  depended  on  or  had  any  relation  to 
any  sentence  or  decree  made  or  passed  by 
them  as  judges.  What  then  is  the  meaning 
of  the  word  action  ?  The  definition  of  the 
civil  law  is  this,  actio  nihil  aliud  ist  quam 
jus  persequendi  injudicio  quod  sibi  dtbe- 
tur.  Cooper's  Justinian,  Lib.  4.  Tit.  6. 
Lord  Coke  in  the  first  Institute,  page  285, 
adopts  this  definition  of  the  term  acuV/t,  and 
adds  that  by  "the  release  of  all  actions, 
causes  of  action  are  released."  The  strict 
meaning  of  the  word  action,  then,  is  the 
right,  which  a  man  has,  to  recover  by  law 
what  is  due  to  him.  Thus  we  say,  in  com- 
mon parlance,  that  a  man  has  an  action, 
that  an  action  has  accrued,  on  a  breach  of 
contract,  &lc.  foe.  It  is  not  therefore  neces- 
sary that  an  action  should  be  pending  in 
some  court  to  bring  the  case  within  the  stat- 
ute ;  but  any  counsel  or  advice  given  to  an 
executor  or  administrator  touching  a  right  of 
action,  which  he  may  have  against  any  one, 
arising  on  a  note,  bond  or  other  matter,  may 
be  considered  as  within  the  statute.  But 
this  right  of  action  must  have  some  relation 
to  some  sentence  or  decree  made  or  passed 
by  the  judge.  An  executor  or  administra- 
tor is  made  such  by  a  decree  ;  he  is  clothed 
with  a  certain  legal  capacity  by  virtue  of  a 
sentence  or  decree  made  by  the  judge  ;  and 
any  counsel,  or  advice  given  to  an  adminis- 
trator, has  some  relation  to  such  decree. 

In  the  present  case  the  Respondent  main- 
tains his  right,  before  the  late  law,  to  give 
advice  and  professional  assistance  to  execu- 
tors and  administrators,  as  freely  as  to  other 
persons,  except  in  matters  of  controversy 
coming  before  him  as  judge.  "If  an  ad- 
ministrator wished  to  sue  a  note,  or  a  bond, 
or  to  defend  a  suit  on  a  note  or  bond"  he 
contends,  that  he  had  a  right  to  act  in  such 
case  as  an  attorney  or  counsel.  Whether 
the  construction,  which  the  Respondent  has 
put  upon  the  law,  can  under  all  circumstan- 
ces justify  his  practice,  or  whether  the  prac- 
tise of  others  is  an  excuse  for  him,  must  be 
determined  by  this  Hon.  Court.  I  have  no 
wish  lo  press  this,  or  any  other  point,  against 
the  Respondent  beyond  its  proper  bearing. 

If,  however,  this  practice  should  be  con- 
sidered as  a  violation  of  law,  it  cannot  be 
excused,  on  the  ground  that  his  construction 
was  merely  an  error  of  judgment.  There 
are  doubtless  many  cases,  where  error  of 
judgment  is  excusable.  God  forbid  that  I 
should  deny  this.  I  am  aware  ot  the  im- 
perfection of  human  nature,  of  the  fallibility 
of  human  judgment.  I  know  that  many 
I  great  and  wise  and  good  men  have  erred  in 
their  judgment  of  the  law,  in  deciding  con- 
troversies between  adverse  parties,  and  hard 
indeed   would   be    their    lot,    if  such  errors 
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could  bring  in  question  their  purity   or   up- 
rightness.    But  when  a  judge  undertakes  to 
construe  a  law,  which  was  made  for  the  reg- 
ulation of  his  own  conduct,  which   imposes 
upon  him  certain  restraints  and   disabilities, 
the  case   is   widely  different.     If  the   con- 
struction, which  he  puts   upon  the   law,  is  a 
profitable  one  to  himself ;  if  he  puts  money 
in  his  pocket  ;  if  the  adverse  parties  are,  the 
the  law  on  one  side  and  his  own  interest  on ' 
the  other  ;  if  the  controversy  is  between  the' 
statute  and  himself,  he  must   decide   at   his! 
peril.     I  do  not  say  that  every  such  decision' 
carries  with  it  evidence  of  a    corrupt  intent,! 
of  a   wilful  perversion   of  the    law,  for  the 
purposes  of  unlawful  gain.     This  ought  not  j 
to  be  inferred  from  a  single  instance.     If  a  l 
judge  is  charged  with  taking  illegal   fees  of  j 
office  and  he  pleads  in  excuse  the   practice  | 
of  his  predecessor,  or  the  uncertainty  or  si-  j 
lence  of  the  law  on  the  subject,  to  rebut  the  j 
presumption  of  criminality,  he  is  entitled  on 
every  principle  of  equity  and  justice  to  have  ) 
such  facts  and  circumstances  considered,  be-  | 
fore  a    judgment   is  formed.    But  then  the  | 
inquiry  ought  to  be  a  strict  one.     If  he  urge  ' 
a  usage  in  his  office,  it  ought  to  be  ascertain- 
ed whether  he  himself  has  not   exceeded  or 
departed  from  such  usage  ;  if  he  show  that 
certain  abuses  existed  in  the  office  when  he  i 
came  into  it,  he  ought  also  to  show,  that  he 
has  not  multiplied  or  aggravated  them.     To 
justify  one  abuse  or  illegal  practice,  by  show-  jj 
ing  that  another  existed  in  the   same  office,   j 
different  in  its  nature  or  degree,  cannot  and 
ought  not  to  be  admitted. 

As   to  those  formal    papers    which  issue  ' 
from  the  probate  office,  for  which    the   law! 
has  provided  no  compensation,  I  readily  ad- 
mit  with  my  learned  associates   that  a   reas- 
onable  compensation  ought  to  be  allowed,  if 
it  appears   that   the   papers  themselves   are'! 
proper  and  necessary  to  the  orderly  and  safe    j 
management  of  the  office.     Papers  of  this 
description  ought  not  to   be   multiplied  un- 
necessarily, and  whether  they  are  so  or  not 
must  be  determined  by    the    importance  of  | 
the  end,  and  the  fitness  of  the  means  which 
are  employed  to  accomplish  it. 

But  what  is  a  reasonable  compensation  ? 
By  what  rule  is  the  price  of  such  papers  to 
be  regulated  ?  The  learned  counsel  for  the 
Respondent  contend,  that  it  stands  on   the 
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If  for  example,  the  law  allows  one  dollar  to 
the  judge  for  granting  a   guardianship   to  a 
minor,  the  same  sum,  supposing   the  papers 
to   be   the    same,   ought   to  be    allowed  for 
granting  guardianship  to  a  person  non  com- 
pos mentis,  for   which    no   compensation  is 
fixed  by  law.     A  judge  is   not   at  liberty  to 
take  three  or  four  dollars  for  this  service  on 
the  ground   of  a  quantum  meruit,  because 
the  law  has  left  it  without  any  compensation 
whatever.     In  a  similar   case   the    law  has 
fixed  the  price,  and  this  binds  his  discretion, 
although  it  might  not  that  of  another  man. 
If  an  application  is  made  to   a   piofessional 
I  man,  to  prepare  any  of  these  formal  papers, 
j  his  compensation,   perhaps,  stands    on    the 
fj  ground  of  a    quantum    meruit;     he  may 
i  charge  the  same  sum  lie   wouid  be   entitled 
|  to  for  the  same  labour   and   service   in   any 
other  case;  but  a  judge  of  probate  is  bound 
j  to  regulate  his  fees  by  the  rule  of  propor- 
tion,   by    a  reference    to   the  compensation 
which  the  law  has  provided  for  like  services, 
;  The   law   allows   to   the  judge  twenty  cents 
for  the  letter  of  administration,  and  I  know 
not  on  what  ground  he  is  authorised  to  charge 
a  dollar  for  a  copy.     It  does  appear  to   me 
:  that  this  is  a  plain  case.     If  it  becomes  ne- 
cessary to  make  a  copy  of  the   letter   of  ad- 
|  ministration,  the  price  of  the  original   is  the 
price  of  the  copy  ;  and   if  he  demand  and 
receive  five  times  as  much,  it  is  an  abuse   of 
i  the  trust  reposed  in  him,  it  is  contrary  to  his 
j  duty  as  a  judge,  it  is  taking  monev  extorsive- 

j'y. 

With  regard  to  the  legality  of  special 
1  probate  courts,  as  they  were  holden  by  the 
!  Respondent,  I  shall  say  nothing  : — that  part 
1  of  the  case  having  been  so  fully   considered 

by  my  learned  associate.  The  increased 
I  expense  of  these  courts,  however,  and  the 
'  reasons  upon  which  it  is  defended,  deserve 
i  some  further  notice.  It  is  said,  that  these 
:  courts  are  more  expensive  to  the  judge,  but 
;  in  what  way,  is  not  stated.  They  are  usu- 
!  ally   holden    at    his  own  office   in  Groton. 

The  expense  of  travel  to  Cambridge  or 
iFramingham  is  saved  ;and  as  all  the  pro- 
,'bate  business  of  the  county  must  be  clone  at 
'  some  place,  that  portion  of  it  which  is  tran- 
sacted at  his  own  office,  redeems  so  much  of 
I  his  time,  at  the  courts  in  other  places,  where 

he  must  always  be  at  som»  expense.     Sup- 


ground  of  a  quantum  meruit ;    that  it  must  i!  posing  then,  that  the  three  dollars   and  sixty 


be  determined  by  the  nature  and  amount  of 
the  service  rendered,  or  labour  performed, 
without  reference  to  what  the  law  has  pro- 
vided, as  compensation,  for  like  services. — I 
am  not  prepared  to  admit  this  principle, 
without  some  qualification.  I  hold  that  the 
price  in  such  cases  is  to  be  regulated  by  a 
reference  to  the  prices  fixed  by  law  for  pa- 
pers of  a  similar  nature.  The  amount  of 
all  services  and  labours  ought  to  be  govern- 
ed by  the   rule  of  analogy  and  proportion. 


cents,  which  according  to  his  own  usage  is 
commonly  taken  for  what  is  called  a  set  of 
[administration  papers,  at  a  regular  probate 
court  is  rightfully  t;iken,  how  can  the  tak- 
ing of  from  two  to  three   dollars   more,   for 
the  same  papers,  at  a  special  court,  be  justi- 
fied ?     The  only  answer  to  this,  besides   the 
(one  already  noticed,  is  that  he  is   obliged  to 
take  copies,  to  enable  the    register   to  make 
up  his  record.     Now  it  turns  out  upon  exam- 
ination, that  the  only  paper  he   is  obliged  to 
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copy  is  die  letter  of  administration.  The 
petition,  decree,  bond,  warrant  of  appraise- 
ment and  order  of  notice  either  remain  in, 
or  return  to  the  office.  The  letter  of  ad- 
ministration, which  is  in  the  possession  of 
the  party,  must  be  copied.  Now  the  law  al- 
lows twenty  cents  for  this — and  it  remains 
with  the  Respondent  to  show  by  what  right, 
or  law,  or  usage,  he  demands  and  receives 
two  or  three  dollars  for  the  copy. 

But  in  answer  to  the  charge  of  taking  ille- 
gal fees  of  office,  it  is  said  by  the  learned 
counsel  for  the  Respondent,  that  all  beyond 
the  legal  fees  is  taken  by  him  in  his  minis- 
terial and  not  in  his  judicial  capacity.  We 
are  told,  that  the  moment  the  official  act  or 
service  is  completed,  the  functions  of  the 
Judge  cease,  and  all  that  is  done  afterwards 
is  merely  ministerial  ;  and  as  he  is  only 
charged  with  misconduct  a  >  judge,  he  cannot 
rightfully  be  punished  for  acts  done  by  him 
in  some  other  character.  This  /egaZ  distinc- 
tion so  happily  brought  in  aid  of  the  Res- 
pondent, by  his  learned  counsel,  has  been 
pressed  upon  the  attention  of  the  Court 
with  great  apparent  confidence.  And  here 
I  might  adopt  their  own  style  of  argument, 
and  appeal  to  ihem  as  lawyers,  and  ask 
them,  if  they  were  prepared  to  maintain, 
before  a  learned  profession,  such  notions. 
Now  I  apprehend,  that  this  refinement  can- 
not avail  the  Respondent,  however  conven- 
ient it  might  be  to  him  ;  and  I  do  humbly 
submit  to  this  Hun.  Court,  that  James  Pres- 
cott,  in  his  judicial  capacity,  shall  answer  for 
the  conduct  of  James  Prescott  in  his  minis- 
terial capacity. 

But  this  is  not  the  only  instance  of  sub- 
tlety and  nice  distinction,  which  has  been  re- 
sorted to  by  the  Respondent  in  justification 
of  his  conduct.  Sometimes  he  divides  his 
court.  There  is  the  amicable  jurisdiction  on 
one  side,  and  the  contentious  on  the  other. 
The  judge  is  always  found,  of  course,  on 
the  amicable  side,  and  the  lawyers  on  the 
contentious,  where  it  is  admitted  lawyers 
ought  to  be.  Nothing  but  tranquillity  and 
harmony  on  one  side,  and  nothing  but  strife 
and  contention  on  the  other. 

Besides  dividing  the  business  of  his  office 
into  judicial  and  ministerial,  he  divides 
himself  into  two  legal  entities,  judge  and 
lawyer.  If  he  is  charged,  as  in  the  second 
article,  with  taking  illegal  fees  of  office,  to 
wit,  the  sum  of  thirty  two  dollars  and  ten 
cents  ;  his  answer  is  that  the  "  official  fees" 
for  the  papers  in  this  case  amount  to  nine- 
teen dollars  and  eighty  cents,  besides  the 
additional  expense  of  a  special  court  ;  and 
the  balance  was  received  by  him  for  profess- 
ional advice  ;  and  that  the  "  charge  cannot 
be  made  good  by  contending,  that  although 
he  did  not  officially  receive  any  excess  of 
fees,  yet  that  he  did  receive,  in  another  ca- 
pacity, money,  which  he  had  no  right  to  re- 


ceive." Now  it  does  not  appear,  by  the  evi- 
dence, that  the  Respondent  gave  notice,  at 
the  time,  that  a  part  of  the  services  render- 
ed were  of  a  professional  character,  and  that 
he  expected  to  be  paid  as  counsel  or  attor- 
ney ;  it  does  not  appear  that  Parker  gave 
notice,  that  he  wished  to  consult  him  other- 
wise than  as  a  judge,  or  that  any  bill  was 
made  out,  though  asked  for,  distinguishing 
the  fees  of  office  from  those  of  counsel  ;  but 
on  the  contrary  that  the  whole  sum  was  paid 
at  the  same  time,  without  any  discrimination 
of  fees.  The  distinction,  therefore,  set  up 
in  this  case,  by  way  of  defence,  seems  to  be 
an  after  thought,  resorted  to  merely  to  meet 
the  occasion. 

As  another  instance  of  the  Respondent's 
ingenuity  in  making  out  his  defence,  I  refer 
to  the  eighth  article.  He  is  there  charged 
with  giving  advice  and  assistance  to  one  Jo- 
siah  Crosby,  who,  as  it  appears  from  the  pa- 
pers, was  an  administrator;  but  inasmuch 
as  this  case,  which  happened  in  November, 
1818,  is  within  the  last  statute,  the  Respond- 
ent in  his  answer  "  thinks  he  recollects  that 
the  said  Crosby  had  some  individual  person- 
al interest  connected  with  the  estate  of  which 
he  happened  to  be  administrator  ;  that  in  re- 
lation to  that  interest  he  was  asked  for,  and 
gave  professional  advice,  as  well  he  might 
do."  Now  to  give  counsel  or  advice  to  an 
administrator,  as  such,  is  prohibited  by  the 
statute  of  1818,  but  to  give  counsel  to  a 
man,  not  in  his  capacity  of  administrator,  is 
not ;  and  therefore  it  Is  that  the  above  dis- 
tinction is  taken.  It  appears  however,  that 
the  charge  for  this  advice  is  in  the  hand 
writing  of  the  Judge,  and  is  added  to  the  ac- 
count of  Josiah  Crosby,  as  administrator. 
If  the  fact  alleged  by  the  Respondent  is  true, 
I  would  ask  by  what  right  or  authority  the 
estate  was  charged.  One  of  two  things  is 
true,  either  the  counsel  was  given  to  Crosby 
as  administrator,  which  is  prohibited  by  the 
statute,  or  the  estate  was  wrongfully  charg- 
ed by  the  Judge,  for  advice  given  to  him  in 
his  individual  capacity. 

In  several  articles  he  is  charged  with  act- 
ing as  attorney  or  counsel  in  matters,  or  con- 
troversies, which  were  or  might  be  pending 
!  before  him  as  Judge.  I  shall  not  examine 
I  all  those  articles  separately,  but  submit 
some  remarks  upon  them,  as  a  class,  to  the 
consideration  of  the  court.  It  appears  that 
in  nearly  all  the  cases  where  he  acted  as  at- 
torney or  counsel,  for  executors,  administra- 
tors and  guardians,  the  charge  made  by  him 
for  such  services,  came  before  him  for  al- 
lowance in  their  respective  accounts.  In 
every  instance,  therefore,  of  this  sort,  he 
was  called  upon  to  judge  of  the  reasonable- 
ness of  his  own  charges.  Now  let  it  be  re- 
marked, that  an  administrator  is  merely  a 
trustee  for  others;  he  is  acting  in  auter  droit, 
and  has  usually   no  personal  interest   in  the 
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estate  beyond  his  own  compensation.  It 
becomes  then  the  duty  of  the  judge  to  see  in 
what  manner  the  authority  derived  from  him 
has  been  exercised  ;  to  look  to  the  interest 
of  tke  orphan  and  widow  ;  to  be  satisfied 
that  no  little  depredations  have  been  com- 
mitted upon  the  estate  ;  that  no  needless  or 
improper  charges  have  been  made,  or  if  they 
have,  to  take  care  that  they  are  not  allow- 
ed. The  judge,  from  his  relation  to  the  par- 
ties, is  the  especial  guardian  of  the  rights  and 
interests  of  those  who  are  absent  ;  it  is  his 
duty  to  hold  the  administrator  or  executor, 
or  guardian,  to  a  strict  account,  and  allow 
nothing  beyond  what  is  just  and  reasonable. 
Their  accounts  against  an  estate  are  to  be 
examined;  there  are  adverse  parties  in  in- 
terest, although  they  may  not  be  present  ; 
the  propriety  and  reasonableness  of  each 
charge  is  to  be  determined,  and  the  vouch- 
er for  it,  to  be  produced.  If  in  such  an  ac- 
count there  appears  a  charge  of  fifty  or  an 
hundred  dollars  for  professional  services  ; 
the  judge  in  any  other  case  than  his  own, 
would  naturally  inquire  into  it,  in  order  to 
satisfy  his  own  mind,  that  the  charge  was 
necessarily  or  properly  incurred,  and  that 
the  amount  was  reasonable.  But  if  the 
money  has  been  paid  to  himself,  what  is  the 
value  of  his  judgment  to  the  absent  widow 
and  her  children,  who  by  the  law  of  the  land, 
and  bv  his  oath  of  office,  have  a  right  to  his 
impartial  determination  of  every  question 
which  affects  their  interest. 

If  a  judge  of  probate  advises,  as  counsel, 
an  administrator  or  executor,  to  bring  a  suit 
upon  a  note,  contract  or  bond,  or  to  defend 
a  suit  brought  against  him  upon  any  of  these, 
all  that  is  done  in  pursuance  of  such  advice, 
all  the  money  that  is  expended  in  maintain- 
ing or  defending  such  suit,  is  ratified  and  al- 
lowed as  a  matter  of  course  by  the  judge.  He 
can  never  say  to  an  executor  or  administra- 
tor ;  Sir,  this  was  an  ill  judged  and  needless 
expence,  and  the  estate  ought  not  to  be  bur- 
thened  with  it  ;  his  opinion  has  been  taken 
and  paid  for,  and  his  mouth  is  forever 
closed. 

Another  serious  objection  to  this  practice 
is,  that  it  is  a  perpetual  temptation  to  do 
wnpng  ;  it  opens  a  door  to  fraud  and  collu- 
sion, between  the  judge  and  the  executor 
or  administrator.  There  is  a  certain  a- 
mount  charged  in  the  account,  for  monies 
paid  the  judge,  as  attorney  or  counsel,  and 
there  is  also  a  certain  amount  claimed  by 
the  executor  or  administrators  a  commission 
upon  the  settlement  of  the  estate  ;  and  the 
judge  is  to  pass  upon  the  whole  recount.  It 
is  easy  to  perceive,  in  such  a  state  of  things, 
that  improper  charges  on  both  sides  may  be 
made  and  allowed,  and  that  frauds  maybe 
committed  without  the  knowledge  of  these 
who  suffer  by  them.  I  do  not  say  that  a 
judge  of  probate   shall   not   I  e   allowed   to 


draw  a  deed  or  power  of  attorney,  for  which 
the  compensation  is  fixed  by  usage  ;  tha 
evils  here  pointed  out  do  not  arise  from  such 
a  practice. 

As  an  illustration  of  the  argument.  I  take 
the  last  article.  It  appears  from  this,  that 
he  advised  with,  and  directed  the  executrix 
of  one  Jonas  Adams,  of  Lincoln,  in  relation 
to  her  liability  as  executrix  for  the  support 
of  a  person  who  was  supposed  to  be  charge- 
able upon  the  estate.  For  this  counsel  and 
advice,  he  was  paid  fifteen  dollars.  From 
the  papers  in  this  case,  it  appears,  that  ona 
John  Adams,  the  father  of  the  testator,  had  a 
female  slave,  and  that  by  his  will,  he  had 
charged  her  maintenance  upon  his  estate. 
His  son,  the  testator,  continued  to  maintain 
this  slave  during  his  life,  according  to  the 
provision  of  his  father's  will  ;  but  made  no 
express  provision  in  his  own  will  for  her 
future  support.  The  question,  theiefore 
was.  whether  this  slave  was  still  chargeable 
upon  the  estate  which  had  descended  from 
John  Adams,  or  was  chargeable  upon  the 
town  of  Lincoln,  as  a  pauper.  Upon  this, 
the  executrix,  as  it  appears,  was  instructed 
that  she  was  not  liable  ;  the  Selectmen  of 
the  town  of  Lincoln  however  had  a  different 
impression,  and  presented  a  petition  to  the 
judge,  for  a  letter  of  administration  de  bonis 
non,  upon  the  estate  of  John  Adams,  in  or- 
der that  this  question  might  be  determined 
by  some  other  tribunal.  The  question  then 
upon  which  he  had  given  his  opinion  as 
counsel,  came  before  him  as  judge  between 
adverse  parties,  and  he  held  the  same  opin- 
ion as  judge  which  he  had  before  given  as 
counsel.  The  petition  was  dismissed  ;  there 
was  an  appeal  taken,  to  the  Supreme  Court ; 
where  the  decree  was  reversed,  and  an  or- 
der issned  to  the  judge  to  grant  the  adminis- 
tration prayed  for. 

Here  we  see  a  practical  illustration  of 
this  mischief  arising  from  the  habit  of  civ- 
ing  counsel  or  advice  to  an  executor  01  ad- 
ministrator^!] matters  or  controversies,  which 
may  come  before  him  as  a  judge.  It  is 
enough  that  the  case  may  come  before 
him  judicially,  and  he  can  never  know- 
that  it  will  not  ,•  and  when  it  does 
can  it  be  said  that  he  is  in  a  situation 
to  act  impartially  between  the  parties  ?  No 
his  opinion  has  been  bought  and  paid  for  ; 
is  the  property  of  one  of  the  parties;  he  has 
voluntarily  disabled  himself  from  acting  with 
fidelity  and  impartiality ;  he  has  knowingly 
done,  or  permitted  another  to  do  an  act, 
which  has  destroyed  ihe  just  balance  of  his 
mind,  and  he  cannot  in  any  proper  sense  Le. 
a  judge.  In  all  such  cases  he  acts  contrary 
to  his  duty  as  a  judge,  in  violation  of  his 
oath  and  of  the  great  trust  and  confidence 
reposed  in  him. 

In  the  third  article,  there  is  a  charge  of  a 
corrupt  taking  of  certain  sums  of  monev.  of 
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one  Benjamin  Dix,  Esq.  administrator  of 
one  Eri  Rogers,  as  and  for  fees  of  office.  In 
this  case,  a  bill  of  particulars  was  made  out 
by  the  judge,  amounting  in  the  whole  to 
$44,57.  Of  this  sum  $3  is  charged  for  ex- 
tra writing,  and  the  rest  is  for  official  servic- 
es. For  some  of  these  papers  and  services 
the  law  lias  provided  the  compensation, 
for  others  not;  and  as  to  the  last  he 
claims  the  benefit  of  usage,  or  a  reasonable 
■compensation  for  labour  and  service.  But 
on  none  of  these  grounds  can  these  charges 
be  justified.  There  is  an  excess  of  six  or 
seven  dollars  in  this  single  bill,  beyond  his 
own  usage  in  like  cases  :  there  is  then  a  vio- 
lations! his  own  law.  If  it  is  right,  as  he 
contends,  to  fix  a  compensation  where  the 
law  has  provided  none,  it  is  also  right  that 
lie  should  abide  by  his  own  law.  The  tak- 
ing greater  sums  "as  fees  of  office  than  the 
law,  his  own  usage,  or  analogy  to  like  cases 
can  justify,  as  he  has  clone  in  not  less  than 
five  instances  in  this  bill,  is  in  the  nature  of 
extortion.  It  is  taking  money  colore  officii, 
unless  it  can  be  maintained,  that  there  is  no 
limit,  as  to  the  amount  of  fees  which  a 
judge  of  probate  may  lawfully  demand  and 
receive,  but  his  own  arbitrary  discretion  or 
good  pleasure.  This  therefore  is  a  plain, 
•well  proved  case  of  misconduct  and  malad- 
ministration in  office. 

[:Vlr.  Dutton  here  went  into  a  minute  exam- 
ination of  the  evidence  and  the  law,  upon 
the  first,  sixth,  and  eleventh  articles,  and 
then  proceeded  to  the  twelfth.] 

I  now  come  to  the  twelfth  article,  "  the 
little  green  spol"as  my  learned  friend  called  it, 
where  impeachment  flourishes  ;  the  ''little 
Oasis"amjdst  the  desert  which  surrounds  our 
cause.  Sir  I  approach  it  with  no  pleasure  ; 
for  if  the  only  green  spots  are  those  where 
impeachment  grows,  let  my  habitation  be  in 
the  desert.  But  if  indeed  this  be  so,  let  it 
be  aUo  remembered,  that  it  was  the  Res- 
pondent who  planted  and  watered  and  cher- 
ished this  deadly  plant,  and  he  alone  must 
reap  the  bitter  fruit. 

Much  surmise,  ingenious  speculation  and 
sublilty  have  been  brought  to  bear  upon  this 
article  ;  and  many  objections  have  been 
urged  against  some  portion  of  the  evidence 
Upon  which  it  rests.  It  is  a  difficult  ease  to 
deal  with,  if  there  is  any  truth  in  the  saying, 
that  "  facts  are  stubborn  things." 

In  the  examination  of  this  article  a  very 
laboured  attempt  has  been  made  to  discredit 
the  testimony  of  Ware.  Before  I  proceed 
to  consider  the  different  objections  which 
have  been  urged  agaist  his  testimony,  I 
would  make  one  general  remark.  It'  it  had 
been  possible  to  impeach  the  veracity  of 
Ware,  would  it  not  have  been  done  ?  If 
line  man  in  ihe  county  of  Middlesex  could 
have  been  found,  who  would  have  said,  up-  ! 
un  il;e  stand,  that  the  general   reputation  of  j  f 


Ware  for  veracity  was  bad,  or  even  question- 
able, would  he  not  have  been  produced  ? 
Two  months  have  elapsed  since  the  publica- 
tion of  this  article  ;  with  a  perfect  knowl- 
edge, that  Ware  was  the  only  witness  who 
had  been  examined  by  the  committee  of  the 
House.  The  article,  as  framed,  was  report- 
ed upon  the  strength  of  his  evidence,  in 
connection  with  the  papers  belonging  to  the 
case;  and  yet  no  direct  attempt  is  made  to 
impeach  his  credit  as  a  man  of  truth.  The 
following  objections  have  been  made  to  the 
credit  of  Ware  : — 

1.  The  transactions  charged   in   the   article 
took  place  five  years  ago  ; — 

2.  He  has  had  a  misunderstanding  or  quar- 
rel with  the  Respondent  ; — 

5.  He  is  a  parhceps  criminis  ; — 

4.  He  is  contradicted  by  Grout  ; — 

5.  The  offence  is  so  infamous  as  to   be   in- 
credible. 

As  to  the  first,  I  would  remark  that  it 
forms  no  solid  objection  to  the  credit  of  a 
witness,  that  he  does  not  forthwith  become  a 
public  prosecutor.  I  appeal  to  the  know- 
ledge and  experience  of  every  member  of 
this  Hon.  Court,  if  it  is  not  often  true,  that 
violations  of  law  in  mailers  of  small  amount, 
petty  depredations  upon  property,  and  little 
acts  of  injustice,  are  endured  for  a  long 
time  ;  till  at  length  there  is  a  spontaneous 
movement,  to  bring  the  offender  to  trial  and 
punishment. 

As  to  the  second,  it  does  appear  from  the 
testimony  of  M'Intosh,  that  Ware  and  the 
Respondent  had  for  some  time  been  on  bad 
terms  ;  that  the  Respondent  had  sued  him, 
that  he  was  angry,  and  said  he  would,  or 
could,  have  the  Repondent  indicted  ;  but 
Ware  had  never  been  heard  to  make  use  of 
any  language  importing  revenge.  I  agree, 
that  he  does  not  like  the  Respondent,  and  I 
presume  he  is  not  the  only  man  in  the  coun- 
ty who  has  the  same  sentiment.  Yet  this 
does  not,  in  my  humble  judgment,  bring  in- 
to doubt  the  veracity  of  Wart. 

As  to  the  third  ; — if  Ware  and  the  Res- 
pondent had  colluded  together  to  defraud 
the  estate  of  the  ward,  and  had  divided  the 
money  between  them,  there  might  have 
been  some  color  for  (his  objection.  But  the 
money  was  demanded  by  the  judge,  and  the 
payment  objected  toby  Ware,  on  the  ground 
that  nothing  was  due  ;  and  it  was  not  till  the 
Respondent  proposed  to  do  a  certain  judi- 
cial act,  that  he  yielded. 

As  to  the  fourth  ;  I  apprehend  it  will  ap- 
pear on  a  little  examination,  that  there  is  no 
contradiction  between  the  testimony  of  Grout 
and  Ware.  The  first  object  of  the  Court 
will  be,  to  see  whether  the  story  of  these 
two  witnesses  cannot  be  reconciled.  Ac-/ 
cording  toJfa?e'sevidence.he  and  Grout  were 
conversing  about  the  ward's  estate,  within 
hearing  of  the  judge,   who  interrupted  tj;e 
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conversation  and  proffered  his  advice  ;  upon 
which  Grout  turned  to  the  judge,  and  began 
to  state  the  case.  Grout's  testimony  upon 
this  point  is  in  these  words  :  "  After  Ware 
and  myself  had  conversed  some  time,  being 
not  more  than  six  feet  from  the  judge,  I  turn- 
ed to  the  judge,  as  he  was  silting  at  the  table, 
and  supposing  we  were  conversing  on  a  sub- 
ject, in  which  it  was  the  duty  of  the  judge  of 
probate  to  direct,  I  began  to  state  to  him  the 
circumstances  relative  to  said  notes,"  Stc. 
The  only  difference  is,  that  Grout  does  not 
state  the  previous  interference  of  the  judge  ; 
but  on  the  supposition  that  he  did  thus  in- 
terfere, every  circumstance  related  by  Grout 
naturally  falls  in  with  it,  and  there  is  not 
the  smallest  variance  between  them.  Grout 
says,  that  he  turned  to  the  judge  and  began 
to  slate  the  circumstances,  and  Ware  says 
the  same  thing.  Ware  relates  a  previous 
circumstance,  of  which  Grout  takes  no  no- 
tice ;  and  that  is  the  whole  amount  of  the 
contradiction.  .The  fact  itself  is  of  no  im 
portance  ;  it  was  an  act  of  indelicacy,  mere- 
ly, which  few  men  would  be  likely  to  com- 
mit. 

Now  let  it  be  remarked,  that  the  testimo- 
ny of  Ware,  in  every  other  particular,  is  ful- 
ly confirmed  by  the  original  papers,  and  by 
the  testimony  of  Grout.  I  do  maintain  then, 
tli  it  his  evidence  remains  unimpeached,  and 
unimpeachable. 

As  to  the  last  objection,  I  have  only  to  say, 
that  however  shameful  or  infamous  the 
charge  may  be,  it  is,  like  any  other  fact  or 
transaction,  susceptible  of  proof.  The  only 
question  is,  whether  it  is  proved  ;  for  it  will 
not  I  suppose  be  denied,  that  men  do  some- 
times commit  infamous  acts,  and  that  they 
are  convicted  upon  evidence,  and   punished. 

Now,  if  the  testimony  of  Ware  is  wholly 
laid  out  of  the  case,  all  the  material  facts  al- 
leged in  this  article  are  proved  by  the  pa- 
pers and  by  Grout's  evidence.  What  then 
do  these  facts  as  charged  and  proved  im- 
port ?  What  species  of  legal  offence  do 
they  constitute  ?  I  answer,  in  the  first 
place,  that  they  amount  to  corrrupt  and 
criminal  conduct  in  the  judge  ;  a  manifest 
and  gross  instance  of  misconduct  in  office. 
And  this  I  hold  to  be  a  sufficient  answer. 
Tiiis  case  is  clearly  within  the  provision  of 
the  constitution  ;  unless  it  can  be  shown, 
that  there  is  no  misconduct  or  maladminis- 
tration in  office  which  is  not  technically  bri 
bery  or  extortion.  This  has  not  and  cannot 
be  made  out.  It  is  not  only  a  clear  case  of 
misconduct  in  office,  but  it  is  set  fortli  sub- 
stantially and  formally  :  unless  it  can  be 
shown,  which  it  cannot  be,  that  an  article  of 
impeachment  must  be  framed  with  as  much 
technical  precision  as  an  indictment  at  com- 
mon law.  I  have  already  attempted  to 
show,  that  there  is  a  substantial  difference 
between  the  course   of  proceeding  in  com- 


mon law  courts  and  courts  of  impeachment ; 
and  I  am  not  disposed  to  surrender  any  part 
of  the  law  or  practice  of  impeachment.  It 
is  enough  if  ihe  Courc  are  satisfied  that  these 
aro  adhered  to,  in  the  present  case,  without 
suffering  themselves  to  be  embarrassed  with 
the  "  unseemly  niceties"  of  the  common 
law  courts. 

But  in  examining  the  nature  and  charac- 
ter of  the  misconduct  charged  in  this  arti- 
cle, it  does  appear,  in  the  first  place, — to 
partake  of  the  nature  of,  if  it  is  not,  mere 
extortion.  Although  it  is  true,  that  the  ser- 
vice for  which  the  five  dollars  was  demand- 
ed was  not  strictly  judicial,  still  it  is  evident, 
that  both  Ware  and  Grout  considered  it  as 
pertaining  to  his  duty  as  judge,  and  it  was 
solely  on  that  ground  th  it  they  resisted  the 
payment.  Whatever  distinction  lie  chose 
to  make  between  professional  and  official 
fees,  they  denied  his  right  to  do  so,  insisting 
that  he  had  done  nothing  more  than  his  du- 
ty as  judge.  Asa  means  of  extorting  this 
money  from  Wa»e  he  proposed  to  do  a  judi- 
cial act,  under  circumstances  importing  a 
desire  of  concealment  and  implying  a  con- 
sciousness that  it  was  wrong.  The  money 
was  paid  to  him  under  an  impression,  that 
it  was  not  due  to  him  as  a  profess- 
ional man,  and  that  it  was  more  than  he 
was  entitled  to  receive  as  judge.  In  the  sec- 
ond place,  it  was  a  falsification  of  an  impor- 
tant paper.  The  account  had  been  exam- 
ined and  approved  by  the  overseers,  who  had 
an  interest  in  the  ward's  estate,  and  been 
sworn  to  by  the  guardian.  The  certificate 
of  the  judge,  that  it  had  been  so  approved 
and  sworn  to,  had  been  appended  to  the  ac- 
count, and  nothing  rpmained  but  to  place  it 
upon  the  record.  After  all  this  had  been 
done,  the  five  dollars  was  added  by  the 
judge,  and  the  foot  of  the  account,  of  course, 
altered.  It  then  became  another  and  a  dif- 
ferent account,  and  not  the  one  which  had 
been  approved  and  sworn  to.  Yet  the  cer- 
tificate of  the  judge  still  declared,  that  this 
account,  thus  altered,  had  b^en  approved  by 
the  overseers  and  sworn  to  by  the  guardi- 
an. 

I  once  more  call  the  attention  of  the  Court 
to  the  impeachment  of  Lord  Macclesfield, 
which  took  place  one  hundred  years  ago. 
lie  was  at  that  time  lord  chancellor,  and  it 
is  hardly  necessary  for  me  to  state,  that  it 
pertained  to  his  officeito  appoint  the  six  mas- 
ters in  chancery.  Whenever  one  of  these 
offices  became  vacant  by  death  or  resigna- 
tion, the  chancellor  proceeded  to  fill  it  by  a 
new  appointment.  These  officers  of  ihe 
court  having  large  sums  of  money  in  their 
custody  belonging  to  the  different  wards  ul 
chancery,  the  place  ot'  .1  master  in  chancery 
was  an  object  of  desire  and  competition. — It 
appears  from  evidence  in  this  case,  that  it 
had  been  the  usags  of  former  chancellors  to 
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reeeive  a  present  upon  the  admission  of  a 
master  imo  his  office.  The  charge  in  sub- 
stance, against  Lord  Macclesfield  was,  that 
these  offices  concerned  the  administration  of 
justice,  that  he  corruptly,  illegally,  and  ex- 
torsively  bargained  and  sold  them,  for  large 
sums  of  money;  and  it  appeared  in  evidence, 
that  through  the  agency  of  ii is  secretary, 
he  used  means  to  enhance  the  amount  of  the 
gift  or  present  which  he  was  to  receive  upon 
the  -  admission  of  a  master;  and  that  this 
was  far  beyond  what  his  predecessors  in  of- 
fice had  ever  taken  ;  but  it  does  not  appear 
that  any  loss  of  the  properly  in  the  custody 
of  the  masters  was  finally  sustained,  though 
one  or  two  of  them  had  failed  ;  nor 
is  there  any  evidence,  which  throws  a  shad- 
ow of  suspicion  upon  the  purity  or  upright- 
ness of  his  judicial  administration  ;  yet  for 
these  acts,  which  were  alleged  to  be  "  in 
breacli  and  violation  of  his  oath,  as  lord 
chancellor,  and  of  the  great  trust  reposed  in 
him — contrary  to  the  duty  of  his  office,  and 
against  the  good  and  wholesome  laws  and 
statutes  of  the  realm,"  he  was  impeached, 
tried,  convicted  and  punished,  by  the  loss  of 
all  his  offices,  by  a  fine  of  thirty  thousand 
pounds,  and  commitment  to  the  tower. 

It  has  been  stated  by  one  of  the  learned 
counsel  for  the  Respondent,  that  he  has 
been  distinguished  for  the  order,  intelligence 
and  legal  ability,  with  which  he  has  discharg- 
ed the  duties  of  his  office-  I  believe  this  to 
be  true,  and  it  is  the  more  to  be  regretted, 
that  a  man  so  capable  of  being  useful  in  an 
important  office.should  ever  have  had  his  in- 
tegrity brought  into  question.  But  neither  his 
knowledge,  nor  talents,  form  any  excuse  for 
his  misconduct  in  office. 

If  ever  there  was  a  man,  who  could  plead 
great  talents,  or  great  benefits  conferred  on 
mankind,  as  an  excuse  for  corruption  in  of- 
fice, it  was  Lord  Bacon:  the  great  author 
of  the  reformation  in  learning — a  reforma- 
tion hardly  less  important  in  the  affairs  of 
the  world  than  that  in  religion  :  the  man 
who  first  gave  an  impulse  and  direction  to 
the  human  mind,  which  it  still  feels,  and  to 
which  much  of  the  advancement  of  the  pres- 
ent age  in  useful  knowledge,  and  sound 
learning  is  to  be  attributed  :  yet  this  great 
man,  though  confessing  and  bitterly  lament- 
ing his  misconduct,  was  fined  forty  thousand 
pounds,  deprived  of  the  great  seal,  and  sent 
to  the  tower.  He  stands  in  the  waste  of 
time  an  object  of  wonder  and  pity, — forever 
marked  as  the  "  greatest,  wisest,  meanest  of 
mankind." 

And  now,  Mr.  President,  the  Managers  are 
prepared  to  commit  this  cause,  which  has 
oppressed  them  with  an  anxiety  they  never 
felt  before,  to  the  final  determination  of  this 
Hon.  Court,  with  the  most  entire  confidence 
in  its  wisdom  and  impartiality.  They  con- 
fidently   trust,    that    the    principles,    upon 


which  they  have  supported  this  impeach- 
ment, are  such  as  can,  and  ought  to  be,  sus- 
tained at  all  times,  and  under  all  circum- 
stances. If  they  have  at  all  failed  here, 
they  must  look  to  the  better  discernment  of 
the  Court  to  correct  their  errors.  Of  this 
they  are  sure,  that  they  have  been  influenc- 
ed by  no  unworthy  prejudice  or  personal 
feeling  towards  the  Respondent,  in  the  dis- 
charge of  a  painful   public  duty. 

Let  then  the  invocation  which  he  has 
made  to  the  sentiment  of  universal  justice 
be  heard  and  answered  ;  let  the  law,  which 
is  sovereign  over  all,  have  its  just  applica- 
tion to  the  facts  which  are  proved,  and  we 
ask  no  more  ;  let  justice  be  laid  to  the  line, 
and  righteousness  to  the  plummet,  and  let 
the  Respondent  who  has  demanded  the  test 
abide  the  result.  By  the  reproach  his  ex- 
ample has  brought  upon  the  administration 
of  justice  ;  by  the  wrongs  he  has  done  to 
the  widow  and  the  orphan,  whose  little  pit- 
tance of  worldly  estate  his  rapacity  has  made 
less  ;  by  the  wrongs  he  has  done  to  the  whole 
community  in  diminishing  their  confidence 
and  respect  for  judicial  institutions,  and  in 
the  name  of  the  violated  law  and  constitu- 
tion of  this  Commonwealth,  we  pray  the 
judgment  of  this  Hon.  Court  against  the 
Respondent. 

Mr.  Dutlon  finished  his  remarks  at  a  few 
minutes  past  eleven. 

Mr.  WEBSTER.— Mr.  President,  I  shall 
avail  myself  very  briefly  of  the  opportunity 
afforded  me  to  correct  the  few  important  er- 
rors which  I  have  remarked  in  the  argument 
of  the  learned  Managers. 

In  Lord  Macclesfield's  case,  the  Chancel- 
lor was  convicted,  not  because  he  took  a 
larger  sum  of  money  than  was  usual  for  the 
appointment  of  a  master  ;  but  because,  tak- 
ing such  sum,  he  appointed  to  the  office  a 
man  of  no  responsibility,  and  required  no 
sureties  ;  in  consequence  of  which  miscon- 
duct, it  was  alleged  that  40,00uZ.  of  suitors' 
money  had  been  dissipated.  I  refer  your 
honours  to  the  13ih  and  18th  article  of  that 
impeachment. 

It  was  said  vesterday  that  Ware  was  not  a 
prosecutor.  I  refer  your  honours  to  the  dep- 
osition of  Grout,  by  which  it  will  appear 
that  Ware  was  present  at  the  examination, 
and  your  honours  will  judge  for  what 
purpose. 

In  relation  to  the  sixth  article — in  point 
of  law — I  aver  we  stand  entirely  right.  The 
learned  gentlemen  have  now  cited  for  the 
first  time  the  statute  of  1784  "  for  the  more 
easy  partition  of  lands,  !k.c."  and  infer  from 
it  that  all  that  was  done  for  Mary  Trow- 
bridge, might  have  been  done  at  the  Su- 
preme Judicial  Court,  or  Court  of  Common 
Pleas.  I  read  the  law  differently.  It  is  a 
provision  of  Probate  law,  that,  where  an  es- 
tate cannot  be  divided  among  the  heirs  with- 
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out  injury,  one  shall  take  it  and  make   rea- 
sonable allowance  to  the  rest  ;  and  so  after- 
wards by  another  provision,    where  it   is  un- 
*qua!ly  divided,  the  balance  is  to  be  made  up. 
Partition  of  lands  anions;  tenants  in  com- 
mon,  is  indeed  matter  of  original  jurisdic- 
tion with  the  other  courts  ;  but   there    is  no 
lav/- in  this  commonwealth,  authorizing  the 
assigti'iient  of   an   intestate's  estate    to  the  I 
oldest   or   other  child,    without    application 
Miade,  and  leave  obtained  at  the  probate  of- 
fice.    And  we  do  not  say,  or  allow  that  eve- 
ry thing  was  done  in  this  case  by  agreement 
among  the  parties.      Neither   do  we  admit 
as  gentlemen  have    asserted,  that  the   Res- 
pondent in  this  instance  acted  as  counsel  af- 
ter he  was  judge,  in  a  case  for  his  own  judi- 
cial decision.     There  is  nothing  of  the  kind 
in  evidence.      True,  the   papers  are  in   the 
Respondent's  h»nd  writing  ;  and  so  are  oth- 
or  formal  papers  (for  these  are  mere  formal 
papers)  that  issue  from  his  office-      He  fills 
up    the  blanks. 

Tliere  was  a  little  misunderstanding  of 
the  ground  assumed  by  one  of  my  learned 
colleagues,  where  he  was  represented  as  say- 
ing, that  the  Respondent  could  be  impeach- 
ed only  for  bribery  or  extortion  in  office. 
The  ground  was,  that  the  charges  exhibited 
agiinst  him  could  be  brought  in  under  those 
heads  only,  if  at  all. 

As  o  the  allowance  of  the  account,  and 
the  certificate  of  the  Selectmen,  in  Ware's 
case,  your  Honours  will  perceive  that  the 
certificate  was  brought  to  the  Judge  only  as 
a  reason  why  that  account  should  be  allow- 
ed ,*  and  did  not  preclude  him  from  allow- 
ing any  other  item,  for  which  he  saw  rea- 
son. As  to  the  item  in  question  having 
been  added  after  the  account  wa6  sworn  to, 
that  defends  solely  on  the  credibility  of 
Ware. 

In  regard  to  the  sixth  article  again  ;  Dr. 
Prescott's  testimony  was,  expressly,  that  it 
was  agreed  by  the  parties  to  make  the  re- 
port of  the  commissioners  final. 

One  word  more  and  I    have  done.     The 
learned  gentleman  yesterday  stated,  and  con- 
sidered it  proved,  that  the  customary  charge  of 
#3,60  for  administration  was  made   up  with- 
out  any    reference   to   the  fee-bill.     In  an- 
swer we  again  state,  that  not  less  than  eight 
or  ten  papers  are  made  out  on  that  occasion  ; 
that  of  these  only  two   are    provided    for  in 
the  fee-bill ;  and  the  register  only   said,  that 
when  he  came  into  office  he  found  that   ag 
gregate  charge  for  the  whole  business,  and 
that    he  never  knew    how   the   prices  on  the 
papers  not  provided  for  were  averaged. 

Mr.  BLAKE.  For  my  own  sake,  rath- 
er than  that  of  my  Hon.  Client,  I  beg 
leave  to  make  a  single  remark.  It  is  with  re- 
lation to  a  mistake  of  the  Hon.  Managers  as 
to  one  ground  of  my  argument.  The  po- 
sition takea  was,  that  for  no  extra-judicial 
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act  in  the  nature  of  bribery  or  extortion, 
could  the  Respondent  be  impeached  of  mii- 
conduct  and  maladministration  in  office. — 
But  so  far  from  asserting  that  he  conld  be 
impeached  only  for  bribery  and  extortion, 
I  distinctly  enumerated  five  different  cases 
of  misconduct  which  I  considered  impeach- 
able. 

Mr.  DUTTON.  I  have  also  a  single 
remark  to  make,  in  answer  to  the  learn- 
ed gentleman  on  the  case  of  lord  Maccles- 
field. It  is  true  that  he  was  charged  in  the 
articles  alluded  to  with  having  occasioned  a 
loss  to  certain  wards  rn  chancery,  by  ap- 
pointing a  master  of  no  responsibility  ;  hut 
he  was  not  convicted  on  that  ground.  On 
the  contrary  it  appeared  that  no  loss  was 
eventually  sustained  ;  and  the  other  articles 
were  as  I  stated. 

Mr.  SHAW  In  relation  to  the  Trow- 
bridge case,  I  beg  to  refer  the  Court  once 
more  to  part  of  the  4th,  and  the  whole  of 
the  5th  section,  of  the  act  concerning  intes- 
tate estates.  1  Ma ss.  Laws,  p.  126.  I  take 
it  the  object  of  these  provisions  is  only  to 
preserve  entire  the  family  estate.  The  gen- 
eral provision  for  assigning  a  piece  of  land 
to  one  of  the  parlies  interested,  with  an  al- 
lowance to  the  rest  of  a  proportionate  value, 
is  in  the  15th  section  of  the  same  act,  p.  130. 
The  subsequent  act  in  p.  145  empowers  the 
Supreme  Judicial  Court,  and  Court  of  Com- 
mon Pleas,  to  appoint  commissioners  to 
make  partition  of  lands.  I  will  now  state 
what  I  take  to  be  the  difference  established 
by  adjudged  cases  in  the  operation  of  the 
two  acts.  Where  there  has  been  no  aliena- 
tion of  the  estate,  the  jurisdiction,  by  the 
first  act,  lies  with  the  judge  of  probate. 
Where  there  has  been,  then  the  jurisdiction 
of  the  judge  of  probate  is  devested  ;  and 
the  parties,  as  tenants  in  common,  must  ap- 
ply for  partition  to  the  other  courts  ;  but 
they  may  also  in  the  former  case.  The 
several  Courts  of  Common  Pleas  and  the 
Supreme  Judicial  Court  have  jurisdiction 
over  a  whole  class  of  cases,  of  which  the 
judge  of  probate  has  jurisdiction  over  a  part 
only. 

Mr.  WEBSTER.  There  was  one  other 
fact  misrepresented.  It  was  argued  as  if  it 
did  not  appear  that  Mary  Trowbridge  had 
any  other  counsel  than  the  Respondent  af- 
ter he  was  judge,  lldoes  appear  by  one  ofihe 
papers  in  the  case  :  which  is  in  the  hand- 
writing of  the  Hon.  Timothy  Bigelow. 

Mr.  SHAW.  It  does  not  appear  howev- 
er on  whose  retainer  Mr.  Bigelow  acted. 

PRESIDENT.  The  case  is  now  gone 
through.  What  course  will  your  Honors 
take  ? 

Mr.  LYMAN  moved,  that  the    Court  be 
adjourned,  and   the   spectators    directed    to 
withdraw. 
Mr.   SULLIVAN  thought,   that    a    time 
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ought  to  be  fixed  when  the  opinion  of  the 
Court  should  be  pronounced  ;  and  moved 
an  adjournment  to  9  o'clock  to-morrow 
rooming  ;  and  so  from  day  to  day,  as  often 
as  should  be  necessary,  until  the  judgment  j 
were  finally  agreed  on. 

Mr.  LYMAN  believed  it  was  customary 
for  the  House  of  Representatives  first  to 
send  a  message  to  the  Senate  demanding 
judgment. 

Mi.  SULLIVAN  said,  that  could  not  be 
till  after  verdict. 

Mr.  VARNUM  said,  that  judgment  could 
as  well  be  rendered  on  that  day  as  any  oth- 
er, and  moved  an  adjournment  to  half  past 
three  in  the  afternoon. 

Another  member  moved  an  adjournment 
to  10  o'clock,  and  another  to  12  o'clock  the 
next  day. 

The  question  was  first  taken,  according  to 
the  rule  of  the  House,  on  adjourning  to  the 
farthest  time  proposed  ;  namely,  12  o'clock 
the  next  day  ;  and  decided  in  the  nega- 
tive.    Ayes  10 — Noes  18. 

The  question  was  then  taken  on  adjourn- 
ment to  10  o'clock  the  next  morning,  and 
decided  in  the  affirmative.  Ayes  13 — 
Noes  9. 

The  Court  was  adjourned  to  10  o'clock 
accordingly. 
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SENATE. 

FRIDAY,    APRIL    27. 

COURT  OF  IMPEACHMENT. 

After  the  usual  messages  betw  i  en  the 
two  houses  the  Court  was  opened  ;u20  min- 
utes before  11  ;  the  Senate  having  been 
previously  sitting  with  dosed  doors, 

The  following  resolve  was  load  by  the 
President,  viz  :— 

Resolved,  that  in  taking  the  judgment  of 
the  Senate  upon  the  articles  of  impeach- 
ment, now  pending  against  James  Prescottj 
Esquire,  the  President  of  he  Senate  shall 
call  on  each  mem  er  bj  his  name,  and  upon 
each  article  propose  die  following  question  ; 
—  How  say  you,  is  the  Responc*  1 1  James 
Prescott,  guilty,  or  not  guihy,  of  miscon- 
duct and  maladministration  in  office,  as 
charged  in  the  —  article  of  impeachment  ? 
Whereupon,  each  member  shall  rise  in  his 
place,  and  answer  guilty,  or  not  guilty. 

The  Clerk  was  ordered  to  read  the  first  ar- 
ticle, which  being  read,  the  President  took 
the  opinion  of  the  members  of  the  Court  res- 
pectively in  the  form  before  prescribed. 

The  other  articles  were  then  read  in  their 
order,  and  the  question  put  upon  each. 

The  opinion  of  each  member,  as  well  as  the 
decision  upon  each  article  may  be  seen  in 
the  following 
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Mr.  Williams  being  oalled  Hpon  said  he 
thought  himself  incompetent  to  give  an 
opinion  by  reason  of  his  absence  dining  a 
great  part  of  the  trial. 

Messrs.  Gray  and  Ixmgley,  who  had  been 
Sworn  at  the  preceding  session,  were  absent 
during  uie  trial,  as  well  as  at  the  taking  of 
the  final  vote. 

Mr.  My  rick  was  present  only  at  the  latter 
part  of  the  tual  and  having  never  been  sworn, 
was  not  called  upon  for  an  opinion. 

The  President  gave  no  opinion  excepting 
on  die  second  article,  when  the  vote  standing  13 
guilty,  and  12  not  guiUy,  the  President  said 
it  had  become  his  duty  to  express  an  opinion 
and  he  prouounced  the  Respondent  not  guil- 
ty on  this  article. 

Two  hours  and  ten  minutes  were  con- 
sumed in  taking  the  opinions  of  the  Court. 

PRESIDENT.  The  Court  have  de- 
clared the  Respondent  not  guilty  of  mis- 
conduct and  maladministration  in  office,  as 
charged  against  hun  in  every  article  except 
in  the  third,  and  the  twelfth  ;  and  on  those 
articles  he  is  pronounced  guilty  by  a  majori- 
ty of  the  members  present  and  voting  there- 
on. 

Mr.  KING.  Mr.  President  ;  the  Mana- 
gers acting  for  the  House  of  Representa- 
tives and  in  behalf  of  the  people  of  Massa- 
chusetts are  not  now  instructed  to  demand 
judgment  against  the  Respondent  ;  bat  will 
report  the  decision  of  the  Court  to'  the 
Hou^e  of  Representatives  who  have  directed 
their  Managers  to  state  that  upon  receiving 
si+ch  report  they  will  forthwith  act  thereon. 

At  one  o'clock  the  Court  was  adjourned 
to  half  past  three. 

SENATE. 

Mr.  King  came  up  so.iu  after  the  adjourn- 
ment of  the  Court  with  a  message,  and 
Stated,  that  he  was  directed  by  the  House  of 
Representatives  to  inform  the  Hon.  Senate, 
that  the  House  had  voted  to  demand  judg- 
ment against  the  Respondent,  and  were  pre- 
pared so  to  do,  as  soon  as  the  Hon  Senate 
should  be  ready  to  pronounce  the  same. 

T;ie  Senate  afterwards  sat  with  closed 
doors. 

AFTEENOOS. 

The  Senate  met  and  sat  with  closed  doors. 
At  20  minutes  past  4  the  doors  were  open- 
ed. Mr.  Thomas  was  charged  with  a  mes- 
sage to  the  House  to  inform  them  that  tiie 
Senate  was  ready  to  proceed  further  in  the 
trial  of  James  Prescott,  Judge,  kc.  Mr. 
Leland  came  in  with  a  message  that  the 
House  would  attend  forthwith.  The  House 
then  entered  in  their  usual  order  and  took 
their  seats. 

COURT  OF  IMPEACHMEXT. 

Tiie  Court  being  opened  and  the  Respon- 
dent calied,  the  House  of  Represcniatives 
r  )>e  and  stood  while  their  Managers,  through 
Mr.  KING  the  chairman,  demanded  judg- 
ment as  follows  : — 


207 

Mr.  President,  the  House  of  Representa- 
tives having  impeached  James  Prescott, 
judge  of  probate  &c,  for  the  county  of  Mid- 
dlesex of  misconduct  and  maladministration 
in  his  said  office,  and  the  said  Prescott  after 
a  full,  fair  and  impartial  hearing  on  his  trial 
at  the  Bar  of  this  Hon.  Court  having  been 
convicted  of  misconduct  and  maladministra- 
tion in  his  said  office,  the  House  of  Repre- 
sentatives now  here  present  do  in  their  own 
n  ime  and  in  the  name  of  the  people  of  the 
Commonwealth  demand  that  this  Hon. 
Court  render  such  judgment  in  the  premis- 
es, as  to  right  and  justice  may  appertain, 
and  as  the  constitution  and  laws  of  this 
Commonwealth  authorise  and  require. 

PRESIDENT.  The  Hon.  Managers 
have  now  moved  that  judgment  be  pronoun- 
ced. Has  the  Respondent  any  motion  to 
offer  ? 

Mr.  WEBSTER.  My  Hon.  Client  had 
the  misfortune  this  morning  of  learning 
from  the  President  of,  this  Hon.  Court  that 
on  two  of  the  articles  he  was  pronounced 
guilty.  He  supposed  of  course  that  an  op- 
portunity would  be  afforded  him  to  move  in 
arrest  of  judgment,  or  to  argue  on  the  de- 
gree of  punishment,  which  the  Court  might 
think  proper  to  inflict.  For  this  purpose  he 
appeared  at  the  door  of  this  chamber  «t  the 
hour  to  which  the  Court  was  adjourned,  and 
found  it  closed  against  him.  If,  as  he  un- 
derstands, the  Senate  has  signified  to  the 
House  of  Representatives  its  readiness  to  pro- 
nounce sentence,  he  presumes  that  sentence 
is  formed,  and  that  it  is  now  incompetent 
for  him  by  any  observations  of  his  Counsel 
to  attempt  to  change  that  sentence. 

PRESIDENT  "(after  a  pause  of  some 
minutes.)  Are  your  honours  ready  to  pro- 
nounce sentence  ?  If  no  reason  be  offered 
why  judgment  should  be  arrested,  or  any 
motion  made  on  behalf  of  the  Respondent, 
or  by  sojne  member  of  this  Court,  I  must 
proceed  to  pronounce  the  sentence  of  the 
Court. 

Mr.  WEBSTER.  The  Respondent  had 
intended  by  his  counsel  to  say  a  few  words, 
while  he  thought  it  would  be  of  any  avail. 
If  he  is  to  understand  that  the  sentence  is 
prepared,  his  counsel  do  rr.H  feel  themselves 
bound  to  make  any  observations. 

PRESIDENT.  The  Respondent  and 
his  counsel  must  understand  that  this  Court 
is  now  prepared  to  render  judgment,  unless 
a  motion  is  made  in  arrest;  which  motion 
the  Respondent  is  siiil  at  liberty  to  make. 

Mr.  WEBSTEii.  It  was  in  relation,  Sir, 
to  that  preparation,  that  the  Respondent 
hoped  to  have  been  beard.  If  the  Courtis 
prepared  to  pronounce  judgment,  he  consid- 
ers the  occasion  as  gone  by,  and  he  has  no 
motion  to  submit. 

Mb.  PICk.MAN.  I  do  not  understand 
that  the  members  of  the  Court   have  plcdg 
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ed  themselves  to  any  particular  conduct.  I 
supposed,  if  the  Respondent  made  no  mo- 
tion in  arrest  or  in  mitigation,  that  we  were 
now  ready  to  pronounce  sentence.  But  the 
case  is  open  to  the  Respondent,  or  to  the 
Managers,  to  make  any  suggestions  to  the 
Court  which  shall  appear  to  them  to  be  prop- 
er, -ind  the  Court  will  take  them  into  con- 
sideration. I  however  move  that  the  Court 
declare  itself  ready  to  hear  any  suggestion 
from  the  Respondent. 

The  Court  assented  to  the  motion, 
PRESIDENT.  The  course  pursu- 
ed by  the  Court  was  this.  They  agreed 
on  the  sentence  to  be  pronounced  unless 
s  me  suggestion  for  a  stay  of  judgment 
should  be  made  by  the  Respondent  or  by 
the  Managers.  The  Court  is  now  open  to 
receive  ai.y  motion. 

Mr.  WEBSTER.  The  course  which  has 
bpen  adopted  is  so  extremely  novel,  and  so 
different  from  the  practice  of  c mrts  to  which 
I  have  been  accustomed,  that  I  cannot  con- 
sider it  my  dirty  to  my  client,  to  speak  a- 
gainst  a  judgment  already  formed.  It  might 
havebeen  maiwialtoaddresssome  considera- 
tions to  the  Court  before  that  judgment  was 
formed.  We  do  not  now  think  it  our  duty 
to  our  honourable  client,  to  trouble  your  hon- 
ours with  any  observations. 

PRESIDENT.  Unless  some  of  your 
honours  propose  some  other  course,  it 
will  be  my  duty  to  proceed  to  pronounce  the 
judgment  of  this  court. 

Mr.  SULLIVAN.  I  am  not  aware  that 
Che  proceedings  of  this  court  have  been  in 
any  degree  novel.  I  do  not  ho ;v ever  rise 
for  the  purpose  of  entering  into  an  argument 
in  defence  of  the  court,  but  to  make  such  an 
explanation  that  the  Respondent  may  under- 
stand that  any  course  is  now  open  to  him 
that  ever  was.  A  majority  of  the  court  at 
1  o'clock  declared  the  Respondent  guilty  on 
two  of  the  artrcles  of  impeachment.  No 
notice  was  then  given  of  any  intention  on 
his  part  to  make  any  motion  in  arrest  of 
judgment,  or  in  mitigation  of  sentence,  and 
the  Court  could  not  know  that  he  had 
any  such  intention.  It  became  their  duty  to 
go  on,  and  deliberate  on  the  judgment  to  be 
pronounced  if  nothing  should  be  offered  to 
change  the  course  of  proceeding.  This 
they  had  done,  and  they  had  given  notice  to 
the  Hon  House  that  they  were  ready  to 
proceed  in  the  trial.  I  have  no  notion  that 
any  member  of  the  Court  has  formed  a 
judgment  not  to  be  altered  if  any  reason  is 
offered  for  a  change.  The  Respondent  is 
now  called  upon.  I  conceive  in  the  proper 
order,  to  say  whether  he  has  any  reason  to 
offer  why  sentence  shall  not  be  passed  upon 
hiiu.  I  have  distinctly  understood  that  he 
has  now  all  the  advantage  that  he  could  ev- 
er have  had.  If  he  has  nothing  to  offer 
there  is  no  reason  why  the  court  should  not 


proceed  to  pronounce  judgment.  But  it 
ought  not  to  be  understood  that  he  has  not 
had  every  opportunity  which  he  ought  to 
have  to  be  heard  and  make  his  objections. 

Mr.  WEBSTER.  The  Respondent's 
counsel  are  only  desirous  of  being  informed 
of  the  course  they  are  expected  to  puiftue, 
and  to  see  that  it  is  such  a  course  as  they  owe 
to  their  client  and  to  themselves.  Am  I  to 
understand  that  the  subject  is  open  for  obser- 
vations in  favor  of  an  arrest  of  judgment, 
and  of  a  mitigation  of  the  sentence?  Ipresume 
from  the  information  to  the  Hon.  House  that 
the  Court  are  ready  to  proceed  to  pronounce 
judgment,  that  it  is  not  so. 

PRESIDENT.  It  may  be  proper  to  in- 
form the  counsel,  that  the  Court  gave  notice 
to  the  Hon.  House,  not  that  they  were  ready 
to  give  judgment,  but  that  they  were  ready 
to  proceed  further  in  the  trial.  They  are 
now  ready  to  hear  any  remarks  of  the  coun- 
sel for  the  Respondent,  to  show  that  judg- 
ment should  not  be  rendered  against  him. 

Mr.  WEBSTER.  Am  I  to  understand 
that  the  remarks  of  the  counsel  for  the  Res- 
pondent are  to  be  confined  to  objections  to 
the  rendering  of  any  judgment  ? 

Several  members.     No  Sir. 

MR.  PICKMAN.  I  understood  it  to  bo 
distinctly  stated  that  the  whole  subject  of 
the  judgment  would  be  open  for  observa- 
tion, and  if  any  remarks  were  made  in  be- 
half of  the  Respondent  they  would  be  tak- 
en into  consideration.  The  judgment 
agreed  on  was  to  be  pronounced,  only  in  case 
the  Respondent  had  nothing  to  say.  This 
is  the  same  course  that  is  pursued  in  com- 
mon  law  courts. 

Mr  LYMAN.  I  consider  the  counsel 
for  the  Respondent  as  having  waved  their 
right  to  address  the  Court.  I  do  not  see 
any  advantage  in  keeping  the  House  of  Rep- 
resentatives waiting  here  any  longer.  I 
move  that  the  Court  now  proceed  to  pro- 
nounce judgment. 

Mr.  WEBSTER.  The  counsel  for  the 
Respondent  have  not  waved  any  right.  On 
the  contrary  they  had  intended  if  the  Court 
had  remained  undecided,  to  be  heard.  But 
they  do  not  intend  to  argue  a  question  al- 
ready decided. 

Mr.  SULLIVAN.  It  appears  to  me  that 
the  Court  has  intimated,  as  plainly  as  possi- 
ble, that  it  has  formed  no  decision  which  is 
not  subject  to  be  changed  in  consequence  of 
what  may  be  offered  by  the  Respondent. 
I  wish  it  to  be  understood,  that  there  is  no 
agreement  that  a  particular  sentence  shall 
be  pronounced,  but  in  case  no  motion  is 
made  by  him. 

Mr.  WEBSTER.  I  understood  the 
President  of  this  Court  to  say  that  observa- 
tions might  be  made  against  the  rendering 
of  any  judgment,  but  not  in  relation  to  a 
mitigation  of  sentence. 
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PRESIDENT.  It  is  with  great  pain  that 
I  find  myself  called  on  to  act  on  this  occa- 
sion. It  is  well  known  from  the  vote  that  I 
have  given  what  my  own  opinion  is  in  rela- 
tion to  the  case.  But  a  question  has  been 
taken  by  this  board,  and  they  have  decided 
on  two  of  the  articles  against  the  Respon- 
dent. I  have  never  known  it  10  be  the 
practice  of  any  court,  after  hiving  come  to 
an  opinon  and  declared  it,  unless  there  was 
immediate  notice  given  of  some  motion  to 
be  made,  to  .doptany  other  course  than  to 
proceed  to  determine  what  judgment  should 
be  pronounced. 

Mr.  D  WIGHT.      I    think    the   Respon- 
dent has  had  every    reason  ible  indulgence. 
I  move  that  the  Court  proceed  to  pronounce 
judgment. 

Mr.  WEB  TER.  The  Respondent's 
counsel  tli  mg  it  decorous  to  wait  until 
they  had  an  int  ;.ation  that  they  should  be 
heard.  I  can  only  say,  that  as  far  as  my 
practice  lias  extended,  it  has  been  usual  to 
hear  a  motion  in  arrest  of  judgment,  if  any 
is  made,  before  ihe  judgment  is  determined 
on. 

Mr.  PICKMAN.  I  did  think  as  I 
stated  before,  i ha  he  subject  was  open  for 
the  Respondent's  ;ounsel,  to  make  any  ob- 
servations either  t  >  .btain  an  arrest  of  judg- 
ment, or  a  mitigation  of  the  sentence.  If  I 
am  mistaken  I  now  move,  that  the  Court 
hear  any  remarks,  which  the  Respondent's 
counsel  may  now  offer,  and  that  they 
deliberate  upon  them  before  proceeding  to 
pronounee  sentence. 

Mr.  SULLIVAN.  I  would  propose  to 
the  Han.  gentleman  so  to  anviid  his  mo- 
tion, that:  the  President  shall  ask  the  Res- 
pondent whether  he  has  any  thing  to  say 
whyjudginent  should  not  be  pronounced,  or 
in  relation  to  the  degree  of  punishment  to  be 
awarded  against  him. 

Mr.  WELLES.  I  do  not  rise  to  any 
technical  point,  for  these  I  do  not  wish  to 
meddle  with,  but  merely  to  observe,  that  I 
did  not  consider  that  any  decision  was  made 
in  relation  to  the  sentence,  but  on  the  con-  J 
(htion  that  nothing  should  be  suggested  on 
behalf  of  the  Respondent,  in  mitigation  of 
sentence  or  in  arrest  of  judgment. 

Mr.  Pickman  withdrew  his  motion,  and  j 
Mr.  DOOLITTLE  offered  the  following  in 
writing  : — That  the  Court  v  now  hear  and 
consider  any  suggestion  from  ihe  Respon- 
dent in  mitigation  of  sentence,  or  in  arrest 
of  jud  gment. 

The  motion  was  agreed  to. 

PRESIDENT.  The  Court  is  now  open 
tohtarany  motion  from  the  Respondent, 
either  in  arrest  of  judgment  or  litigation  of 
"sentence. 

Mr.    WEBSTER.      If  I  am  to  under- 


stand he  meaning  of  the  order  or  resolution 
which  has  just  passed  to  be,  that  the  Court 
has  not  made  up  its  judgment,  and  that  the 
sentence  is  a  subject  yet  to  be  deliberated 
upon,  I  have  something  which  I  wish  to 
say  to  the  Court.  But  I  wish  to  know 
whether  I  am  right  iu  giving  such  a  con- 
struction to  the  vote  just  passed. 

PRESIDENT.      The    learned    counsel 

]  has  the  order  before  him  and  can  judge  for 
himself.     [The  President  reads  the  order.] 

Mr.  WEBSTER.     lam  not  a  member 
of  the  Hon.    Court,    and    have   no  rght  to 

'  construe  its  orders.     I  %\  ish  to  know  distinct- 

1  ly  from  the  head  of  the  Court  how  I  am  iO 

)  understand  it. 

PRESIDENT.     This  Court,   following 
the    precedents   of  the    courts    of  common 

I  law,  after  having  heard  the  Managers  on  the 

j  part  of  the  House,  and  the  Respondent  in 
his  defence,  by  a  majority  of  votes  pro- 
nounced the  Respondent  guilty  ;  they 
have  also  agreed  on  the  sentence  to  be  pro- 
nounced by  me  as  their  organ,  if  no  suffi- 
cient reason  should  be  offeied  why  the  sen- 
tence should  not  be  pronounced.     But  they 

|  have  now  voted,  that  they  «v  ill  hear  any  sug- 
gestions  from    the    Respondent's    counsel, 

1  either  in  arrest  of  judgment  or  in  miiiga- 
ion   of  the   sentence.     There  can    be    no 

j  doubt,  that  if  the  counsel  for  the  Respondent 
shall  offer  any  reason  for  an  arrest  of  judg- 
ment,  or  in  favor  of  a  milder  sentence,  that 
shall  induce  any  member  to  change  his  opin- 
ion, that  member  \\  ill  move  the  Court  to 
proceed  to  deliberate  further  upon  the  sen- 
tence. 

Mr.  WEBSTER.  If  the  opinion  of  the 
Court  is  already  formed,  and  I  am  to  under- 
stand that  my  client  is  put  to  die  disadvan- 
tage of  moving  for  a  reconsideration  of  their 
opinion,  I  shall  decline  making  any  remark. 

PRESIDENT  (after  a  short  pause)  No 
motion  in  arrest  of  judgment  being  made 
by  the  Respondent,  if  no  motion  is  made  by 
any  member  of  the  Court,  I  shall  proceed 
to  pronounce  the  sentence  of  the  Court. 

After  a  pause  the  president  pronounced 
judgment  and  sentence  as  follows,  viz  : 

The  Court  for  the  trial  of  impeachment 
having  found  James  Prescott  guilty  of  mis- 
conduct and  maladministration  in  the  of- 
fice of  Judge  of  Probate  of  wills  and  for 
granting  letters  of  administration  within  and 
for  the  county  of  Middlesex,  charged  upon 
him  in  the  third  article  and  twelfth  article  of 
impeachment  as  charged  against  him  by  the 
Mouse  of  Representatives — It  is  considered 
by  the  Court,  that  the  said  James  Prescott 
be  removed  from  the  office  of  Judge  as  afore- 
said, for  the  county  aforesaid,  and  he  is  re- 
moved accordingly. 

The   Court,  on   motion   of  Mr.  Lyman, 
was  then  adjourned  without  dav. 
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HOUSE  OF  REPRESENTATIVES. 

FRIDAY,    APRIL  27. 

After  the  Home  had  attended  on  the 
Court  of  Impeachment,  a*nd  returned  to 
their  own  chamber,  Mr.  King,  chairman  of 
the  Managers,  to  conduct  the  impeachment 
against  James  Prescott,  reported,  that  the 
said  Prescott  had  been  convicted  before  the 
Hon.  Senate  on  two  of  the  said  articles  of 
impeachment. 

It  was  thereupon  resolved,  that  the  House 
do  demand  judgment  against  James  Pres- 
cott,Esquire,who  has  been  convicted  of  mis- 
conduct and  maladministration  in  his  office 
ns  Judge  of  Probate,  Sec.  for  the  county  of 
Middlesex,  by  the  Hon.  the  Senate  of  this 
Commonwealth,  upon  the  impeachment 
thereof  made  by  this  House. 

It  was  also  resolved,  that  the  committee 
appointed  to  manage  said  impeachment  do 
forthwith  proceed  to  the  bar  of  the  Hon. 
Senate,  and  there,  in  the  name  of  this  House 
and  of  the  people  of  this  Commonwealth, 
demand  judgment  against  the  said  James 
Prescott,  upon  said  conviction. 

Mr.  King  was  charged  with  a  message  to 
inform  the  Senate. 

AFTERNOON. 

The  House  having  proceeded  to  the  Sen- 
ate chamber  and  returned  to  their  own 
chamber,  on  motion  of  Mr.  Hoyt.   of  Deer- 

f;, M,  ir  was 

Unsolved,  lh.it  the  thanks  of  this  House 
he  given  to  their  Managers  in  the  impeach- 
ment and  trial  of  James  Prescott,  and  that 
this  House  highly  appreciate  the  intelligence, 
the  learning,  and  the  ability  displayed  by 
them  in  their  arduous  labours  for  the  pro- 
motion of  public  justice. 

IN  SENATE. 

SATURDAY,    APRIL    28. 

On  motion  of  Mr.  Williams  ; — 

Ordered,  That  a  message  be  sent  to  His 
Excellency  the  Governor  to  inform  him  that  \ 
James  Prescott,  Esq.  has  been  convicted  of] 
misconduct  and  maladministration  in  his  of- 
fice of  judge  of  probate  of  wills  and  for 
granting  letters  of  administration  within 
and  for  the  County  of  Middlesex,  upon 
articles  of  impeachment  exhibited  against 
him  by  the  House  of  Representatives, 
and  has  thereupon  by  judgment  of  the 
Senate  sitting  as  a  court  of  impeachment, 
been  removed  from  his  said  office  ;  a  copy 
of  which  judgment  will  bs  certified  to  His 
Excellency  by  the  clerk  of  the  Senate  in 
due  time. 

Mr.  W.   was  charged   with  the  message. 

On  motion  of  Mr.  Williams  : — 

Ordered,  That  the  clerk  of  the  Senate  be 
authorised  and  directed  to  purchase  a  suffi- 
cient number  of  copies  of  the  Trial  of  James 
Prescott,  Esq.    Judge    nf  Probate  of  wills, 


&c.  in  the  county  of  Middlesex  on  articles 
of  impeachment  exhibited  against  him  by 
the  House  of  Representatives,  to  furnish 
each  member  of  the  Semite  who  has  attend- 
ed the  present  session  of  the  General  Court 
with  one  copy. 

A  resolve  for  paying  witnesses  and  other 
persons  for  travel  and  attendance  and  swviees 
as  witnesses,  &c.  came  up  from  the  House 
of  Representatives  and  was  concurred  in  by 
the  Senate. 

HOUSE  OF  REPRESENTATIVES. 

SATURDAY,  APRIL  28. 

A  resolve  for  paying  witnesses  and  other 
persons  for  travel  and  attendance  and  ser- 
vices as  witnesses,  &cc.  in  the  trial  of  the  im- 
peachment against  Jajncs  Prescott,  Esq. 
was  twice  read  and  passed  ;  and  sent  up  for 
concurrence. 

Ordered,  that  the  clerk  of  this  House  be 
directed  to  procure  and  deliver  to  each  mem- 
ber of  this  House  a  copy  of1  the  report  of  the 
trial  of  James  Prescott,  Esq,  late  Judge  of 
Probate  for  the  county  of  Middlesex  provid- 
ed any  report  thereof  shall  be  speedily  publish- 
which  in  the  opinion  of  the  speaker  of  this 
House  shall  appear  to  be  faithful  and  cor- 
rect and  charged  at  a  reasonable  price,  and 
that  the  Hon.  Speaker  of  this  House  be  re- 
quested to  certify  to  the  Clerk  accord- 
ingly. 

| The  House  met  each  day,  forenoon  and 
afternoon,  at  half  an  hour  before  the  time  to 
which  the  Court  of  Impeachment  was  ad- 
journed— received  the  message  from  the  Sen- 
ale  notifying  their  readiness  to  proceed  in 
the  trial — returned  a  message  to  inform  the 
Senate  that  they  would  attend  forthwith — 
attended  at  the  bar  of  the  Court  during  the 
trial — and  returned  to  their  own  chamber.] 

[Oimitlcd  in  the  proper  place] 

HOUSE  OF  REPRESENTATIVES. 

FRIDAY,  APRIL  18. 

Ordered,  that  if  during  the  trial  of  the 
impeachment  now  depending  before  the 
Hon.  Senate,  a  quorum  of  the  House  should 
not  be  present  at  the  hour  to  which  that  high 
Court  shall  be  from  lime  to  time  adjourned  ; 
those  members  who  are  present  shall  be 
called  to  order,  and  may  accompany  the 
Managers  to  the  bar  of  the  Senate,  to  proceed 
on  the  trial  of  said  impeachment. 

The  Speaker  communicated  to  the  House 
a  letter  from  the  Hon.  Levi  Lincoln,  stating 
that  it  would  not  be  in  his  power  to  attend 
during  the  session,  and  requesting  that  his 
place  as  Manager  of  the  impeachment  of 
James  Prescott,  Esq.  might  be  supplied  by 
s  >me  other  person,  li  was  thereupon  order- 
ed, (hit  Mr.  Lincoln  be  excused  from  fur- 
ther serving  as  Manager,  and  thai  this  day  at 
1  o'clock  be  assigned  for  choosing  a  Mana- 
ger i:i  his  place.     At  the  time  assigned,  the 
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house  proceeded  to  elect  by  ballot,  and  made 
choice  of   HORATIO    G.  NEWCOMB, 

Esq.  of  Winchendon.     Mr.  Phelps  was  in- 
structed to  inform  the  Senate  of  the  choice. 

Ordered,  That  the  Clerk  be  directed  to 
cause  each  member  of  the  House  to  be  fur- 
nished with  a  printed  copy  of  the  charges 
against  James  Prescott,  Esq.  Judge  of  Pro- 
bate for  the  County  of  Middle'Sfex — his  an- 
swer to  the  same — and  the  replication  of 
this  Hous£. 

FRIDAY,  APRIL  20. 

Mr.  Baylies,  one  of  the  Managers  of  the 
impeachment,  not  having  attended  in  his 
place,  the  House  proceeded  to  elect  by  bal- 
lot an  additional  Manager,  and  FRANCIS 
C.  GRAY,  Esq.  of  Boston,  was  chosen. 

Mr.  Sibley,  was  instructed  to  inform  the 
Senate  of  the  choice. 

At  pa^e  7,  immediately  before  the  Articles,  the 
following  wis  omitted,  viz  : 

Commonwealth  of  Massachusetts. 
Articles    of  impeachment,    preferred    a- 
gainst  James  Prescott,Esq.  Judge  of  the  Pro- 


hate  of  wills  and  for  granting  administra- 
tion within  and  for  the  county  of  Middle- 
sex, by  the  House  of  Representatives  of  the 
said  Commonwealth,  in  their  own  name,  and 
in  the  name  of  the  people  of  Massachusetts  ; 
and  [to  be]  exhibited  to  the  Honorable,  the 
Senate  of  said  Commonwealth,  this  fifth 
day  of  February  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty  one. 

At  page    10,   im-mediafely   after   the   Articles, 
read  as  follows,  viz  : 

House  of  Representatives,  Feb,  5,  1321. 

Read  and  accepted, 

JOSIAH  QUINCY,  Speaker. 

Attest, 

Benjamin  Pollard  Clerk. 

At  page  11,  near  the  end,  it  should  have 
been  mentioned,  that  after  the  Articles  had 
been  read  to  the  Respondent,  and  he  had 
pleaded  not  guilty,  an  attested  copy  of  them 
was  handed  to  him  by  the  clerk. 


APPENDIX. 


A  short  account  of  the  former  impeach- 
ments in  this  Commonwealth,  since  the 
adoption  of  the  constitution,  collected  from 
the  journals  of  the  Senate  and  House  of 
Representatives,  will  not,  we  trust,  he  unac- 
ceptable to  our  readers,  es.peci.illy  to  such  of 
them  as  shall  hereafter  be  engaged  in  trials 
of  this  nature. 

The  first  case  which  we  find  upon  record. 
is  that  of  William  Greenleaf,  Esq.  sheriff  of 
the  county  of  Worcester,  as  early  as  the 
year  1788.  The  course  of  proceedings  in 
his  case  differs  in  several  particulars  from 
that  pursued  in  relation  to  Judge  Prescott. 
The  attention  of  the  House  of  Representa- 
tives was  first  called  to  the  subject  by  peti- 
tions of  the  inhabitants  of  the  towns  of  Pe- 
tersham and  Hard  wick  against  W.  G.  for  il- 
legal conduct  in  his  office  of  sheriff,  praying 
for  an  inquiry  thereon,  and  that  he  might  be 
impeached  if  found  guilty.  On  the  7th  of 
March  these  petitions  were  read  and  com- 
mitted. On  the  11th  the  committee  report- 
ed an  order,  which  was  accepted,  "  that  the 
petitioners  serve  said  W.  G.  Esq.  with  a 
copy  of  their  petitions,  and  of  this  order 
therCon,  at  least  thirty  days  before  the  sec- 
ond Wednesday  of  the  next  session  of  the 
General  Court,  that  he  appear  on  that  day, 
to  show  cause,  if  any  he  has,  why  the  prayer 
of  their  said  petitions  should  not  be  granted. 
And  also  the  petitioners  are  hereby  required 
to  appear  on  said  day  with  their  evidence  to 
support  the  charges  alleged  in  their  said  pe- 
titions against  the  said  W.  G."  This  order 
was  duly  served,  and  on  the  4th  of  June  a 
committee  was  appointed  to  consider  the 
complaints  of  the  towns  of  Petersham  and 
Hardwick,  and  to  hear  the  parties  and  re- 
port. This  committee  was  discharged  on 
the  5th,  and  it  was  ordered  that  the  parties 
be  admitted  to  a.  hearing  on  the  floor  of  the 
House  the  next  day,  and  that  either  of  the 
parties  be  heard  by  themselves  or  one  coun- 
sel. On  the  6th  the  hearing  was  postponed, 
at  the  request  of  W.  G.  until  the  next  morn- 
ing. On  the  7l h  a  representation  of  one 
of  the  agents  of  Petersham,  praying  a  post- 
ponement of  the  hearing  to  the  next  session, 
was  referred  to  a  committee,  who  reported 
the  same  day.  Whereupon  it  was  ordered, 
that  an  order  issue  for  any  witnesses  to  sup- 
port the  complaint,  which  said  agent  may  re- 
quest, and  that  Mr.  Kinsley  of  Hardwick, 
„be  a  coaimittee  to  attend  to  the  serving  of 
suchorder.     On  the  11th,  in   the   forenoon, 


the  House  sent  a  message  to  the  Senate, 
that  they  were  about  to  proceed  upon  a 
public  hearing,  and  cnuld  not  conveniently 
receive  any  messages  at  present,  but  that  they 
would  inform  the  Senate  when  the  hearing  was 
over.  The  complainants  were  then  admit- 
ted, by  their  agent,  on  the  floor  of  the  House, 
and  the  said  W.  G.  by  himself,  and  one 
counsel,  and  were  heard  upon  the  subject  of 
the  complaints  in  part.  In  the  afternoon  the 
subject  was  resumed,  and  after  a  full  hear- 
ing, the  parties  had  leave  to  withdraw.  Af- 
ter debate,  the  further  consideration  of 
the  subject  was  postponed  to  the  next 
morning.  On  the  12th  the  House  re- 
sumed the  consideration  of  the  complaints, 
and  the  following  question  was  put  —  "  wheth- 
er the  evidence  exhibibited  to  this  House  be 
a  sufficient  ground  for  bringing  forward  ar- 
ticles of  impeachment  against  W.  G.  &c. 
for  misconduct  and  maladministration  in  his 
office?"  The  members  present  were  167; 
of  whom  1!}7  voted  in  the  affirmative.  It 
was  then  ordered  that  Messrs.  Phelps,Dawes, 
Bowdoin,  Choate  and  Bourne  he  a  commit- 
tee to  prepare  articles.  This  committee  on 
the  14th  reported  six  articles,  which  were 
read  and  accepted,  and  thereupon  Messrs. 
Heath,  Dawes,  Ames,  Phelps  and  Choate 
were  appointed  a  committee  to  carry  tin  m 
up  to  the  Senate.  The  articles  are  preced- 
ed by  a  full  recital  of  the  prior  proceedings, 
in  which  however  no  reference  is  made  to 
the  petition  «f  the  town  of  Hardwick.  The 
recital  concludes — "  And  whereas  it  doth 
appear,  that  the  charges  laid  in  the  petition 
aforesaid  are  well  founded  and  substantiated, 
and  that  the  said  W.  G.  Esq.  &c.  is  guilty 
of  misconduct  and  maladministration  in  that 
office — Therefore  this  House  of  Representa- 
tives do  offer  and  present  to  the  said  Hon. 
Senate,  against  the  aforesaid  W.  G.  kc.  all 
and  singular  the  general  and  special  articles 
of  impeachment  following  ;  viz.  l.The  >aid 
W.  G.  Sfc.hath  illegally  and  unjustly,  from 
time  to  time,  detained  in  his  own  hands,  for 
his  own  private  use,  public  monies,  when 
the  Commonwealth  had  a  right  to,  and  was 
in  great  want  of  the  same."  This  may 
safely  enough  be  presumed  to  be  one  of  the 
general  articles  abovementioned  ;  it  will  be 
found  more  difficult  to  determine  which  are 
the  special.  The  2d  Art.  accuses  the  said 
W.  G.  in  much  the  same  informal  manner, 
of  having  exhibited  to  the  Treasurer  of  this 
Commonwealth  in  order  to   be  laid  Lefore 
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the  House  of  Representatives  thereof,  false 
and  dishonest  accounts  of  monies  which  he, 
as  sheriffaforesaid,  had  collected  in  payment 
of  public  taxes."     The  3d  Art.   alleges,  that 
he  had  "  from  time  to  time,  and  for  the  space 
of  more  than   two  years    together,    illegally 
detained  in  his  own  hinds,  and  fop   his   own 
private  use,  certain  mon.es  belonging  to  the 
aforesaid  inhabitants  of  the  town  of  Peters- 
ham for  which  he  never  accounted  to  them  " 
Art.  4th  is.  that  on  a  certain  day  he  "did  pro- 
cure from   the  Treasurer  of  the   Common- 
wealth an  execution  for  money,  which  mon- 
ey he  had  then  already  received  on  a  former 
execution."     Art.  5th  sets  forth,  rather  more 
at  length  than  the  others,  that  he  falsely  re- 
turned to  the  Treasurer  a  certain   execution 
as  unsatisfied,  upon  which  he  had  received  a  I 
certain  sum  in  part  satisfaction.  Tlie  6th  and 
last  is,  that  on  a  certain  day  he  did  "  unjust- 
ly  procure  a  warrant  of  distress  to  be  serv-  , 
ed  on  the  inhabitants   of  Petersham  afore-  I 
said   for  a  large  sum  of  money,  which  he  | 
then  well  knew  thev  had  long  before    paid."  j 
All  which  the  House  of  Representatives  say 
they  are  ready  to  verify,   and  that   they    do 
thereupon,  as  the  Grand  Inquest,of  the  Com- 
monwealth,   impeach  the  said  W.    G.  of  all 
and  singular  the  misconduct  and  maladmin- 
istration   in   his  said  office   of  sheriff,   fcc. 
contained  and  alleged  in   the  articles  afore-  i 
said  ;  saving  to   themselves  by    protestation  1 
the  liberty  of  exhibiting  further  complaints, 
and  concluding  with  a  prayer  that  the  said 
W.  G.  may  be  notified  to  make  answer,  and  ' 
be  brought  to  a  trial,  and,    if  found   guilty, 
removed  from  his  office  ;  and  that  such  oth- 
er judgment  may  be   rendered    thereon,  as 
shall  be  agreeable  to  the  law   and   the   con- 
stitution.    The  summons   issued  upon   this 
occasion  by  the  Senate  was  dated  June  19th, 
1783,  and  was  directed  to   any  or   either   of 
the   coroners    of  the  county   of  Worcester, 
who  were  therein  commanded  "  to  summon 
W.  G.  fee.  to  appear  before   our  Senate  on 
the  second  Wednesday   of  the    next   sitting 
of  the  General  Court,  at  fee.  by  serving  him 
with  an  attested  copy  of  the   foregoing  arti- 
cles of  impeachment  and  this   summons,  or 
by  leaving  the  same  at  his   last  and   usual 
place  of  abode,  thirty  davs  at  the    least   be- 
fore the   said   second   Wednesday,    fee.   to 
make  answer,  fee.  and  to  receive  such  judg- 
ment," fee.     The  House  were  informed  on 
the  20th,  of  the  issuing  of  this  summons,  in 
order  that  they  might  be  then  and  there  pre- 
pared   to  support   their   charges.     On    the 
same  day  the  House    ordered    that   Messrs. 
Parsons,  Kinsley,  Ames,  Dawes  and   Bourn 
be  Managers  ;  who    were  "  authorised,    re- 
quired and  directed  to  procure  the  necessary 
evidence,"  fee.     The  clerk  was   directed  to 
furnish  each  of  them  with  a  copy  of  the  ar- 
ticles.    The  House  also   passed    a   Resolve 
for  staying  all  law  processes  in  the  hands  of 
27 


W.  G.  fee.  fee.  which  was  sent  up  for  con- 
currence. The  entry  on  the  Senate's  jour- 
nal of  the  same  day  is — Resolve  requiring 
W.  G.  to  give  bond  for  the  faithful  discharge 
of  his  office,  read  and  concurred,  as  taken 
into  a  new  draft — sent  down  for  concurrence 
— came  up  concurred.  The  primed  Re- 
solve of  this  date  is  general  that  the  Gover- 
nor be  requested  to  inquire  whether  the 
sheriffs,  and  coroners  have  given  bonds,  fee. 
and  to  take  certain  measures  in  relation  to 
any  that  have  not. 

The  General  Court  was  prorogued  once  by 
message  from  the  Governor,  and  twice  by 
proclamation,  until  the  29th  of  Oct.  On 
the  5th  of  Nov.  the  House  ordered  that  the 
Managers  proceed  in  the  prosecution  of  the 
business  committed  to  them  with  all  con- 
venient speed.  It  was  voted  that  the  House 
would  attend  the  trial  ;  and  a  message  was 
sent  to  inform  the  Senate,  that  in  case  they 
were  inclined  to  sit  as  a  court  in  the  Repre- 
sentatives chamber,  the  usual  seats  would 
be  assigned  for  their  members.  The  Sen- 
ate returned  an  answer  that  they  thought  it 
would  be  mosr  convenient  to  proceed  to  the 
trial  in  Faneuil  Hall  and  that  seats  would  be 
assigned  for  the  members  of  the  House  if 
they  shoHld  choose  to  attend. 

This  same  day,  it  being  the  second  Wed- 
nesday of  the  sitting  of  the  Legislature,  the 
Senate  was  organized  as  a  court.     The   Lt. 
Governnor,   at   the   request    of  the  Senate, 
administered  the  oath  to  the  members  collec- 
tively ;  the  form  of  the  oath  being  the  sam« 
as  in  the  trial  of  Judge  Prescott,   except  in 
its    commencement,   which  was  "  You    A- 
B.  C.  fee.  do  respectively   solemnly   swear" 
fee.     When  the  Respondent  was  put  to  his 
plea,  he  waved  it,  until  an  agreement  in  writ- 
ing was  made  and    signed    by  three   of  the 
Managers  and  himself,  that  under  the  gen- 
eral plea  of  not  guilty  he  should  be  allowed 
to  give  any  special  matter  in  evidence  ;  and 
if  the  trial  should  not  proceed  at  that  time, 
he  might  plead   anew,  and   specially,    if  he 
pleased  ;  which  agreement  was  admitted  by 
the  Court.     He    then    pleaded   not  scuilty. 
His  counsel  then  moved   that  the  trial  be 
j  postponed  to  a  future  day  ;    which   was  ob- 
'  jected  to  bv  the  Managers,  but  finally  grant- 
ed by  the  Courr,  after  a  full  hearing  of  coun- 
j  sel  at  Faneuil  Hall.     On  the  1 1th  the  House 
i   reconsidered  their  vote   to   attend  the  trial. 
i  The  Court  again  met,  and  the  Respondent, 
|   waving  his  former  plea,  made  a    formal    an- 
i  swer.     To    the   first    article,    after    setting 
1   forth  the  Declaration  of  Rights,  that  "  no  sub- 
i  ject  shall  he  he!d  to  answer  to  any  crime  or 
offence,  until  the  same  is  fully  and  plainly. 
substantially  and  formally  described  to  him," 
he   demurs  generally,    averring  "  that    the 
supposed  charge  in  the  same  article  is   too 
general  to  be  understood,  in  such  a  manner 
as  will  enable  him  the  said  Willinm  to  make 
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a  proper  and  just  defence  ;"  "  wherefore  the 
said  Greenleaf  most  humbly  submits  to  the 
judgment  of  this  Hon.  Court,  w  aether  he 
shall  be  held  to  answer  to  the  same  article  ; 
saving  which,  if  overruled,  the  said  Green- 
leaf  sailh,  that  he  hath  at  all  times  faithful- 
ly served  in  his  office  aforesaid,  and  never 
unjustly  detained  in  his  own  hands,  for  his 
own  private  use,  public  monies,  when  the 
Commonwealth  had  a  right  to  the  same." — 
To  the  2d  Art.  he  demurs  generally,  because 
the  charge  is  so  uncertainly  and  indefinitely 
described  lhathe  hasno  opportunity  to  answer 
it,  reserving  liberty  to  make  another  an 
swer  if  it  should  become  necessary,  and  al- 
so for  plea  says,  that  whatever  errors  might 
appear  in  any  account  by  him  exhibited,  he 
never  intended  or  attempted  to  defraud  the 
Commonwealth  thereby  To  the  3d  Art.  he 
demurs  specially,  protesting  he  is  not  guilty, 
and  reserving  liberty  to  plead  over,  assign- 
ing for  cause,  that  the  town  of  Petersham 
bad  brought  an  action  of  the  case  against 
him  for  the  matter  complained  of  in  the 
Art.  and  that  upon  trial  before  the  Supreme 
Judicial  Court,  the  jury  returned  not  guilty  ; 
all  which  he  is  ready  to  prove  by  a  copy  of 
the  record.  He  then  goes  on  to  state  the 
mode  of  his  doing  business  with  the  treasur- 
er, and  other  particulars.  To  the  4th  and 
6th  Art.  jointly  he  likewise  demurs  specially, 
reserving  the  same  liberty  as  before  of  an- 
swering over,  on  the  ground  that  the  acts 
complained  of  were  not  official  acts,  the 
procuring  of  the  treasurer  to  issue  execu- 
tions and  warrants  of  distress  being  no  part 
of  the  duty  of  a  sheriff,  but  a  matter  for 
which  he  would  be  liable  in  his  private  ca- 
pacity in  an  action  at  law  ;  but  if  the  Court 
shall  still  hold  him  to  answer,  he  pleads  not 
guilty.  To  the  5th  Art.  he  pleads  that  the 
return  on  the  execution  was  true  at  the 
time,  as  explained  in  his  answer  to  the  third 
article. 

The  Managers  having  proceeded  to  open 
the  prosecution,  the  counsel  for  the  Respon- 
dent moved  the  Court  to  determine,  whether 
the  articles  were  laid  with  such  certainty  as 
that  the  Respondentshould  be  held  to  answer; 
and  the  Court  determined  that  they  were. 

An  agreement  was  then  signed  by  the 
Managers  and  the  Respondent,  that  the  lat- 
ter "  should  have  all  advantages  by  way  of 
objection  to  the  admission  of  evidence  pro- 
duced in  support  of  either  of  the  articles,  to 
avail  himself  of  any  informality  or  defect  in 
the  article*,  that  he  could  have  by  plea  ;  and 
the  said  William  agrees  that  no  reply  be  giv- 
en to  his  answer,  but  that  the  trial  proceed 
upon  his  answer  filed  ;  which  agreementwas 
allowed  by  the  Court,  and  ordered  to  be  filed. 

The  remainder  of  this  and  the  two  fol- 
lowing days  were  taken  up  with  the  examin- 
ation of  witnesses,  and  the  arguments  of  the 
Managers  and  counsel.  The  Court  then 
adjourned  to  the  next  afternoon  to  give  their 


opinions,  but  not  being  ready  at  that  time 
adjourned  again  to  the  next  morning,  when 
the  question  was  put  generally  to  each  mem- 
ber of  the  Court, "  is  .  G.  fcc.  guilty  of 
misconduct  and  maladministration  in  that 
office  charged  upon  him  by  the  impeach- 
ment of  the  House  of  Represpntatives,  or 
not  guilty  ?"  He  was  oronounced  guilty  by 
a  vote  of  20  to  3.  The  Managers  then 
moved  for  judgment,  but  the  Court  not  be- 
ing ready  adjourned  for  three  days.  On  the 
18th  the  Senate  sent  to  inform  the  House, 
that  they  were  about  to  pass  sentence,  and 
that  seats  were  assigned  in  Faneuil  Hall 
for  the  members  of  the  House.  The  House 
voted  to  attend,  and  sentence  Was  passed, that 
the  Respondent  be  removed  from  his  office. 

The  trial  being  finished,  the  Senate  re- 
turned to  the  Senate  chamber,  and  ordered 
that  the  Supreme  Executive  of  the  Com- 
monwealth be  furnished  with  a  copy  from 
record  of  the  judgment. 

It  appears  from  the  newspapers  of  the 
day,  that  the  Hon.  James  Sullivan  closed  the 
defence  ;  and  that  Mr.  Parsons  closed  on 
the  part  of  the  Managers. 

The  next  case  of  trial  by  impeachment  is 
that  of  William  Hunt,  of  Watertown,  one 
of  the  justices  of  the  peace  for  the  county 
of  Middlesex.  The  first  notice  we  find 
of  the  proceedings  in  this  case  is  in  the 
journal  of  the  House,  of  Jan.  20ih,  1794, 
where  it  is  said,  that  a  letter  from  the  attor- 
ney-general enclosing  a  representation  of 
the  grand  jury  of  the  county  of  Middlesex, 
was  read  and  committed  to  Messrs.  Edwards, 
Eustis  and  Slocum. 

On  the  27th  it  is  ordered  that  the  clerk  of 
the  House  be  directed  to  issue  summons  to 
such  witnesses  as  the  committee  should 
think  proper  to  support  the  charges  exhibit- 
ed to  the  grand  jury  of  Middlesex  by  Stephen 

Hall,  3d.  against  WVH an  order  of  the  same 

date,  that  the  attorney-general  be  directed 
to  attend  the  committee  on  this  subject,  and 
ask  such  questions  of  the  witnesses  as  he 
should  think  proper — and  a  third  order  ad- 
ding Mr.  Black  and  Mr.  Brigbam  to  the 
committee. 

On  the  4th  of  February  the  committee  of 
inquiry  reported,  that  they  had  heard  the 
evidence  brought  in  support  of  the  charges 
j against  W.  H.  ;  that  most  of  these  charges 
affected  him  only  in  the  character  of  an  attor- 
ney ;  and  that  only  three  cases  had  been 
made  out  against  him  of  misconduct  as  a 
justice  of  the  peace.  The  report  goes  on 
:to  state  the  cases. 

A  petition  vvas  then  read  from  W  H.  pray- 
ing that  he  might  be  admitted  to  a  hearing 
on  the  floor  of  the  House  ;  upon  which  it 
I  was  ordered,  that  the  petitioner  be  admitted 
to  a  hearing  by  himself  or  counsel,  or  both  ; 
and  that  the  party  complainant  be  heard  at 
the  same  time.  The  attorney-general  was 
,  i  to  manage  the   inquiry  on  the  part  of  the 
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Commonwealth,  and  the  clerk  to  summon 
such  witnesses  as  the  attorney -general  should 
direct. 

On  the  11th  a  message  went  to  the  Sen- 
ate informing  them  of  tne  inquiry  in  which 
the  House  was  at  that  time  engaged,  am 
that  the  House  were  desirous  ul  receiving 
no  communications  fiom  the  Senate  until 
farther  notice.  On  the  same  day  in  the  af- 
ternoon they  voted,  113  to  36,  nut  to  exam- 
ine the  charges  against  W.  H.  as  an  attor- 
ney. The  next  day  the  investigation  con- 
tinued, and  in  the  afternoon  tne  vote  on  the 
question  o(  impeaching  W.  H.  being  taken 
by  yeas  and  nays,  was  decided  in  the  affir- 
mative— yeas  111 — nays  21. 

Messrs.  Whiting,  Ely,  and  Bishop,  were 
appointed  a  committee  to  prepare  articles. 

On  the  13th  of  Feb.  it  was  ordered,  that 
Messrs.  Jarvis,  Bigelow  and  Town  be  a  com- 
mittee to  consider  the  propriety  of  ad- 
muting  in  future  a  public  officer  accused  of 
malconduet  to  be  heard  by  himself,  or  coun- 
sel, while  the  House  are  inquiring  into  the 
facts. 

Feb.  14th,  articles  of  impeachment  against 
W.  H.  were  reported,  and  Messrs.  Bigelow, 
Ely, Lyman,  Whiting  and  V\  ldgery,  appoint- 
ed to  carry  them  up  to  the  Senate. 

Feb.  I5lh  the  House  received  notice,  that 
the  Senate  had  ordered  VV.  H.  to  be  sum- 
moned to  appear  on  the  20' h  inst.  and  make 
answer  to  the  impeachment.  It  was  order- 
ed, that  3Iessrs.  Wilhngton,  Bigelow,  and 
Smead  he  a  Committee  to  procure  the  nec- 
essary evidence  to  support  the  impeachment 
of  W.  H.  and  the  Clerk  was  directed  to  is- 
sue such  summons  as  this  Committee  should 
require. 

Feb.  17th,  it  is  ordered, that  Messrs.  Ely, 


the  duties  assigned  them  by  the  constitution 
and  laws  of  the  government,  being  admitted 
to  be  heard  by  counsel  on  the  floor  of  the 
House  in  vindication  of  their  conduct,  are 
clearly  of  opinion,  notwithstanding  the  pre- 
cedents to  the  contrary,  that  such  indulgen- 
ces have  been  attended  with  much  trouble 
and  expense,  and  ought  not  to  be  permitted 
in  future,  as  the  inconveniences  which  have 
resulted  have  greatly  preponderated  against 
the  benefits  that  have  been  expeiienced  on 
any  former  occasion.  And  the  committee 
turther  report,  that  this  opinion  be  entered 
on  the  journals  of  the  House,  that  it  may 
operate  against  the  authority  of  the  fore- 
mentioned  precedents,  on  future  applica- 
tions of  the  same  nature  far  similar  indi- 
gencies to  those  which  have  been  heretofore 
allowed  on  the  application  of  persons  of  this 
description  who  may  be  accused  before  this 
branch  of  the  Legislature.  Read  and  ac- 
cepted and  ordered  accordingly. 

Nothing  appears  in  the  journals  of  the 
Senate,  as  such,  relative  to  this  trial.  The 
records  of  the  Court  begin  with  the  articles 
exhibited. 

1st.  Art.  That  the  said  W.  H-  Esq.  in 
the  year  1792,  at  Watertown  aforesaid,  he 
being  then  and  there  a  justice  of  the  peace 
as  aforesaid,  did  issue  a  writ  m  due  form  of 
law  in  favour  of  Thomas  Hunt,  of  said 
Watertown,  Esquire,  against  Stephen  Hall 
the  3d,  of  Medio,  d,  in  the  same  county,  yeo- 
man, in  a  plea  of  confession  of  the  case,  and 
made  the  same  returnable  before  himself  as 
a  justice  of  the  peace  as  aforesaid  ;  that  the 
same  writ  being  duly  served  and  returned, 
the  said  Hall  appeared  on  the  19lh  day  of 
.Match,  in  the  year  abovesaid,  on  Monday  at 
9  of  the  clock  in  the  forenoon:  that  the 
Widgery  and   Bishop   be  Managers;    and  I  j  said  Hall  appeared  before  the   same  W.   H. 


they  are  authorized,  required,  and  directed, 
to  procure  the  necessary  evidence,  and  are 
further  authorized  to  employ  the  attorney- 
general,  or  other  counsel,  as  they  think 
proper. 

Feb.  29th  the  House  were  informed  by 
message,  that  the  Senate  would  sit  as  a 
Court  of  Impeachment  for  the  trial  of  W. 
H.  in  Faneuil  Hall. 

Feb.  25th,  the  House  were  notified,  that 
the  Senate  would  proceed  to  Faneuil  Hall 
at  3  o'clock  to  give  their  judgment  in  the 
case  of  W.  H.  and  that  seats  would  be  as- 
signed for  the  members  of  the  House. 

Ordered,  that  the  House  attend  according- 
ly- 

Messrs.  Will'mgton,   Whiting,    and    Ely 

were  appointed  a  committee  to  report  a  re- 
solve providing  for  the  expenses  of  the 
prosecution. 

Feb.  27th.  The  committee  appointed  to 
take  into  consideration  the  propriety  of  offi- 
cers accused  before  the  House  of  Represen- 


Esq.  and  demanded  the    appearance   of  the 

said  T.  H.   the    Plaintiff  in  the  same  suit  ; 

but  the  said  T.  H.  did  not  appear,  either  by 

himself  personally,   or  by  any    attorney   by 

him  substituted   therefor,  yet   the   said    W. 

H.  Esq.  without  the  appearance  of  the  said 

T.  H.  or  of  any  person   by  him    authorised 

to  appear  in  said  case,   did   then  and  there 

;  corruptly,  falsely  and  wickedly  enter  on  his 

records  as  a  justice  of  the  peace,   that   the 

parties  named  in  the  same  writ   did   appear 

before    hirn    at    the    time   therefor   set     in 

the  same  writ,  and  that  the  said   T.   II.  did 

then  and  there,  in  the  presence   of  the    snid 

justice,  notify  the  said  Hall  that  ho  the  said 

I;  T.  H.  would  cany  the    same   action    to    the 

I]  next  court   of  common  pleas  to  be   holder) 

within  and  for  the    said    county  of  Middle- 

1  sex  on  the  3d  Tuesday  of  March  then  next, 

!  and  that  the  said  W.H.Esq,  in  his  office  as  a 

justice  of  the  pence  aforesaid,  did  corruptly, 

wilfully  and  falsely  certify  to  the  said  court 

of  common  pleas   the   same  record  as  true, 


tatives  for  maladministration  in  discharge  of  jlhc  the  said  W.  II.  lh»n  and  there  well  know- 
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ing   the   same 
aforesaid  " 

The  2d  Art.  alleges  with  equal  precision 
that  the  said  W.  H.  issued  a  writ  in  favour  of 
I.  C.  vs.  J.  W.  in  a  plea  of  the  case,  re- 
turnable before  himself;  that  the  said  J.  W. 
appeared  in  obedience  to  the  writ  ;  that  the 
said  VV.  H  Esq.  being  absent  from  the 
county  did  not  enter  the  action  at  the  time 
assigned  ;  that  the  Plf.  did  not  appear  by 
himself  or  attorney,  notwithstanding  which 
the  said  W.  H.  recorded  the  appearance  of 
the  Plf.  and  the  default  of  the  Deft,  against 
whom  execution  issued  for  debt  and  costs. 

Art.  3d  alleges  that  the  said  W.  H.  issu- 
ed another  writ  returnable  before  himself, 
that  the  Deft  appeared  at  the  time, 
and  that  the  Plf.  did  not  appear  ;  yet  the 
said  VV.  H.  entered  on  his  record  that  the 
Plf.appeared,  entered  and  prosecuted  his  ac- 
tion, and  gave  notice  that  he  should  carry 
the  same  before  the  next  court  of  common 
pleas,  and  that  he  certified  the  same  to  the 
said  court  as  a  true  record. 

All  which  the    House  of  Representatives 
saythey  are  ready  to  verify,  and    do   there-  l| 
upon  impeach  the  said    VV.  H.  of  the   mis-   I 
conduct     and     maladministration     alleged,  \\ 
saving  to  themselves   the  liberty  cf  exhibit- 
ing  other  articles,  and   pray  the  Senate  to 
proceed  to  trial,   and  give  judgment   of  re- 
moval from  office,  inc.  if  he  should  be  found 
guilty.  | 

The   summons    was  directed    "  to  Jacob  ; 
Kuhn,   Messenger  of  the    General    Court," 
and  was  to  be  served  in  the  same  manner  as 
that  in  the  preceding  case. 

Of  this  proceeding  information  was  giv- 
en to  the  House  of  Representatives,  and  it  j 
was  ordered  that  the  Sheriff  of  the  county 
©f  Suffolk,  and  the  crier  generally  attending 
the  court  in  the  county  of  Suffolk,  should 
attend  the  trial. 

On  the  day  assigned,  Feb.  20th,  the   Lt.  I 
Gov.  administered  the  oaths,  and   the    arti-  ' 
cles  being  read  to  the  Respondent  he  plead- 
ed not  guilty.     The  Managers  for  the  House 
of  Representatives  produced  a  certificate   of 
their  appointment,  upon  which   the  counsel 
for  the  Respondent  read   an    answer   to  the 
impeachment,  which  was  ordered  to  be  filed  ; 
but  which  does  not  appear  upon  the   record. 
Witnesses  were  examined,  and   the  counsel 
for  the  Respondent  opened  his   defence  on 
the  same  day.     The    next  morning    the   ar- 
guments of  the  counsel   and   the   Managers 
were  gone  through  ;  and   the   morning    fol- 
lowing, the  question  being  put  whether   the 
Respondent  was  guilty,  or  not  guilty,  in  the 
same  form  as  in  the  preceding  case,  he    was 
convicted  by  a  vote  of  20  to  7.     The  Mana- 
gers moved  for  judgment ;   but   the  Court, 
not  being   ready,   adjourned  for   four  days. 
At  the   day  appointed    for  judgment,  it   is 
mentioned  that  the  House  of  Representa- 


tives attended  and  occupied  the  seats  which 
had  been  provided  for  them.  The  judg- 
ment was  suspension  for  one  year. 

The  Managers  were  assisted  by  the  At- 
torney General.  The  counsel  for  the  Res- 
pondent were  the  late  Ch.  Jus.  Parsons  and 
Hon     Harrison  Gray  Oiis. 

The  next  impeachment  was  of  John  Vi- 
nal,  Esq.  one  of  the  justices  of  the  peace 
for  the  county  of  Suffolk,  in  Feb.  1800. 

House  of  ReprestntalivLS,  1800. — Feb- 
ruary 24th  P.  M.  A  communication  from 
the  Attorney  General  was  read  respecting 
the  conviction  of  J.  V.  Esq.  for  sundry 
crimes  before  the  Sup.  Jrtd.  Court.  Com- 
mitted to  Messrs.  Hale,  Tillinghast,  Bart- 
lett,  Russell  and  Titcomb. 

Feb.  25.  This  committee  reported  that  it 
was  the  duty  of  the  House  to  impeach. 

Ordered,  that  Messrs.  Ephraim  Williams, 
Wm.  Prescott,  Nath'l  Tillinghast,  Jona.  E. 
Porter,  and  Nahum  Mitchell  be  a  committee 
to  prepare  articles. 

Feb.  26.     Articles  were  reported  and  car- 
ried  to  the   Senate    by   the  same  comniit- 
I  tee. 

Feb.  27.  The  House  was  notified  that  J. 
I  V.  was  summoned  to  make  answer  March 
'  1st  at  10  o'clock. 

Feb.  28.  The  committee  who  prepared 
1  the  articles  were  appointed    Managers. 

March  1.  The  House  sent  a  message  to 
!  the  Senate,  offering  the  use  of  their  cham- 
i  ber  for  the  purposes  of  the  trial;  and  re- 
i  ceive  answer,  that  the  Senate  had  made  ar- 
i1  rangements  in  their  own  room  and  assigned 
i  seats  for  the  House,  if  they  choose  to  at- 
i    tend. 

The  articles  in  this   case  begin    by   recit- 
1  ing,  that  whereas  the  said  J.  V.  is  a  justice  of 
ij  the  peace,  inc.  and  that    by  the  records  of 
|]  the    Sup.  Jud.    Court,  certified    copies  of 
which  had  been  laid  by  the   Attorney    Gen- 
eral before  the  House  of  Representatives,  it 
appeared  that  the  said  J.  V.  had  been  "  con- 
victed of  extortions,  bribery  and    corruption 
in  his  office  aforesaid,  whereby  it   is   mani- 
fest that  the  said  J.  V.  Esq.  a  justice  of  the 
peace  as  aforesaid  is  guilty  of  gross  miscon- 
duct and  maladministration  in    that  office, 
therefore  this  House  of  Representatives  do 
offer  and  present   to   the  said  Hon.  Senate 
against  the  said  J.  V.  inc.  all   and   singular 
the  general  and  special  articles  of  impeach- 
ment following."     Then  follow  the  articles, 


setting  forth  with  great  precision,  1st,  that 
the  said  J.  V.  had  committed  a  certain  per- 
son to  gaol,  who  was  before  him  charged 
with  the  crime  of  perjury,  and  afterwards 
did  recognize  the  same  person  to  appear  be- 
fore the  S.  J.  C. ;  "and  that  he  the  said  J.  V 
then  on  the  12th  day  of  August  aforesaid,  at 
Boston  aforesaid,  in  the  county  afoiesaid  did 
extort from,demand,  and  unlawfully, aorrupt- 
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ly,  and  wilfully  receive  and  take  from  and  of 
him  the  said  James  Murphy,  the  sum  of  five 
dollars,  for  recognizing  him  as  aforesaid, 
and  lor  certifying  and  returning  the  same 
recognizance  to  the  same  Sup.  Jud.  Court, 
for  w!  ich  the  same  was  taken  as  aforesaid 
when  in  fact  the  fees  therefor,  as  establish- 
ed by  law,  were  twenty  five  cents,  and  no 
more,  of  which  the  said  J.  V.  was  well 
knowing." 

Art.  2d,  Sd  and  4th  charge  the  Respon- 
dent with  ^several  cases  in  which  he  had 
agreed  to  take  bribes  for  the  granting  ol  li- 
censes to  retail  spirituous  liquors,  and  had 
afterwards  in  pursuance  of  these  corrupt 
agreements  given  his  vote  for  the  graating 
of  the  said  licenses  ;  and  received  the 
bribes. 

All  which  the  House  of  Representatives 
say  they  are  r  ady  to  verify,  and  that  they 
do  thereupon  inpeach,  Sic.  saving  to  thtm- 
selves  by  pr  it  -tation  the  liberty  of  exhibit- 
ing new  articl  s,  of  replying  to  the  answer, 
and  "of  offeri  g  proof  f  the  premises,  or  of 
any  of  their  impeachments  and  complaints 
that  shall  be  •  hibited  by  them,  as  the  case 
may  require,"  and  conclude  with  the  usual 
prayer. 

The  sumnm  «    was    as    in    Hunt's" case  ; 
and  similar  or  lers  were  passed.     The  mem- 
bers were  sworn    collectively   by   the   Hon. 
Elisha  May,  on  •  of  the   council,    upon  the 
request   of  the    Senate.      The    clerk    was 
sworn  by  the  Hon.   Solomon  Freeman,  be- 
ing the  oldest   senator    present.     The  arti- 
cles were  read,  arid   the   Respondent  plead- 
ed not  guilty,  and  said  he  was  ready  for  tri- 
al.    UpoB  this  the  Managers  produced  their 
credentials.     Having  authority  for  the   pur- 
pose, they  had  employed  the  Att.  General  to 
assist  them,    who    had    begun  to  open    the 
cause,  when  the   Respondent   consented   to 
allow  the  record  of  the  Sup.  Jud.   Court  as 
conclusive  evidence  against  him  in    support 
of  the  articles  contained    in   the   impeach- 
ment.    Which    being    entered  on   the  rec- 
ords of  the  Court,  the  question  was  taken  as 
follows.     What  says    your   Honor,  is  J.  V. 
guilty  of  extortion  as  charged  upon  him   in 
the  1st  Art.   Sec.   or  not   guilty?     He    was 
unanimously    found    guilty.     The   question 
was  then  put,  what   says  your  Honor,  is  J. 
V.  Sec.  guilty  of  bribery  and    corruption  as 
charged  upon  him  in  the  three   last  articles, 
Sic.  or  not  guilt  v  ?     Upon  which  also  he  was 
unanimously  pronounced  guilty.     This   wag 
on   Saturday,   the    1st  of  March,    and    the 
Court  not  being   ready   to   pronounce  judg 
ment  was  adjourned  to  the   following   Mon- 
day ;  when   sentence    was   pissed    that  the 
Respondent  be  removed  from  his  office,  and 
disqualified  to  hold    or  enjoy    any    place  of 
honor,  trust,  or  profit  under  this    Common- 
wealth. 


At  this  trial  seats  were  assigned  for  the 
Council,  the  House  ofRepresentatives,  and 
tr.e  Judges  ol  the  Sup.  Jud.  Court. 

The  fourth  and  last  impeachment,  was  of 
"  Moses  Copeland,  Esq.  one  of  the  justices 
of  the  peace  lor  the  county  of  Lincoln,  on 
the  20th  day  of  June  A.  D  1807,  (or  mal- 
feasance and  maladministration  in  his  of- 
fice." 

House  of  Representatives,  1807. — Jan.  27. 
The  petiuuu  ol  G  Wellington  and  others 
complaining  of  M.  C.  Sic.  was  read  and 
committed  to  Messrs.  Kinsley,  Parsons, 
Moody,  Davis  and  Bacon. 

Feb.  7.  The  committee  made  a  report, 
which  was  read  and  lecommitied. 

Feb.  9.  The  committee  reported,  that  if 
the  complaint  was  Hue,  it  turmshed  suffi- 
cient ground  of  impeachment  ;  and  that  the 
House  should  puisue  measures  to  elfect  a 
fuil  investigation  of  the  subject. 

June  8.  A  communication  was  received 
from  Hon.  George  U finer,  slating  that  in 
pursuance  of  a  resolution  ol  Feb.  9.  appoint- 
ing him  an  agent  to  collect  evidence  for  and 
against  M.  C.  tie.  he  had  taken  certain  de- 
positions which  were  inclosed.  This  com- 
j  munication  was  read  and  together  with  the 
'  depositions  committed  to  Messrs.  Smith, 
Wheeler  and  Oakes.  See  printed  journals 
of  1807,p.  81. 

June  15.  The  above  committee  reported 
that  they  had  examined  the  depositions,  and 
divers  witnesses,  and  heard  the  arguments 
of  counsel  for  M.  C.  and  that  they  «ere  of 
opinion,  that  although  the  said  M.  C.  may 
have  been  guilty  of  malfeasance  and  mis- 
conduct in  office,  it  did  not  appear  that  his 
behaviour  had  been  so  aggravated  as  to  re- 
quire the  exercise  of  the  constitutional  pow- 
er of  the  House  by  impeachment ;  but  thev 
submitted  whether  if  the  House  believed 
the  facts  stated,  it  would  not  be  expedient 
to  address  the  governor  and  council  to  re- 
move the  said  M.  C.  from  office.  This  re- 
port was  accepted,  ami  recommitted  for  the 
purpose  of  drafting  the  address. — Ibid  119, 
120.  The  same  day.  the  committee  report- 
ed an  address,  which  was  read  and  approv- 
ed. It  wasthen  ordered,  that  Messrs. Smith, 
Wheeler  and  Flagg,  with  such  as  the  Sen- 
ate should  join,  be  a  committee  to  present 
the  address.  Sent  up  for  concurrence. — 
Ibid  123-4. 

June  l'.>.  A  message  wen!  to  the  Senate 
requesting  them  to  send  down  the  petition 
and  the  doings  of  the  House  thereon. — ibid 
146.  The  Senate  having  complied  with 
ibis  request,  the  House  forthwith  reconsid- 
ered their  vote  respecting  an  address,  and 
ordered  that  Messrs.  Ripley,  Whitman  and 
Slocum  be  a  committee  to  draft  articles  of 
impeachment  against  M.  C. — Ibib  147. 

June -10.     The  committee  reported  arti- 
cles, and  it  was  thereupon  ordered,  that  the 
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same  committee  carry  them  to  the  Senate, 
and  request  that  they  would  take  order  there- 
on.— Ibid  151-3."  The  House  received  a 
message  hy  the  clerk  of  the  Senate,  inform- 
ing ihem  of  the  measures  taken  for  the  trial 
of  M.  C.  ibid  156.  Messrs.  Bangs,  Story, 
Whitman,  Bradbury  and  Ripley  were  chos- 
en Managers  by  ballot,  of  which  tha  clerk 
of  the  House  was  directed  to  inform  the 
Senate. 

Jan.  12,  1808.  A  message  was  received 
from  the  Senate,  that  they  had  resolved 
themselves  into  a  court  of  impeachment  for 
the  trial  of  M.  C.  but  that  the  process  issu- 
ed against  him,  not  being  yet  returned,  the 
Court  was  adjourned  to  Friday  next. — Ibid 
of  1808  p.  23. 

Jan.  15.  A  message  was  received,  that 
the  Court  was  adjourned,  for  the  same  reas- 
on, until  the  following  Wednesday. — Ibid 
37. 

Jan.  20.  Notice  was  received  of  a  further 
adjournment  to  the  27th. — Ibid  61. 

Jan.  27.  The  House  offered  their  cham- 
ber to  the  Senate  for  the  trial.  A  message 
was  received  from  the  Senate  stating  that 
they  had  resolved  themselves  into  a  Court — 
that  M.  C.  had  appeared  and  made  answer 
— that  they  had  adjourned  till  half  past  12 
— and  thai  seats  would  be  provided  for  the 
Managers,— Ibid  80,  81. 

Senate— Juno  20,  1807.  The  articles  of 
impeachment  against  M.  C.  were  brought 
up  and  exhibited  as  follows: 

Art.  1st.  "That  the  said  Moses,  indi- 
rect subversion  of  the  impartiality  and  d.s- 
interestedness  which  ought  always  to  govern 
the  judicial  department  of  government,  did 
purchase  of  one  Samuel  Kelluck  a  note  of 
hand,  endorsed  blank  by  said  Samuel,  bear- 
ing date  the  second  day  ol  March,  A.  D. 
1305,  for  the  sum  of  $12,00,  payable  to  said 
Kelioch  or  order  on  demand  with  interest, 
and  afterwards  a  writ  issued  from  said  Cope- 
land  thereupon  in  the  name  of  Samuel 
Kingsbury,  of  a  place  called  Balltown,  and 
judgment  was  entered  on  the  same  for  the 
sum  of  $12,24  damage,  and  $5,15  cos.s  of 
suit,  when  in  fact  the  said  note  was  the  prop- 
erty of  the  said  Copeland,  who  made  .use  of 
the  name  of  a  fictitious  endoisee  for  the  pur- 
pose of  augmenting  the  costs,  and  giving  him 
an  opportunity  to  sit  as  a  magistrate  in  a 
cause  in  which  he  possessed  an  essential  in- 
terest." 

Art.  2d  accuses  the  said  Copeland,  in  a 
manner  equally  informal,  of  issuing  two  writs 
returnable  before  himself  on  a  certain  day 
and  hour,  and  defaulting  the  defendant  be- 
fore the  hoar  had  arrived  ;  which  default,  al- 
though the  defendant  appeared  in  due  season, 
he  refused  to  take  oft',  and  afterwards  issued 
execution  upon  these  judgments. 


Art.  3d.  Is,  "  that  said  M.  in  contradict 
tion  to  his  oath  of  office  and  in  defiance  of" 
every  principle  of  morality,  at  kc.  on  fcc- 
did  wilfully  and  corruptly  take  and  receive 
of  one  D.  R.  the  sum  of  $1,50  as  a  bribe  to 
bias  his  opinion  in  favor  of  said  R.  in  rela- 
tion to  an  action  then  and  there  depending 
before  the  said  M.  C.  in  which  ene  B.  H. 
was  plf.  and  the  said  R.  was  Deft." 

The  House  then  by  protestation  reserving 
th«  liberty  of  exhibiting  new  art'isles,  and  of 
replying,  and  of  offering  evidence,  "  pray  that 
said  M.  may  be  put  to  answer  to  the  premi- 
ses, and  that  such  proceedings,  examinations, 
trials  and  judgments  may  be  had  thereon,  as 
to  the  laws  and  justice  may  appertain." 

Upon  the  exhibition  of  these  articles,  the 
first  Tuesday  of  the  next  Session  of  the  Gen- 
eral Court  was  assigned  for  trial,  and  it  was 

:  ordered  that  a  copy  of  the  articles  and  "  a 
summons  in  due  form  to  attend  at  the  time 
aforesaid   be  served   by   the    Sheriff  of  the 

j  County  of  Lincoln  on  the  said  Moses  ninety 
days  at  least"  before  the  day  appointed    for 

i  the  trial.     The  form  of  the  summons  is  not 

i»   ■ 

i  g'v'ei'- 

Jan.  11,  1808.    Messrs.  Titcomb,  Otis  and 
'  Spiague    were    appointed    a    committee    to 
make  arrangements  and  report  rules  of  pro- 
ceeding. 

Jan.  12.  The  committee  reported  rules, 
which  after  amendment  were  adopted.  This 
being  the  day  of  trial,  the  oath  was  adminis- 
tered, in  i he  form  before  used,  to  the  Sena- 
tors collectively,  by  the  President  of  the 
Senate,  and  afterwards  by  the  oldest  Senator 
to  the  President. 

The  Court  appointed  John  D.  Dunbar  their 
clerk  (who  was  sworn  by  the  President)  and 
Jacob  Kuhn  crier.     The  Court  was  adjourn- 
v  ed  to  the  15th  inst. 

On  that  day  the  summons  issued  not  being 
returned,  the  Court  ordered  an  alias  sum- 
mons returnable  on  the  29th  inst. 

On  the  27th  however  the  Court  being 
opened  M.  C.  was  called  and  appeared,  and 
requested  the  Court  to  allow  him  counsel, 
which  was  granted.  An  answer  was  then 
filed,  in  which,  reserving  liberty  to  give  any 
other  answer,  and  saving  all  legal  exceptions 
to  the  insufficiency  of  the  articles,  it  is  set 
forth  at  considerable  length,  that  as  to  the 
charge  contained  in  the  first  article,  Keilock 
being  indebted  to  the  Respondent,  and  hav- 
ing given  satisfactory  security  for  the  debt, 
afterwards  handed  him  the  note  abovemen- 
tioned,  with  a  request  that  it  might  be  put 
into  the  hands  of  an  attorney  and  sued,  and 
that  the  amount  when  recovered  might  be 
retained  by  the  Respondent  and  put  to  Kel- 
lock's  account  :  that  the  Respondent  ac- 
cordingly gave  it  to  an  attorney  to  collect  ; 
that  the  attorney  afterwards  entered  the  ac- 
tion above  spoken  of,  among  others,  on  the 
Respondent's  docket,  and  no  person  appear 
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ing  for  the  defendant,  he  was  defaulted  ; 
that  the  Respondent  did  not  know  at  that 
time,  that  this  action  was  brought  on  the 
said  note,  nor  did  he  discover  it  until  he 
was  making  up  his  record  at  large,  after  the 
attorney  had  left  his  office  ;  nor  had  he  any 
idea  that  it  was  brought  in  the  name  of  a 
fictitious  endorsee,  until  after  the  execution 
had  issued  :  that  the  Respondent  had  no  in- 
terest or  property  in  the  note,  and  that  it 
was  never  intended  that  he  should  have 
any  thing  more  to  do  with  it,  than  to  hand 
it  over  to  an  attorney,  and  receive  from  the 
attorney  the  amount  which  lie  collected,  to 
be  credited  by  the  Respondent  to  Kellock. 
And  the  Respondent  further  says,  that  he 
gave  no  directions  whatever  to  the  attorney, 
as  to  the  manner  in  which  this  note  was  to 
be  sued,  nor  as  to  the 
before  him,  fc.c. 

"  And  as  to  the  2d  and  3d  articles  of  im- 
peachment, as  well  as  to  the  1st,  and  as  to 
all  the  criminal  matters  and  things  in  the 
same  impeachment  alleged  against  the  said 
C.  he  the  said  C.  doth  say  that  he  is  not  guil- 
ty of  the  same,  or  of  any  part  thereof,  in 
manner  and  form  as  is  set  forth,  and  there- 
of puts  himself  on  tria'." 

A  replication  was  fded  by  the  Managers 
in  the  case,  but  was  not  read  in  Court. 
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The  Court  then  adjourned  to  the  29th 
and  on  that  day,  on  the  motion  of  the  Man- 
agers, adjourned  again  to  the  2d  of  Feb. 
The  2d  and  3d  Feb.  were  occupied  in  the 
hearing  of  evidence  and  the  arguments. — 
George  Blake,  Esq.  closed  on  the  part  of  the 
Respondent,  and  Benjamin  Whitman,  Esq. 
on  the  part  of  the  Managers. 

The  next  day  the  Court  deliberated  with 
closed  doors.  The  day  after,  the  question 
was  put,  "  is  M.  C.  Esq.  &uilty  as  charged  in 
the  1st  article  of  impeachment,  or  not  guil- 
ty ?"  The  vote  was  guilty,  7— not  guilty, 
25.  On  the  2d  article  the  vote  was  unani- 
mous, not  guilty.  On  the  3d  article  the 
vote  was  as  on  the  1st.  . 

The  President  then  declared,  that  it  was 
the  opinion  of  the  Court,  that  M.  C  Esq. 
was  not  guilty  of  either  of  the  charges  in 
the  several  articles  of  impeachment.  Mr. 
Lee,  counsel  for  the  Respondent,  moved 
the  Court,  that  M.  C.  Esq.  should  be  dis- 
charged. The  Managers  making  no  objec- 
tions, the  Court  ordered  that  M.  C.  Esq.  be 
discharged    and  go  without  day. 

It  does  not  appear  in  either  of  the  forego- 
ing cases,  that  a  message  was  sent  by  the 
Hiuse  to  the  Governor,  to  inform  him  of  the 
impeachment  pending. 
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Abbreviations — ans.  for  answer — art.  aitiel 
Ram.  examined — Gov.  governor — U  ofR   b 
ger  or  managers-prob. probate-R.  responclent-sTsenaie-v^'Vid'e. 


exam.  exammed-Gov.-overnor-ll  of  Kli!n,rr,ar,|-rleS~COm'  c.ommi««-Ct.  court-ev.  evidence- 
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Action,  definition  of  80, 198 
Mams,  Jonas  v.  Amendment,  Article  loth 
Adams,  Nathan,  exam.  65 
Adams  Joseph,  v.  Amendment 
Adams,  Josiah,  exam  6.5 
Address,  removal  by,  104,  113,  117 
Administration,  v    "Fees 
Administrator,  v.  Advice. 
Admissibility,  v.  Evidence 

Advice,  from  judge  of  prob,  to  guardians,  execu- 
tors and  administrators,  29, 8.5,  94,  96-7,  90-9,  102, 

151,173,  188 — fees  for,  no  subject  of  imp.  54,  95 

to  suitors  in  general  29,  150 

Affidavit,  required  to  support  motion    13— of  R. 
fo;-  a  continuance  14 
Allegation,  v  Articles 
Allen,  Siw\n\\  C.  v  Article  15th. 
Allowance,  of  fees  paid  for  advice  174 
Amendment,  o(  15ih  art.   13,  of  rule  tor  subpoenas 

Answer,  to  the  articles  15-24.  ordered  to  be  filed 
15.  copy  to  be  furnished  10  M.  15.  read  by  R's coun- 
sel 15.  Kings  remarks  on  27-9.  may  be  general  195. 

Appearand,  rule  respecting  10— of  M  7.25,61 

of  K.  11— of  counsel  11,  15 
At  rest,  v  Judgment. 

Articles,  7-10.  com.  to  prepare  6 — reported  7 
— accepted  1 1 — order  to  exhibit  1 1— exhibited  7— 
read  by  clerk  11,  206— of  publishing  12— ans  to 
15-24— sufficiency  of  25,  44,  45,  57," 88,  90,  93,  95, 
124,  126,136,  164,165-7,169,  172,  175,181-2,  184, 
134, 196— copy  of  delivered  to  R  211— a  kind  of 
bills  of  indictment  46,  194— may  be  general  80, 
194,  196— not  10  be  viewed  as  a  whole  88— judg- 
ment on  209— copies  to  be  furnished  to  M  7— do. 
to  members  ofH  of  R  210— caption  and  signing  of 
211. 

Article  1st,  7— ans.  to  15-19— ev.  on  30-5,  55,  68  9 
—comments  on  27-9,  80-3,  88-92,  137,  165-71, 
183-7— judgment  on  206 

Article  -Id,  7— ans.  to  19— ev.  on  35-7,  55— com- 
ment* on  27,  83-4,  92-4,  16G-7,  171,  187— judgment 
on  206  B 

Arlideod,! — ans.  to  20 — ev.  on  37-9 — comments 
on  27,  84,  94,  166,  171,  187,  202— judgment  on 
206-7,  209 

Article  4//i,  8— ans.  to  20— ev.  on  39-40— comments 
on  27,  84,  95,  166,  171,  183— judgment  on  206 
Article  nth,  8 — ans  to  20 — cv.  on  40— comments 
on  27,  81,  93,  166,  171,  188— judgment  on  206 
Article  6tli,  8 — ans.  to  20-1 — .  v  on  41-3,  61-3 — 
commen  s  on  27,  29,  84-5,  95-6,  143,  171,  183-9, 
204-5 — judgment  on  206 

Aiticle  1th,  8— ans  to  21 — admitted  43— of  re- 
ceiving ev  on43— ev.  on  44,  46-8,63-5,— of  receiv- 
ing ev.  of  ficts  not  alleged  in  44— comments  on  27, 
43,  44,  45,  85,  96-7,  171,  188— judgment  on  206 
Article  8J1,  8 — ins  to  21 — ev.  on  43,71 — com- 
ments on  27,  85,  97-8,  172— judgment  on  206 


Article  0th,  8— ans.  to  21— misnomer  in   49— com- 
ments on  27,  85,  98, 172— judgment  on  206 
Article  10th,  3  —ans  to  21— ev.  on  49— comments 
on  27,  8.5,  98, 172— judgment  on  206 
Article  llth,8— ans,  to  21— ev.  on  49— comments 
on  27,  85,  93-9,  172— judgment  on  206 
Article  nth,  9— mis.   is  22-3— ev.   on  50,  66-8— 

.o£,nn,en™,on  27'  29'   85"6>  "-,01>   144-9,   172-6, 
189-91,  202— judgment  on  206-7,  209 

£!* J;3  k'  9~ anSl  lo  23~ ev  °"  61-2.  comments 
on  27,  86,  101, 172— judgment  on  206 
Article  14th,  9— ans.  to  23.  ev.  on  52-3— comments 
on  27,  36,  101,  172— judgment  on  206 
Article  15th,  9— amended  13— ans.  to  24— ev.  on 
53-5— offer  to  admit  53— comments  on  27.  86, 
101-2,  201— judgment  on  206 

Audience,  court  of  72 

Authorities,  whethar  English  decisions  are  75— 
referred  to,  viz  : — 

Elementary  books,  <^c. 

Bac.  Abr.  (extortion)  170— Bl.  Comm.  44,  110. 
118,  126,  127,  136,  164— Bum's  Ecrles.  Law,  161 
162,  167— Chilly's  Crim.  Law,  126,  127,  136,  161 
—Co,  Lit.  80,  86,  116,  163,  198—2  Co.  Inst  127, 
195— 3  Co.  Inst.  118— 4  Co.  Inst.  72,  87,  170— 
Com.  Dig.  127— Cooper's  Justinian  80,  198— Gib- 
5?n,8.„E^,esLawJ73.  132,133,  183— Hale's  P. 
C.  110,  161— Hawk.  P  C.  136— Heinec.  Elem. 
Jur.Civ  sec.  ord.  Inst.  30— Jacob's  Law  Diet  163 
-Rast.  Entr.  127,  196— Selden's  Judic.  of  Par- 
liament, 195— Toller's  Law  of  Ex.  167— Vinnii 
Comm.  80— Wooddes.  Led.  Ill,  127,  164 

Cases. 

Addison's  (Addis.  Trial)  154 

Bacon's  (St.  Trials)  4,5  45  204 
Chase's  (Chase's  Trial)  12,  46,  76,77, 193, 194, 195 
Clarendon  s  (2  Wooddes.  Lect.)  J27 
Commonwealth  us.Fowler(10  Mass.Rep.U27, 196 
vs  Shed  (1  Mass.  Rep.)53,  69,  74.  76.  77 


Copeland's 

Gilford's  (I  Salt.) 

Grantham  vs.  Gordon  (1  P.  Wms.) 

Greenleafs 

Hasting's  (Warren  Hasting's  Trial) 

Hunt's 

Jephson's  (Prec.  Chan.) 

King  us.  Holland  (5  Term  Rep.) 

— —  vs.  Home  (Cowp.) 

us.Loggen,  (1  Str.) 

vs.  Samsbury,  see  Errata,  (4 Term  Rep.)   127 

Lake's  (3  Leon.)  136 

Lyons'  (Seld.  Jud.  Pari.)  105 

Macclesfield's  (Maccles.  Trial)  76,  77,  193,   195, 

Melville's  (Ann.  Reg.  1306.)  46,  76,  193,  195 

Neal»w.  Rowse  (4  Co   Inst.)  0"/.  178 


104,  126,217 

162,  163 

163 

164,  126,  112 

75,  193,  195 

104,  126,  214 

163 

127 

126 

87,  184 


1>;DEX. 


291 


Queen  of  England's  Trial  (Dolby's)  110,  111,112, 

113,  124. 

Sachevereirs  (St.  Tr.)  124 

Sarum's  (Bishop  of)  (Moore)  163 

Sluirlcy  us.  Packer  (Co.  Lit.)  86 

Smith  w.  Mall  (2  Rol.  Rep.)  87 

Vealew.  Priour  (Hard.)  163 

Vinal's  104, 126,  216 

Wales  vs.  Willard  (2  Mass.  Rep.)  198 

Wiuton's  (4  Hatsell's  Prec.)  164,  195 

English  Statutes. 


Westm.  1.  c.  26. 
25  Edw.  3.C.9. 
19  Hen.  7.  c.  8. 
21  Hen.  8.  c.  5. 


or,    07 


86 
165 

86 
161 


Colonial  and  Provincial  Laws  and  Charter. 


72, 168 


72,161,168 

72,  161,  168 

72,161 

72 


1639  (records  of  wills,  Sic.) 

1649  (probate  courts,  Sic.) 

1082  (probate  of  wills,  Sic.) 

1685,  May,  (probate  of  wills,  Sic.) 

1685,  Oct.  (probate  of  wills,  Sic.) 

Chart.  Wni.  and  M.  (prob.  jurisdict  )  72,  110, 151, 

161 
4  W  .  and  M.  e.  2  (register's  office) 
6  Geo.  1.  c.  3  (fixed  days) 

— — (probate  business) 

13 c.3  (judge  of  probate) 

4  Geo. 2  c.3   (probate  business) 


169 

72 

169 

79,  98,  197 

169 

Constitution  of  Massachusetts. 
Parti   art.  10  (security  of  civil  rights)  121 

12  (allegation  of  offence)    43,  44,  45, 

88,  124 

(security  of  civil  rights)  87,  122 

Part    2  ch.  1  s.  2  ait.  8  (impeachment)  79,  80,  109, 


117,192,193,  194 

s    3  art.  6  (grand  inquest) 

,3  art.  4  (fixed  days)      72,  81,  U 
6  ait.  6  (confirmation  of  laws) 


-ch. 
--ch. 


lj 


109 
168 
114 


Statutes  of  the  Ccmmonwealth 
1783  c.  36  (partition) 
— —  c.  38  (guardians  Sic.) 

— (fixed  days) 

(judge  of  probate) 


205 

98,  169 

72, 131 

79,  98,  198 

205 

72.  133,  169 

73 


1 10— bills  of  pains  and  penalties  1 12  et  seq — imp. in 
Mass  114 — S.act.  of  judicature  ]  15— offences  with- 
in its  jurisdiction  116 — its  judgment  121 — rules  for 
its  conduct  123 — tenure  0f  judicial  office  121 — of 
the  formal  allegation  124,  136,  137 — general  new 
of  the  art.  123 — character  and  conduct  of  R.  123, 
139,  152,  157— legality  of  special  prob.  cts.  ] 30- - 
absence  ol  register  132 — office  anil  duties  of  reg- 
ister 133 — legality  of  fees  taken  by  R.  135 — extor- 
tion 136 —  Is: art.  137 — statement  of  items  13" — 


papers 


. c.  41  (partition) 

c.  46  (register  of  probate) 

1786  c  55  (register  of  probate) 

1795  c  41  (fees)  28,  57,  70,  82,  90,91,  136,  et  seq. 

1805c. 33(<t.  of  prob.  in  Midd.)  16,73,77,31,89, 

132,  168 
1817  c.  190  (judge  of  prob.)  29,  £0,  98,  99,  154,198 
(fixed  days)  73 

Baldwin,  Loamnii.  exam.  63 

Barrett,  Nathan,  exam.  65 

Bartlett,  Abnei,  exam.  51,  65 

Baylies,  William,  on  com.  to  prepare  ait.  6 — 
elected  M.  11 — appears  as  M.  7 — absent  15 — 
his  place  supplied  61,  211 

Biglevi,  Abraham,  exam.  197. 

Bills,  of  pains  and  penalties  111  et  seq. —  of  in- 
dictment 195 

B/ctJ><;,George,  appears  as  counsel  15 — on  admis- 
sion of  ev.  44—  examines  witness  32,  34,  39 — his 
argument  102-59 — exordium  102 — on  constitution- 
al powers  of  the  ct.  U3-25 — precedents  rare  103 
— to  be  guided  by  the  constitution  103 — purity  of 
our  civil  administration  103, 107 — former  impeach- 
ments in  Mass.  104 — importance  of  this  case  as  a 
precedent  104, 158-9 — dangerous  notions  on  imp. 
104 — removal  by  address  104,113,  117 — motives 
of  H.  of  R.  105 — no  arbitrary  power  in  any  branch 
of  our  government  105-6 — punishment  only  for 
breach  of  known  law  106,  113,  121 — Mass.  judi- 
ciary 106, 155 — grand  inquest  107 — grand  and  trav- 
erse juries  103 — jealousy  of  arbitrary  power  in  our 
constitution  108 — misconduct  and  maladministra- 
tion in  office  109,  117 — nature  of  imp.  in  England 
110  st  se  //.---design  of  it  111— trial  of  the  Queen 
28 


necessary  for  admin wttratioi 

19 . 


139- 


a  el  in;;  as 
counsel  111— bribery  142-0th  art.  M3—  12th 
art.  144 — advice  and  assistance  to  suitors  150 — do. 
to  executors,  Sic.  154 — office  ol  judge  155-G — im- 
portance of  the  trial  to  R.  104,  158 — misstatement 
of  M.205 

Breck,  Jotham,  v.  Article  Wh 

Bribery,  defined  44,  118,  126,  142— law  of  75, 
76, 142 

Brown,  Simeon,  v.  Article  4th 

Butlerfeld,  Joseph,  exam.  39 — v.  Jlrticle  4//i 

Bultric/c,  William,  exam.  56 

Cases,  cited,  v.  Authorities 

Certificate,  of  A.  Biglow  69— of  Calvin  Sanger 
67 

Champneij,  Benjamin,  exam.  (51 

Clapp,  v  Article  \3lh 

Clerk,  sworn  11 — reads  art.  H— to  issuesubpep- 
nas  10,  14 — to  swear  officer,  president,  and  wit- 
nesses 10 — swears  them  11—  reads  R's  motion  12 
— calls  witnesses  24 — reads  each  art.  to  the  ct. 
206 — authorized  to  purchase  copies  of  the  rcpurt 
210— countersigns  at  t.  211— to  furnish  copies  of 
art.  7 

Cobb,  on  com.    on  Wood's  pet  fi 

Committee,  of  inquiry  on  fee-bill  5 — on  Wood's 
pet.  5— of  imp.  6— to  prepare  art.  6— to  inform 
Gov.  6 — to  demand  judgment  on  the  imp.  6 — of" 
rules  5 — on  ct's  sitting  during  recess  of  legislature 
14 — v.  Beport 

Common  Law,  nature  of  85,  194 — forbids  judge's 
giving  counsel  85 — puts  fees  on  the  ground  of 
quantum  meruit  162,  170 

Complaint,  against  J.  Prescolt,  v.  Petition 

Constitution,  of  Mass.  general  comments  on  89, 
103-25,  et  passim,  v.  Authorities. 

Continuance,  R's  motion  for  12 — affidavit  to  sup- 
port the  same  13 — q.  upon  12,  14 

Copeland,  Moses,  account  of  his  imp.  217 

Corruption,  must  be  alleged  76 — must  be  proved 
60,92 — whether  to  be  proved  when  the  facts  are 
admitted  43— whether  proved  83,91,93,  97,  170-1, 
176,  191 — whether  usage  rebuts  60,76,  170-1 

Council,  attend  the  trial  11 

Counsel,  to  be  heard  on  trial   10 — to   have  sub 
poenns  10 — appear  11,15 — el  passim,  introduce  ev. 
55-79,  86,  197 — have  leave  to   retire   and  consult 
70— arguments  of  37,   102,    159— v.  Blake,    Hoar, 
Hubbard,  Peabodij,  Prescolt,  Wtbsler. 

Court,  clerk  ol  v.  Clerk 
Countxj,  ancient  prob  jurisdiction  of  168 
Ecclesiastical,   how   far  analogous  to   prob.  ct.  721 
—whether  always  open  82 — has  no  terms  167 
Of  Audience,  72 
Of  Impeachment,   members   of,   how  to  be  sworn 

10 — organized  11 — members  of,  sworn    11,    15 

arrangement  of  7,25 — rules  of  6-7,  10-11— of  ex- 
cluding spectators  from  12— reject  a  motion  for 
continuance  12 — hear  R.  on  a  motion  cf  a  Sera- 
tor  13 — require  affidavit  for  continuance  13 — as- 
sign a  day  tor  11  lal  14— order  R.  10  file  ans.  15. 
whether  it  <  an  sit  during  recess  of  legislature  14 
— powers  and  duties  of  26-7,  43,45,  lfJ3-25— de- 
cide that  ev.  may  be  received  on  an  art.  admitted 
46 — withdraw  to  deliberate  on  q.  of  ev.  60 — com- 
pared with  the  English  ct.  of  imp  1C0,  193— not 
an  arbitrary  ct.  105-6 — how  far  discretionary  164, 

182— by  what  rules  to  be  governed  59,    125,  Ifi3 

whether  bound  by  derisions  of  Sup  Jud.  Ct  60 — 
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do.  of  English  cts.  75 — its  jurisdiction  43,  116— its 
judgment  121 — ;i  ct.  of  judicature  1 10 — decide  that 
R  may  correct  misstatements  of  M.  after  argu- 
ment 192 — :o  establish  a  precedent  104 — can  pun- 
isli  only  a  breach  of  law  1  06,  1 13,  121 — to  determ- 
ine what  is  form  and  wlfet  substance  194 — con- 
vict R.  on  two  art  206-7 — table  of  opinions  206 — 
deliberate  with  closed  doors  12,  60,207 — agree  to 
hear  motion  in  arrest  of  judgment,  k.c.  2Q8-9--p.ro- 
nonnce  sentence  209 — adjourn  without  day  209 
Of  Probate,  v.  Probate  \ 

Supreme   Judicial,  its    decisions  binding   on  S.  60 
— permit  ev.  of  usage  '<o  rebut  corruption  58,  76— 
allow  extra  fees  to  officers  93 — character  of  106 
Crier,  opens  ct.  7  et  -passim. — v.  Form 
Crosby,  Josiah,  exam.  48  v.  Articles  8th  and  9//i 
Demurrer,  whether  any  on  process  of  imp.   195 
—  on  indictment  76 

Dix,  Benjamin,  exam.  37 — v.  Article  3d 
Dooliltk,  Mark  ,  his  motion  on  assigning   a  day 
14 — moves  that  counsel  be  heard  in  arrest  of  judg- 
ment 209 

Out  Ion,  Warren,  on  com.  to  prepare  art.  6 
elected  M.  11 — appears  as  M  7 — on  admissibility 
of  ev.  notwithstanding  admission  of  art.  43,  53 — 
on  do.  of  fees  paid  for  advice  51 — on  do.  of  cause 
of  Ware's  aniinosi  ty  to  R.  67,  68 — on  do.  of  usage 
in  Suffolk  57,  74 — moves  new  ev.  on  15th  art.  54 
1 — moves  adjournal!  ;nt  61 — on  prob.  judge  acting  as 
counsel  79,  198,  20  0,  201— sufficiency  of  art.  127, 
194-6 — cites  authorities  127 — his  argument  192- 
204— exordium  192 — conduct  of  the  trial  192— H- 
of  R.  bound  to  impeach  192 — law  of  imp.  as  in 
England  193 — our  ct.  analagous  to  the  English 
193 — rules  of  ev.  as  in  other  cts.  193 — nature  of 
offences  do.  193 — public  officers  only  impeachable 
193  — for  what  offences  194 — allegation  to  be  for- 
mal and  substantial  194 — nature  of  the  Common 
Law  194 — form  and  substance  depend  on  usage  of 
ct.194 — art.  of  imp.  a  kind  of  indictment  195 — 
they  may  be  general  195 — so  ans.  and  replication 
195 — imp  docs  not  preclude  indictment  195 — no 
demurrer — 195 — motions  in  arrest,  &c.  sustained 
195 — process  of  quoicarrauto  195 — information  for 
intrusion  196 — general  allegation  a  prerogative 
1S6 — powers  and  duties  of  prob.  judge  196 — im- 
i  plied  contract  196 — bound  to  do  certain  acts  gratis 
196 — obligation  of  his  oath  196 — objects  to  admis- 
sion of  Biglow's  testimony  197 — waves  his  objec- 
tion 197 — on  statutes  respecting  judge  of  probate 
197-8 — definition  of  action  198 — error  of  judg- 
ment 193 — compensation  for  services- not  piovided 
for  199,  202 — expense  of  special  cts  199— fees 
taken  in  judicial  and  ministerial  capacity  200 — 
subtilties  of  R's  defence  200— dangerous  practice 
of  judge  allowing  his  own  fees  as  counsel  201  — 
art.  15th  201—  art.  3d202— art.  12th  202  3— Ware's 
credibility  202 — agreement  of  Ware's  and  Grout's 
e.v  202 — art  12th  proved  without  Ware's  ev.  203 
— nature  of  misconduct  charged  in  same  203 — 
Macclesfield's  case  203,  205— legal  ability  of  R. 
no  excuse  204 — Lord  Bacon's  case  204 — conclu- 
sion of  his  argument  204 

Dwight-  Jonathan  Jr.  on   motion  that  galleries 
be  cleared  12 — moves  for  judgment  209 
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part  of  M.  30-55 — on  part  of  R. 


55-79,  86,  197— on  1st  art.  30-5,  55,  68,  69— 2d 
art.  35-7,  55— 3d  art.  37-9— 4th  39-40— 5th  40-1— 
6th  41  3,  61-3— 7th  44,  46-8— do.  with  others  63-5 
—8th  48, 71— 10th  49—1 1th  49— 12th  50,  66-8— 
13th  51-2— 14th  52-3— 15th  53-5— J  Adams' 
65 — N.  Adams'  65 — Baldwin's  63-5 — Barrett's 
65— Bartlett's  51,  65— Biglow's  197 — Butter- 
field's  39-40— Buttrick's  56 — Champney's  61-3 
— Crosby's  48,  -71 — Uix's  37-9 — Fiske's  33, 
36,39.40,41,49,51,  55,68,  69— Grout's  66-7— 
Hearb"s57— Loring's  41-2— M'lntosh's  67— Par- 
ker's  35-6— rrescott's  78-9,    86— Slovens'   40-1, 


49— Taibell's  30-3—  Walker's  52— Walton's  55-6, 
57— Ware's  50— Whiting's  44,  46-8— Wood's  53, 
54 — Wyman's  48 — v.  Certificate,  ticioid. 
Admissibility]  of,  on  an  art.  admitted  by  M.  43 — 
of  facts  not  alleged  44-6 — contradicting  facts  al- 
leged 48 — oral,  of  matter  of  record  52,  63 — of 
fees  taken  though  not  allowed  in  the  account 54 — 
of  what  advice  was  given  54 — of  amount  ol  (Ves 
usually  taken  in  Suffolk  57-9,  69-77 — ol  usage  of 
Suffolk  as  to  taking  any  fee  in  certain  cases  59-61, 
69-77 — as  to  other  counsel  than  witness  beirg  em- 
ployed 63 — as  to  particulars  of  Ware's  qnairel 
with  R.  67 — as  to  usage  of  R's  predeci  ssor  77-8 
Credibility  of,  arguments  respecting  100,  175, 
190-1,202 
Rules  of,  as  in  other  cts.  193 

Executor,    v.  Advice. 

Extortion,  defined  86,  136,  183— law  of,  75,  86- 
7,  170— must  be  alleged  76 

Fay,  Samuel   P.  P.  on   c»m.  of  inquiry   5 — (lo- 
on Wood's  pet  5 — do.  to  prepare    art.   6 — oecied 
M.  11 — appears  as  M.  7 — offers  ev.  on  art.  admit- 
ted by  R  43 — reads  accounts,  records,  fcc.  in    (  ' 
30,  31,  35,  38,  40 — examines  witnesses  30  et  set- 
on  14th  art  52— on  15lh  art.  54 

Fee-bill,  com.   of  inquiry    on  5 — general    con 
ments  on  82,  90-1,   92-3  el  passim,     v.  Authori/i* 

Fees,  whether  to  be  regulated  by  the  fee  bib  70- 
1,82,136 — did  not  originate  by  statute  161— ok 
the  ground  of  a  quantum  meruit  90,  162.  170 — of 
justice  of  the  peace  61,  93 — of  sheriff  91 — for  ad- 
I  vice  46-7,  52-3,  85 — legality  of,  for  advice  to 
]  guardiausSic.  20.  23,29,45,  97*  98-9,  142,  174— 
what  legal,  for  prob.  services  17-19,  28,57,  58,  59, 
70-1,82-3,90-2,  93-4,  165,185,  199,  202— what 
usual  in  Middlesex  33-5,  36,  39,40,41,  170— do.  in 
Suffolk  57— statement  of,  required  by  law  83,  138, 
166 — whether  refused  89,  187 — extra  for  special 
cts.  186.  For  fees  paid  by  each  witness  v.  Evi- 
dence. 

Fiske,  Isaac,  exam.  33,  36,  39,  40,41,  49,  51,  55, 
68,69 

Form,  of  proclamation  7 — witness'  oath  10 — 
siiuimoners' do  10,11 — senator's  do.  10 — clerk's 
do.  10 — subpoenas  10,  14 — direction  of  do.  10-^ 
summons  10 — precept  11 — how  far  essential  to 
art.  90,194 — how  far  ct.  shall  determine  what  is 
|  191— of  12th  art.  narrative  172— of  putting  the 
;  question  guilty  or  not  guilty  206 — of  sentence  209. 

Governor,  com.  lo  inform  of  imp.  6 — report  of 
same  7 — to  be  informed  of  R's  conviction,  &c. 
210 

Gray,  Francis  C.  on  com.  to  inform  Gov.  6 — 
elected  M.  211 — appears  as  M.  61 — examines  wit- 
nesses 63,  65,  78,  197 

Gray,  William,  sworn,  but  absent  during  the  tri- 
al 207 

Greenleaf,  William,  account  of  his  imp.  212 

Grout-,  Nathan, question  as  to  admitting  his  dep- 
osition 24-5 — his  deposition  66 — v.  Article  12th. 

Guardian  v.  Advice. 

Heard,  John,  exam.  57 — question  on  admitting 
hisev.  57 

Hoar,  Samuel,  Jr.  appears  as  counsel  11,15 — 
moves  continuance  11 — supports  the  motion  li- 
on assignment  of  day  13 — reads  affidavit  14 — on 
|  admitting  ev.  of  facts  not  alleged  44 — do.  oral  ev. 
of  matter  of  record  52 — do.  ev.  of  usage  58,  77 — 
do.  ev.  of  Ware's  quarrel  with  R.  67 — introduces 
R's  ev.  55 — on  what  are  legal  fees  59 — readsdeeds 
in  ev.  63 — reads  Grout's  deposition  66 — reads, 
statement  of  fees  69 — examines  witnesses  31  et 
seq — his  general  argument  87-102  —on  the  public 
excitement  87 — construction  to  be  given  to  acts  of 
R  88— sufficiency  of  art.  88,  90,  93,  95— fees  in 
cases  not  provided  for  90-4 — facts  proved  in  art. 
2d  94—  do.  4th  95— do.  5th  95— do  6th  95-6— do. 
7th  96— do.  8th  97— do.  10th  93— do.  11th  98— do. 
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12th  99-101— do.    14th    101— do.    15th    101— on 
judge's  acting  as  counsel  97,  98-99 

House  of  Representatives,    appoint  com.   of  in- 
quiry on  fee  bill  5 — do.  on  Woods'  pet.  5 — do.   of 
imp  6 — do.  to  prepare  art.  G — do.  to  inform    Gov. 
6 —  ice  'pi  report  of  com.  on   Wood's  pet.  6 — re- 1 
solve   to   impeach   6 — appoint   com.  to  impeach, 
Sic.  6 — impeach   and  demand  appearance  6 — ac- 
cept report  of  art.  II — order  seven  copies  for  M. 
7 — choose  M.ll — order  exhibition  of  art.  11 — no-, 
tifie.l  that  cf.  is  organizing  11 — enter  the  S.  cham- 
ber 11 — , rant  leave  to  a  member  to  become  coun- 
sel for  R.  15 — accept  replication  40 — to  be  receiv- 
ed into  the  S.  chamber  10 — attend  the  trial    11   el\ 
p:\shn — |io\ve.'<  and  duties  of  27,  105,107,   109  — 
cond  i-t  of  1  JO,  192 — bound  to  impeach    192 — de-  i 
ha  id  j  idg  nent  297 — resolve  to  demand  judgment 
210 — attend  the  judgment  207-9 — to  be  furnished 
wi'.'i  report  of  the  trial  210 — v. Clerk.     Speaker.   \ 
Howard}  on  coin,  of  inquiry  5 — do.  on    Woods' 
pet.  5 
Hvit,  moves  thanks  to  M.  210 
Hubbard,  Samuel,  obtains  leave  of  H.  of  R.  to  ' 
act  as  counsel  15 — appears  as  counsel    15 — exam-  j 
mes  witness  32 

Hunt,  William,  account  of  his  imp.  214 
Impeachment,  6 — pet.  for  5 — com.  of  6 — resolves 
as  to  5 — ct.  of  11 — motions  for  continuance  of  12, 
13,11 — times  assigned   for   trial    14 — motives  of 
26,  105,  179— rules  for  trial  of  6-7,  10-11— art.  of 
7-10 — ins.  to  ar'.   15-21 — nature  of,   in    England 
110-14,182— do.  in  Mass.  114-25,   182,  193— gen- 
eral nature  of  16,  111,  163-4,  180,   193— sufficient 
causes  of  181-2 — its  analogy  to  indictment    195 — j 
who  liable  to,  and  for   what    193— does  not  pre- 
clude indictment    195 — whether  justice  of  peace 
liable  to,  for  taking  fees  noUprovided  for  91 — do. 
as  to  sheriff  91 — lies   where  indictment  does  not  i 
79 — few  precedents  of  103 — regilated  by  consti- 
tution 103 — former    cases  of  ill    Mass.   104,  126, 
212— of  R  to  be  a  precedent  104 — only  for  breach  j 
of  known  law  106,  113,  121 — R's  conviction  upon  i 
206-7 — judgment  and  sentence  of  do.  209 — v.  Ar- 
ticles.     Court. 

Indictment,   not  precluded    by  imp.  195 — more 
technical  than  imp.  79,  90 — bad,   unless  corrup- 
tion alleged  76 
Information,  v   Intrusion.     Quo  warranto. 
Inquest,  grand  6,  107 
Inquiry,    com.  of  5  , 

Intrusion,   process   on,  how  analogous  to  imp. 
196 

Judge,    office  of,   in  general  155-6 — v.  Justice. 
Probate. 

Judgment,  motion  in  arrest  of,  may  be  sustained 
75,195 — nature  of,  in  imp.  121 — on  the   art.  de- 
manded against  R  207 — motion  in    arrest  of,  de- 
clined 203-9-motion  for  203-9-pronounced  against 
R.209 
Judiciary,  remarks  on  106  et.seq.  155-6 
Juries,  grand  and  traverse  103 
Jurisdiction,  v.  Court.     Probxte 
Justice  of  the  peace,   whether   impeachable  for 
taking  extra  fees   92 — fees  allowed    to,  for  extia 
service  93 

Of  the  Quorum,  fees  taken  by,  not  provided  for  93 
Of  the  Sap  Jud.  Court,  whether  impeachable  for 
wrong  opinions  60,  76 — impeachable  for  refusing 
to  give  opinions  118 
Kmixll,  Jonas,  v.  Article  9ih 
King,  John,  oil  com.  of  inquiry  5 — do.  on 
Woods' pet.  5 — do.  to  impeach  6 — do.  to  prepare 
art.  6 — reports  imp.  6 — reports  art.  7 — elected 
JVI  11 — appears  as  chairman  of  M.  7 — sxhibits 
art.  7 — on  the  assignment  of  day  12,  13 — reports 
exhibition  of  art.  12 — moves  to  amend  art.  13 — in- 
quires respecting  subpoenas  14 — moves  amend- 
ment of  rale  14 — moves  that  R  file  ans.  15 — ex- 
aasiies  witnesses  32,  197 — reports  ans.  of  R.  40— 


j  reads  replication  of  M.  40 — presents  replication 
I  25— opens  the  prosecution  26-30 — on  motives  of 
I  the  imp.  26 — on  the  ct.  26 — the  accusers  27 — the 
office  of  R.  27 — offences  charged  27 — R's  an*. 
27-9 — excessive  fees  28 — special  cts.  28 — (living 
counsel  29 — objects  to  question  of  usage  60 — in- 
forms S.  that  H.  of  R.  would  demand  judgment 
297 — demands  judgment  297 — reports  conviction 
of  R. 210 

Kuhn,  Jacob,  v.  Crier.     Messenger. 
Latin,  Nathaniel,  v    Article  1st 
Lxwrence,on  com.  of  inquiry  5 — do.  on  Woods' 
pet.  5 

Legislature,  business  of,  suspended  10 — whether 
ct.  of  imp.  may  sit  during  the  recess  of  14 

Lelaud,  Sherman,  elected  M  11 — appears  as 
M7 — examines  witnesses  36,  42,  65,  68 — stales 
the  law  70 — his  argument  80-6 — on  illegal  cis.  80- 
2 — fees  82-5 — refusing  items  83 — comments  on 
ev.  on  each  art.  82-6 

Lieutenant  Governor,  attends  the  trial  11 
Lincoln,  Levi,  on  com.  to  impeach  6 — do.  to 
prepare  art.  6 — do.  to  inform  Gov.  6 — reports 
thereon  7— elected  M.  1 1 — appears  as  M.7 — ab- 
sent 11,  15 — his  place  supplied  25 — resigns  as  M. 
210 

Locke,  Josiah,  v.  Article  l\th 
LongUy,  Thomas,  sworn,  but  ab-ent  during  lite 
trial  207 

Luring',  Jonathan,  exam.  41.^.  Article  &ih, 
Lyman,  Jonathan  H.   on    com.    of  imp.  6 — do. 
rules   6 — do.  on  sitting  of  ct.  during  recess  of  leg- 
isature  14 — on  question  of  continuance   14 — moves 
for  judgment  208 — do.  to  adjourn  without  day  289 
Jn'Cleary,  Samuel  F .sworn  as  clerk  11 — \-Clerk 
M'IntoshRoyaA,  exam.  67 
Maladministration,  v.  OJice. 
.Managers,  admitted  to  S.  chamber  7,  25,  61  — 
exhibit  art.  7 — to  have  subpoenas  JO — elected  1 1  — 
ordered  to  exhibit  art.   11 — report   exhibition   of 
same  12 — decline  opposing  motion  for  continuance 
12 — decline  speaking  on  assignment  of  day   13 — 
present  their  replication  25 — replication  of  25 — 
opening  of  26 — ev.  on  pari   of  30-55— refuse   to 
accept  admission  of  art.    15th  53 — offer   new  ev. 
on  the  same  53 — pray  judgment  as  to  admitting  ev. 
on  the  same  63 — concede  as  to   general    practice 
of  R  66 — object  to  ev.  of  conversation  between 
,R.  and  witness  86 — mistakes  in  their  arguments  to 
be  corrected  192,  201— arguments  of  26-30,  80-86, 
173-192,  192-2CH — not  instructed  to  demand  judg- 
ment 207 — report  conviction  of  R.  210 — authoriz- 
ed to  demand  judgment  207,  210 — demand  judg- 
ment 207 — vote  of  thanks  (o  210 

M-'ss  ige,  rule  respecting  10 — from  S.  to  H.  of  R. 
and  from  H.  of  R.  to  S.  11  el  passim — to  Gov.  6, 
210 

Messenger,  made   crier  of  the  ct.  7 — sworn  to 
return  of  summons  10 — sworn  11 
Misconduct,  v    OJice 

Motion,  to  be  addressed  to  president  10 — to  be 
in  writing,  if  required  10 — to  be  decided  upon 
without  debate  10 — to  prohibit  the  publication  of 
art.  12 — that  the  galleries  be  cleared  12 — to  amend 
art.  13— for  continuance  12,  13,  14 — affidavit  re- 
quired for  same  13 — respecting  subpoenas  14 — that 
R  file  his  ans.  15— in  arrest  of  judgment  maybe 
sustained  195 — in  mitigation  of  sentence  do.  195 — 
in  arrest  or  mitigation  declined  207-9 — that  judg- 
ment be  pronounced  203.  209.  of  thanks  to  M.  2)0 
Mqrick,  George,present  at  the  judgment,  but  not 
sworn  207 

A'ewr.omh,  Horatio  G.  elected  M.  211 — appears 
as  M.  25 — examines  witness  79 
jV '  itire,  to  parties  at  special  prob.  cts.  163 
Oath,  of  witness  10— -of  returning  officer  10— 
of  president  II — administered  by  clerk  10,  11 — of 
senator  I l--adminisiercd  by  president  10,   ll,15--ol 
judge  of  prob  J  96 — of  senator,  commented  on  88 
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Office,    misconduct    and  maladministration  in, 
tvbal  79,80,  100, 1  )7-20, 172,180,  190— tenure  of  121 
Officer,  v.  Crier.    Messenger. 
().-der,  as  to  inquiry  pn  fee  hill  5 — to   inform   11. 
of  R.  6 — to  secretary  to  summon  James  Prescott  j 
(3__isto  com.  of  imp.  0  —to  demand   appearance! 
dI  J.  Prescott  G — to  inform  Gov.  of  imp.  C — to  act 
on  imp.  6,7 — to  direct  proclamation  7 — to  prepare 
S.  chamber  7 — to  mike   copies  of  art.  7 — to   re-; 
crive  art. 7 — to  exhibit  the. same  11 — to  clear  g:H- 
leries  12— of  II.  of  R.  to  attend  the  trial   12 — for  J 
assigning  day  14 — to  issue  subpoenas  duces   tecum 
J  j. — ihutR  file  his  ans.  15 — that  et.   hear    motion1 
in  arrest  or  in  mitigation   203  9 — to   inform    Gov.  ] 
»f  R's  conviction  and  sentence  210 — to   purchase  • 
rep  n't  of  trial  210 

Paige,  on  com  on  Wood's  pet. 5 
Pains  and  penalties,  bill  of  112  et  seq. 
Parker,  Lemuel, exam.  35 — v.  JlrtieleZd 
Parties  to  be  notified  of  prob.  ct.  163 — who  are 
1G3 

Peabody,  Augustus,  of  counsel  for  R.  15 — inter- 
rogatoiies  by  66 — notice  to  JVI.  from  66 — exam- 
ines witness  65 

Perjury,  law  of  75,  76 

Petition,  to  impeach  J.,Prescott  5 — report  on  5 
— nme  accepted  6 

Phelps,  on  coi.i.  of  inquiry  5 — do.  on  Woods' 
pet.  5 

Phillips,  John,  v.  Piesident. 

Picknian,  Dudley  L.  moves  to  amend  motion  12, 
14 — on  hearing  counsel   13 — on   pronouncing  sen- 
tence 207-9 — moves  that  counsel  be  heard  208-9 
Pleadings,  to  be  general  30 — no  demurrer   on 
195 

Precedent;  v.  Form. 
Precept,  to  officer  1 1 

Prescott,  James,  pet.  to  remove  5 — com.  to  in- 
quire into  conduct  of  5 — report  of  same  5-6 — 
imp.  of  6 — secreiary  of  S.  oidered  to  summon  G 
— art  exhibited  against  7-10 — rules  for  trial  of 
6-7,  10-11 — called  11  et  pass. — appears  1 1 — his 
appearance  demanded  6 — do.  ordered  6 — v.  Res- 
pondent. 

Prescott,  Oliver,  exam.  73-9,  86 
Prescott,  William,  of  counsel  for  R.  15 
President,  to  prep. ire  S. chamber,  &ic.7 — to  em- 
ploy sheriff,  ii.c.  10 — sworn  II — suggests  modifi- 
cation of  q  GO — grants  leave  to  counsel  to  retire 
and  consult  69 — diiectsR  lo  put  motion  in  writ- 
ing 12,  70 — objects  lo  English  cases  as  authority 
75 — to  direct  proclamation  7 — to  be  sworn  by 
clerk  10---to  swear  senators  10 — may  require 
written  motions  10 — to  pint  written  questions  of 
members  10 — swears  senators  11 — swears  clerk 
il — remarks  on  publication  of  art.  12 — decides 
that  counsel  be  heard  on  a  motion  of  senator  13 — 
examines  witnesses  32,  35,  37 — puts  question  of 
guilty  or  not  guilty  206 — gives  .in  opinion  on  art. 
2d  -06-7 — on  pronouncing  sentence  207-9— pro- 
nounces sentence  209 

Probate,  Court  of,  its  jurisdiction  17,  80-2,  151, 
183 — constitutional — not  like  eccles,  cts.  72,  82 — 
whether  it  must  be  held  at  fixed  times,  &c  73,  82, 
89— leg. ilnv  of  special  16,23,  82,  89,  130-5,  165, 
1G7-J,  183— special  by  ancient  usage  91,  169,  197 
— if  illegal,  taking  fees  illegal  92 
Pees,  v.  Fees 

Judge  of,  his  powers  and  duties  27,  28,  85.  89, 
93-4,97,  93-9,101,139,151,  173-4,  186,188,196— 
bis  official  and  ministerial  acts  45,  184 — his  oath 
196— v.  Advice. 

Jurisdiction,,  oi  igin  and  progress  of  here  160-1  — 
voluntary  and  edntentibes  17, 29,  63,  72,  188,  200 
— willi  Gov.  and  council  72 — with  county  cts.  72, 
163 — with  justices  of  the  peace  72,  168 — in  parti- 
tion of  lands  139,205 — importance  of  90 — nature 
of  72,  183 
Register  of,  whether  essential  to  act.  28,72,73,  81, 


139,  132,  168-9,  183— powers  and  duties  of  73,  97, 
133,  16*!,  183 — as  to  impeachment  of  93 

Proceedings,  rules  of  6-7, 10-11— in   H.  of  R  v 
House  of  Representatives,  in  S.  v.  Senate,  in   ct    of 
I  imp.   v.    Counsel.   Court.  Impeachment.    Managers. 
I  Respondent. 

Proclamation  of  silence  7 

Question,  by  a  senator,  to  be  in  writing  10 — of 
continuance  to  the  next  session  12 — of  assignment 
ol  day  13,  14 — of  receiving  ev.  on  an  art.  admitted 
46 — do.  of  matter  of  record  54 — do.  of  fees  usual 
for  administration  in  Suffolk  59— do.  of  taking  fees 
in  Suffolk  in  cases  not  provided  for  61 — do.  of 
witness'  carrying  money  from  Ware  to  R.  67 — do. 
of  amount  of  fees  in  Suffolk  in  cases  not  provided 
for  77 — do.  of  taking  any  fees  for  the  same  77 — 
do.  ancient  usage  of  Middlesex  as  to  special  cts. 
78 — of  R's  collecting  mistakes  in  arguments  of 
M.  192— of  guilty  or  not  guilty  on  each  art.  206 

Quincy,  Josiah,  v.  Speaker. 

Quorum,  Justices  of,  v.  Justice. 

Quo  Warranto,  analogous  to  imp.  127,  195 
Record,  as  to  oral  evidence  of  52,  53 

Register,  v.  Probate. 

Removal,  v.  Address — Sentence. 

Replication,  of  M.  25— accepted  by  H.  of  R.  40 
— presented  to  ct.  25— is  in  general  terms  195 

Report,  of  com.  on  Woods'  pet.  5 — do.  of  imp. 
6 — do  to  prepare  art.  7 — do.  to  inform  Gov.  7 — 
do.  of  rules  6,  10 — do.  on  el's  sitting  during  recess 
of  legislature  14 — of  R's  conviction  210 

Representatives  v.  [louse  of  Representatives. 

Resolve,  to  impeach  6 — 10  take  order  on  imp.  6 
— lhat  each  member  give  his  opinion  on  each  art. 
206— of  H.  of  R.  to  demand  judgment  210— of 
thanks  to  M.  210— that  11.  of  R.  will  attend  the 
trial  210 

Respondent,  rule  for  appearance  of  10 — appears 
II — rules  for  trial  of  G-7,  10-11 — pleads  not  guil- 
ty 11— declines  speaking  in  person  11 — called  12, 
et  passim — admits  an  amendment  13 — moves  a  con- 
tinuance 14— his  affidavit  14 — ordered  to  file  ans. 
15 — agrees  to  do  so  15 — his  counsel  15 — his  an- 
swer 15-24 — offences  charged  against  27 — admits 
certain  art.  53— ev.  on  part  of  55,  79,  86,  197 — 
moves  to  admit,  ev.  of  usage  in  Suffolk  as  to  a- 
mount  of  fees  71 — do.  as  to  some  fee  being  taken 
71 — do.  of  usage  of  his  predecessor  78 — general 
conduct  of  128,  139,  152.  157,  176-7,  204— when 
appointed  judge  of  probate  63— to  correct  mis- 
statements of  M.  after  argument  192 — impeach- 
ment of,  a  precedent  104 — importance  of  the  oc- 
casion to  1U4,  158,  179 — convicted  on  two  art. 
206-7 — declines  moving  in  arrest  of  judgment,  &c. 
207-9— judgment  pronounced  against  209 

Return,  of  summons,  11 

Rogers,  Eri.  v.  Article  3rd. 

Rules,  for  conduct  of  imp.  6-7,  10-11,  206 

Russell,  Benjamin,  on  com.  on  Woods'  pet   5 

Rutter,  on  com.  on  \\  oods'  pet.  5 

Secretary  of  S.  ordered  to  summon  J.  Prescott  6 
—v.  Clerk. 

Senate,  refer  imp.  to  a  com.  6 — resolve  to  act 
on  6 — appoint  com.  of  rules,  &ic.  6 — order  J.  P. 
to  be  summoned  6 — accept  report  of  com.  on  rules 
6,  10 — organized  as  a  ct.  of  imp.  11 — to  receive 
iVl.  on  notice  6 — to  notify  H.  of  R  when  ready  10 
— legislative  busiuess  suspended  10 — appoint  com. 
on  silling  of  court  during  recess  of  legislature  14 
— chamber,  how  arranged  25 — whether  bound  by 
decisions  of  Sup.  Jud.  Court  60 — powers  and  du- 
ties of  109 — deliberate  with  closed  doors  12,  GO, 
207 — table  of  their  opinions  206— v.  Court. — 
President. 

Senators,  to  be  sworn  by  president  10 — how  to 
give  ev.  10 — how  to  examine  10 — sworn  II,  15 — 
how  arranged  25 — absent  after  being  sworn  207 — 
to  inform  Go,\  of  R's  sentence  210 — lo  be  furnish- 
ed with  report  of  the  trial  210 
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Sertlmce,  motions  in  mitigation  of,  Sic.  to  besus- 
tained  195 — of  hearing  counsel  on  207-9 — against 
R.  209 

Sham,  Lemuel,  elected  M.  11 — appears  as  M.  7 
— on  admission  of  ev.  43,  45,  53,  59,  67,  71-4,  77 
— on  sufficiency  of  art.  45,58,  126-7,  181-2 — cites 
former  impeachments  in  Mass.  and  other  authori- 
ties 126  127 — axauvines  witnesses  39  et  seq. — his 
argument  178-192 — exordium  178-9 — motives  and 
origin  of  the  prosecution  179 — conduct  of  the  H. 
of  R.  180 — principles  of  imp.  130 — misconduct 
and  mal-administration  ISO — impeachment  and  in- 
dictment 180 — impeachable  offences  131—2 — court 
subject  to  rules  182 — imp.  in  England  and  in  Mass. 
182 — nature  of  probate  jurisdiction  183 — 1st  art. 
183-7 — extortion  what  183 — special  courts  183 — 
presence  of  the  register  183 — sufficient  allegation 
134 — individual  and  official  capacity  of  judge  184 
— probate  fees  for  services  not  noticed  in  the  stat- 
ute 185 — extra  fees  at  special  courts  186 — duty  of 
judge  of  probate  186,  188 — refusal  of  items  of 
charges  137 — 2nd  and  3rd  art.  187 — 1th,  5th  and 
7th  art.  133 — ulvice  to  a  guardian  183 — conten- 
tion-; and  amicable  jurisdiction  183 — 6th  art.  188-9, 
205 — :io  necessity  of  R's  acting  in  the  case  139 — 
12th  art.  189-91— falsifying  official  papers  190— 
whether  misconduct  in  office  190 — facts  proved 
without  Ware's  ev.  190 — credibility  of  Ware  190-1 
— corruption,  whether  proved  191 — peroration 
191-2 — partition  of  intestate  estate  205 

Skepard,  v.  .Article  2nd. 

Sheriff,  subpoe  .  directed  to  10 — whether  im- 
peachable for  taking  extra  fees  91 — of  Suffolk,  re- 
quired to  attend  10 — attends  the  trial  25 

Sibley,  Jonas,  on  com.  to  inform  Gov.  6 

$pia!nt,  signs  art.  211 — attends  the  trial  II,  et 
seq. — to  examine  report  of  the  trial  210 

9teveas,  Peter,  ram.  40,49 — v.  drlicle  5th — 
A-tic'.e  lOth. 

Sitjnvus,  rule  respecting  10— amendment  of 
sime  14 

Sullioin,  William,  on  motion-.tliat  galleries  be 
cleared  12 — moves  to  prohibit  publication  of  art. 
12 — moves  for  assignment  of  day  12 — on  affidavit 
l'->r  continuance  13 — on  com.  on  session  of  court 
during  recess  of  legislature  14 — appointing  time 
lor  giving  opinions  205 — oronouncing:  sentence 
203-9 

Summits,  of  J.  Preseotr.  ordered  6 — form  of  10 
— return  of  11 — read  to  R.  11 — precept  to  be  en- 
dorsed thereon  11 

TtbU,  shewing  each  vote  on  each  art.  206 

Tift,  on  com.  to  inform  Gov.  6 

TtrbiU,  \bel,exam.  30. — v.  Article  1st. 

'firm.';  of  courts,  origi  i  of  167 — none  in  eccles. 
courts  82,  167 — whether  any  in  probate  courts  163 

Testimony — v.  Evidence.     Witnesses. 

TrLit,  rules  for  6-7,10-11,206 — day  assigned 
for  13— importance  of  104,  L53, 178, 179— remarks 
o;i  conduct  of  179,  192 — report  of  210 

Trowbridge,  .Mary — v.  Article  6th. 

Lhjirre,  a?  to  probate  fee-i  J8 — as  to  counsel  29 
- — "v.  of  in  Middlesex  33-5,  ?  i  39-40,  41— do.  in 
Suffolk  57—  admissibility  of  53-9,60,  61,  69-77, 
78— as  to  special  courts'91-2— in  Middlesex  139 — 
whether  it  rebuts  corruption  71,74-5,  76,  170-1  — 
v.  Evidence,  admissibility  of. 

Varnu.n,  J.  B.  on  com.  on  the  imp.  6 — do.  of 
rules  6 —  loes  not  retire  with  ihe  court  to  deliber- 
ate 60— his  motion  on  tioie  for  giving  judgment  206 

Verdict,  206. 

I  rinal,  Jo  in,  uccount  of  his  imp.  216 

iValUer,  John,  exam.  52— v.  Article  i-Wt. 
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Walton,  John,  exam.  55,  57 
Ware,  Alpheus,  exam.  50 — his  question  to  Grout 
67— credibility  of  85,  99,  145,  175,  190,  202— v. 
Article  Vlth.  ' 

Webster,  Daniel,  of  counsel  for  R.  15 — reads  the 
ans.  of  R.  15 — on  the  admission  of  ev  25,  43,  45, 
48,  51,  53,  54,  57,  58-9,  63,  S3,  69-70,  74-7— on 
the  uncertainty  of  the  law  respecting  fees  69 — on 
sufficiency  of"  art  25,  57,  165-7,  169— admits  7th 
art.  43— objects  to  ev.  on  13th  art.  51 — do.  on  14tli 
52 — agrees  to  modification  of  question  60 — assents 
to  motion  of  adjournment  61 — explains  object  of 
certain  ev.  64 — asks  leave  to  retire  and  consult  79 
states  motions  as  to  ev.  of  usage  70 — his  general 
argument  159-78 — exordium  1.59-60 — ct.  of  imp. 
in  Mass.  and  in  England  160 — origin  and  progress 
of  probate  jurisdiction  in  Mass  160-1 — fees  did 
not  originate  by  statute  161 — fees  stand  on  the 
ground  of  quantum  meruit  162,  170 — voluntary  and 
contentious  jurisdiction  163 — law  of  imp.  163-4 — 
S.  not  a  discretionary  court  164 — necessity  of  for- 
mal allegation  164 — necessity  ofa  breach  of  known 
law  1G5 — insufficiency  of  the  five  first  art.  165-7 — 
do.  in  not  alleging  how  the  court  was  illegal  165 — 
do.  do.  the  amount  of  illegal  fees  taken  165 — as 
to  refusing  account  of  items  166 — 2nd  art.  166-7 — 
3rd,  4th  and  5th  art.  166 — illegality  of  special  pro- 
bate courts  167 — origin  of  terms  167 — no  terms  of 
spiritual  courts  in  England  167 — probate  jurisdic- 
tion of  the  county  courts  163— jurisdiction  trans- 
ferred, that  court  might  be  always  open  168 — the 
constitution  makes  no  change  168 — the  statute  of 
1806  affirms  168 — notice  to  parlies  163 — presence 
of  the  register  163-9 — special  probate  courts  an 
ancient  usage  in  R's  county  169 — illegality  of  the 
fees  taken  169-70 — not  alleged  what  fees  should 
have  been  169— nor  for  what  illegal  fees  taken  169 
— usual  fees  are  not  extorsive  170 — if  illegal 
whether  corrupt  170-1 — usage  rebuts  corruption 
170-1— 2nd,  3rd,  4th,  5th  and  6th  art.  171— 7th 
art.  a  mere  nullity  171 — charges  no  judicial  of- 
fence 172— 8th,  9th,  10th,  11th,  S3th  and  14th  art. 
172 — 12th  art.  in  the  narrative  form  172 — improp- 
er mode  of  allegation  172 — substance  of  the  charge 
173 — of  the  interlineation  173 — of  R's  right  to  ad- 
vise guardians,  &ic.  173 — do.  to  be  paid  for  such 
advice  174 — do.  to  allow  that  charge  in  the  account 
174 — no  one  part  of  the  charge  a  crime  175 — con- 
cealment from  the  overseers  175— W. ire's  credi- 
bility 175—  what  corruption  in  facts  proved  176 — 
R's  general  conduct  176-7 — no  secrecy  176 — no 
unjust  judgment  177 — peroration  177 — offers  new 
ev.  of  usage  of  special  courts  197 — corrects  mis- 
takes of  M.  204— Macclesfield's  case  204— Ware 
a  prosecutor  204 — statutes  of  partition  204-5 — cer- 
tificate of  Selectmen  in  Ware's  case  205 — 6th  art. 
205 — on  the  #3,60  for  administration  205 — on 
moving  in  arrest  or  mitigation  207-9 

Welles,  John,  on  hearing  counsel  in  arrest  of 
judgment,  &.c.  209 

Whitman,  on  com.  to  inform  Gov.  6 

Williams,  John  M.  on  com.  of  imp.  6 — do.  of 
mles  6 — do.  of  ct's  sitting  during  recess  of  legisla- 
ture 14 — declines  giving  an  opinion  207 — charged 
to  notify  Gov.  of  R's  conviction  21U 

IVitness,  how  sworn  10 — how  exam.  10 — do.  if  a 
senator  10 — subpoena  for  10— called  b_,  clerk  24 — 
to  be  paid  for  attendance  210 

Ji'uad,  Amos,  exam.  41,  46-8— v.  Article  15th. 

Woods,  Sampson,  pet.  of  5— report  on  pet.  of  5 

Writ.     v.  Summons.     Form. 

W'jnuMj  Benjamin,  exam,  L:l. 


ERRATA. 


Page  3,  in  8th  and  9th  articles,  for  Croshj,  read  Crosby. 

Page  73,  line  29,  for  B,  read  But. 

Page  98,  line  10,  for  1725,  read  1727. 

Page  127,  line  38,  for  Salisbury,  read  Sainsbury. 

Page  132,  line  49,  for  1,  read  3. 

Page  160,  line  37,  for  we  form,  read  we  may  form. 

Page  161,  lines  28  and  29,  for  they  were,  read  he  teas. 

Page  161,  line  37,  for  permission,  read  provision. 

Page  165,  line  2,  from  bottom,  for  offensive,  read  official. 

Page  166,  line  37,  before  offence,  read  otfier. 

Page  167,  line  29,  for  carried,  read  carved. 

Page  168,  line  6,  from  bottom,  for  province,  read  provision. 

Page  172,  line  16,  for  found,  read  proved. 

Page  172,  lines  36  and  37,  for  prepared,  read  proposed. 

Page  177,  line  33,  for  the  note  of  interrogation,  read  a  petiod. 

Page  182,  line  3,  for  offected,  read  affected. 

Page  186,  line  7,  from  bottom,  for  transacted  business,  read  business  transacted. 

Page  199,  line  8,  for  he.  read  it. 

Page  200,  line  21,  from  bottom,  for  lawyers,  read  lawyer. 

Page  201,  line  12,  from  bottom,  before  is,  read  it. 
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